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In  speaking  of  this  proceeding.  Lord 
Ellenborough  expressed  his  surprise 
"that  a  judge  should  have  been  ques- 
tioned for  having  given  a  judgment 
which  no  other  judge  who  ever  sat  in 
his  place  could  have  dilFered  from." 

In  the  case  of  Ashby  and  White  so 
often  referred  to,  the  commons  declared 
"  that  whoever  shall  presume  to  com- 
mence any  action,  and  all  attorneys,  soli- 
citors, counsellors,  and  sefjeants-at-law 
soliciting,  prosecuting,  or  pleading  in  any 
case,  are  guilty  of  a  high  breach  of  the 
privileges  of  this  house."  The  effect  of 
this  resolution,  if  obeyed,  would  be  to 
prevent  the  courts  from  coming  to  any 
decision  at  all  upon  matters  of  privilege, 
as  an  action  would  be  stopped  at  its  com- 
mencement; but  the  principle  has  not 
been  adhered  to. 

When  Sir  Francis  Burdett  brought  ac- 
tions against  the  Speaker  and  the  ser- 
jeant-at-arms, in  1810,  for  taking  him  to 
the  Tower  in  obedience  to  the  orders  of 
the  House  of  Commons,  they  were  di- 
rected to  plead,  and  the  attorney-general 
received  instructions  to  defend  them.  A 
committee  at  the  same  time  reported  a 
resolution  "that  the  bringing  these  ac- 
tions for  acts  done  in  obedience  to  the 
orders  of  the  house  is  a  breach  of  privi- 
lege," but  it  was  not  adopted  by  the 
house.  The  actions  proceeded  in  the 
regular  course,  and  the  Court  of  King's 
Bench  sustained  and  vindicated  the  au- 
thority of  the  house. 

It  has  been  already  said  that  Stock- 
dale's  first  action  was  brought  when 
parliament  was  not  sitting.  Having 
no  specific  directions  from  the  house, 
Messrs.  Hansard  pleaded  to  the  action. 
On  the  general  issue  they  proved  the 
orders  of  the  house,  which  were  held  to 
be  no  protection,  but  had  judgment  upon 
a  plea  which  would  have  availed  them 
equally  had  they  printed  the  report  com- 
plained of  on  their  own  account.  Not- 
withstanding its  resolutions,  the  house, 
on  being  acquainted  with  this  action,  in- 
stead of  acting  upon  them  when  a  second 
was  commenced,  reverted  to  the  prece- 
dent of  1810,  and  directed  Messrs.  Han- 
card  to  plead,  and  the  attorney-general 
to  defend  them.  In  this  case  nothing 
but  the  privileges  of  the  House  of  Com- 
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mons  were  relied  upon  in  defence  ol 
Messrs.  Hansard,  and  the  Court  of  Queen's 
Bench  unanimously  decided  against  them. 
Still  the  House  of  Commons  was  reluc- 
tant to  act  upon  its  own  resolutions,  and 
instead  of  punishing  the  plaintiff  and  his 
legal  advisers,  "  under  the  special  circum- 
stances of  the  case,"  it  ordered  the  dam- 
ages and  costs  to  be  paid.  The  resolu- 
tions however  were  not  rescinded,  and  it 
was  then  determined  that  in  case  of  future 
actions,  Messrs.  Hansard  should  not 
plead  at  all ;  and  that  the  parties  should 
suffer  for  their  contempt  of  the  resolu 
tions  and  authority  of  the  house.  Another 
action  was  brought  by  the  same  person 
and  for  the  same  publication.  Messrs. 
Hansard  did  not  plead,  the  judgment 
went  against  them  by  default,  and  the 
damages  were  assessed  by  a  jury  in  the 
sheriff's  court  at  600/.  The  sheriffs  of 
Middlesex  levied  for  that  amount,  but 
having  been  served  with  copies  of  the 
resolutions  of  the  house,  they  were  anxi- 
ous not  to  pay  the  money  to  Stockdale 
until  they  were  unable  to  delay  the  pay- 
ment any  longer.  At  the  opening  of  the 
session  of  parliament  in  1840,  the  money 
was  still  in  their  hands.  The  House  of 
Commons  at  once  entered  on  the  consi- 
deration of  these  proceedings,  which  had 
been  carried  on  in  spite  of  its  resolutions, 
and  in  the  first  place  committed  Stock- 
dale  to  the  custody  of  the  serjeant-at-arms. 
The  sheriffs  were  desired  to  refund  the 
money,  and,  on  their  refusal,  were  also 
committed.  Mr.  Howard,  the  solicitor  of 
Mr.  Stockdale,  was  suffered  to  escape 
with  a  reprimand.  The  sheriffs  retained 
possession  of  the  money  until  an  attach- 
ment was  issued  from  the  Queen's  Bench, 
when  fliey  paid  it  over  to  Stockdale. 
Stockdale,  while  in  prison,  commenced  a 
fourth  action  by  the  same  solicitor,  and 
with  him  was  committed  to  Newgate  for 
the  offence  ;  and  Messrs.  Hansard  were 
again  ordered  not  to  plead  Once  more 
judgment  was  entered  up  \igainst  them, 
and  a  writ  of  inquiry  of  da;nages  issued. 
Mr.  France,  the  unde;  sheriff',  upon 
whom  the  execution  of  this  writ  de- 
volved, having  been  served  with  the 
resolutions  of  the  commons,  expressed, 
by  petition,  his  anxiety  to  pay  obedience 
to  them,  and  sought  the   protection  of 
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he  house.  He  then  obtained  leave  to 
.how  cause  before  the  court  of  Queen's 
Bench  on  the  fourth  day  of  Easter  term 
why  the  writ  of  inquiry  should  not  be 
executed.  MeanwhUe  the  imprisonment 
of  the  plaintiff  and  his  attorney  did  not 
prevent  the  prosecution  of  further  actions. 
Mr,  Howard's  son,  and  his  clerk,  Mr. 
Pearce,  having  been  concerned  in  con- 
ducting such  actions,  were  committed  for 
the  contempt,  and  Messrs.  Hansard,  as 
before,  were  instructed  not  to  plead.  At 
length,  as  there  appeared  to  be  no  pro- 
bability of  these  vexatious  actions  being 
discontinued,  a  bill  was  introduced  into 
the  commons  and  passed,  by  which  pro- 
ceedings, criminal  or  civil,  against  per- 
sons for  publication  of  papers  printed  by 
order  of  either  house  of  parliament,  are 
to  be  stayed  by  the  courts,  upon  delivery 
of  a  certificate  and  affidavit  to  the  effect 
that  such  publication  is  by  order  of  par- 
liament,    (Act  3  &  4  Vict.  c.  9.) 

In  executing  the  Speaker's  warrant  for 
taking  Mr.  Howard  into  custody,  the  mes- 
sengers had  remained  some  time  in  his 
house,  for  which  he  brought  an  action  of 
trespass  against  them.  As  it  was  possible 
that  they  might  have  exceeded  their  au- 
thority, and  as  the  right  of  the  house  of 
commit  was  not  directly  brought  into 
question,  the  defendants  were,  in  this 
case,  instructed  to  plead  ;  although  a 
clause  for  staying  further  proceedings  in 
the  action  was  contained  in  the  bill  which 
was  pending,  at  that  time,  in  the  house 
of  lords ;  by  whom  however  it  was  after- 
wards omitted:  and  the  house  of  com- 
mons is  still  involved  in  litigation  on  ac- 
count of  the  exercise  of  its  privileges. 

Mr.  May  remarks  (  *  Law,  Privileges, 
&c.  of  Parliament')  that  "The  present 
position  of  privilege  is,  in  the  high- 
est degree,  unsatisfactory.  Assertions 
of  privilege  are  made  in  parliament, 
and  denied  in  the  courts ;  the  officers  who 
execute  the  orders  of  parliament  are 
liable  to  vexatious  actions,  and  if  verdicts 
are  obtained  against  them,  the  damages 
and  costs  are  paid  by  the  IVeasury. 
The  parties  who  bring  such  actions,  in- 
stead of  being  prevented  from  proceeding 
with  them  by  some  legal  process  acknow- 
ledged by  the  courts,  can  only  be  coerced 
by  an  unpopular  exercise  of  privilege, 


which  does  not  stay  the  actions.  It 
parliament  were  to  act  strictly  upon  its 
own  declarations,  it  would  be  forced  to 
commit  not  only  the  parties,  but  their 
counsel  and  their  attorneys,  the  judges 
and  the  sheriffs ;  and  so  great  would  be 
the  injustice  of  punishing  the  public 
officers  of  justice  for  administering  the 
law  according  to  their  consciences  and 
oaths,  that  parliament  would  shrink  from 
so  violent  an  exertion  of  privilege.  And 
again,  the  intermediate  course  adopted  in 
the  case  of  Stockdale  v.  Hansard,  of  co- 
ercing the  sheriff"  for  executing  the  judg- 
ment of  the  court,  and  allowing  the 
judges  who  gave  the  obnoxious  judgmeat 
to  pass  without  censure,  is  inconsistent  Ln 
principle,  and  betrays  hesitation  on  the 
part  of  the  house,  distrust  of  its  own  au- 
thority, or  fear  of  public  opinion  "  (p.  129, 
130). 

Forms  of  Procedure. 

Meeting  of  Parliament:  Preliminary 
Proceedings. — On  the  meeting  of  a  new 
parliament  it  is  the  practice  for  the  lord 
chancellor,  with  other  peers  appointed  by 
commission  under  the  great  seal  for  that 
purpose,  to  open  the  parliament  by  stating 
"  that  her  Majesty  will,  as  soon  as  the 
members  of  both  houses  shall  be  sworn, 
declare  the  causes  of  her  calling  this 
parliament;  and  it  being  necessary  a 
Speaker  of  the  house  of  commons  should 
be  first  chosen,  that  you,  gentlemen  of  the 
house  of  commons,  repair  to  the  place 
where  you  are  to  sit,  and  there  proceed 
to  the  appointment  of  some  proper  person 
to  be  your  Speaker  ;  and  that  you  present 
such  person  whom  you  shall  so  choose 
here,  to-morrow  (at  an  hour  stated)  for 
her  Majesty's  royal  approbation."  The 
commons  then  proceed  at  once  to  the 
election  of  their  Speaker.  If  any  debate 
arises,  the  clerk  at  the  table  acts  as 
Speaker,  and  standing  up,  points  to  the 
members  as  they  rise.  He  also  puts  the 
question.  When  the  speaker  is  chosen, 
his  proposer  and  seconder  conduct  him 
to  the  chair,  where,  standing  on  the 
upper  step,  he  thanks  the  house  and  takes 
his  seat.  It  is  usual  for  some  memberg 
to  congratulate  him  when  he  has  taken 
the  chair.  As  yet  he  is  only  Speaker 
elect,  and  as  such  presents  himself  on  the 
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following  day  in  the  house  of  lords, 
when  it  has  been  customary  for  him  to 
acquaint  the  lords  commissioners  that 
the  choice  of  the  commons  has  "  fallen 
upon  him,"  that  he  feels  the  difficulties  of 
his  high  and  arduous  office,  and  that,  "  if 
it  should  be  her  Majesty's  pleasure  to 
disapprove  of  this  choice,  her  majesty's 
faithful  commons  will  at  once  select  some 
other  member  of  their  house  better  quali- 
fied to  fill  the  station  than  himself."  It 
is  stated  by  Hatsell,  that  there  have  been 
only  two  instances  "  in  which  neither  this 
form,  of  having  the  royal  permission  to 
proceed  to  the  election  of  a  Speaker,  nor 
the  other,  of  the  king's  approbation  of 
the  person  elected,  have  been  observed. 
The  first  is  the  election  of  Sir  Harbottle 
Grimstone,  on  the  25th  of  April,  1660, 
to  be  Speaker  of  the  Convention  Parlia- 
ment which  met  at  the  Restoration ;  the 
other  is  the  election  of  Mr.  Powle,  22nd 
January,  1688-9,  in  the  Convention  Par- 
liament at  the  Revolution."  The  only 
instance  of  the  royal  approbation  being 
refused  is  in  the  case  of  Sir  Edward 
Seymour  in  1678.  Sir  John  Topham 
indeed  was  chosen  Speaker  in  145U,  but 
his  excuse  was  admitted  by  the  king,  and 
another  was  chosen  by  the  commons  in 
his  place.  In  order  to  avoid  a  similar 
proceeding  on  the  part  of  the  king,  Sir 
Edward  Seymour,  who  knew  that  it  had 
been  determined  to  accept  his  excuse, 
omitted  the  usual  form.  Of  late  years 
the  speaker's  address,  upon  this  occasion, 
has  been  very  considerably  modified. 
(See  May's  •  Parliament,'  p.  137  ") 

When  the  Speaker  has  been  approved, 
he  lays  claim  on  behalf  of  the  commons, 
"  by  humble  petition,  to  all  their  ancient 
and  undoubted  rights  and  privileges," 
which  being  confirmed,  the  Speaker  with 
the  commons  retires  from  the  bar  of 
the  house  of  lords. 

Both  houses  then  proceed  to  take  the 
oaths  required  by  law.  In  the  commons 
the  Speaker  takes  them  before  any  other 
member.  Three  or  four  days  are  usually 
occupied  in  this  duty  before  the  queen 
declares  to  both  houses,  in  person  or  by 
commission,  the  causes  of  calling  the  par- 
liament. From  this  time  business  pro- 
ceeds regularly.  The  first  thing  usually 
done  in  both  houses  Is  to  vote  an  ad- 


dress in  answer  to  the  speech  from  the 
throne. 

Before  any  business  is  undertaken, 
prayers  are  read ;  in  the  house  of  lords 
by  a  bishop,  and  in  the  commons  by 
their  chaplain.  The  lords  usually  meet  a/ 
five  o'clock  in  the  afternoon,  the  commonv 
at  four. 

Conduct  of  Business,  Divisions,  Sfc. — In 
the  house  of  lords  business  may  proceed 
when  three  peers  are  present,  but  forty 
members  are  required  to  assist  in  the 
deliberations  of  the  lower  house.  If  that 
number  be  not  present  at  four  o'clock  in 
the  afternoon,  or  if  notice  be  taken,  or 
if  it  appear  on  a  division,  that  less  than 
that  number  are  present,  the  Speaker 
adjourns  the  house  until  the  next  sitting 
day.  In  both  houses  all  questions  are 
decided  by  a  majority,  but  in  the  lords 
proxies  are  counted,  while  in  the  com- 
mons none  may  vote  but  those  present 
in  the  house  when  the  question  is  put  by 
the  Speaker  or  chairman.  When  'any 
question  arises  upon  which  a  difference 
of  opinion  is  expressed,  it  becomes  ne- 
cessary to  ascertain  the  numbers  on  each 
side.  In  the  lords,  the  party  in  favour 
of  the  question  are  called  "  content,"  and 
that  opposed  to  it  '*  not-content."  In  the 
commons  these  parties  are  described  as 
the  "ayes"  and  "noes."  When  the 
Speaker  cannot  decide  by  the  voices 
which  party  has  the  majority,  or  when 
his  decision  is  disputed,  a  division  takes  • 
place.  This  is  effected  in  the  lords  by 
sending  the  "  contetits"  or  '*  noncontents," 
as  the  case  may  be,  to  the  other  side  of 
the  bar,  and  leaving  one  party  in  the 
house.  Each  party  is  thus  counted  se- 
parately. The  practice  in  the  other 
house,  until  1836,  was  to  send  one  party 
forth  into  the  lobby,  the  other  remaining 
in  the  house.  Two  tellers  for  each  party 
then  counted  the  numbers,  and  reported 
them.  In  1836  it  was  thought  advisable 
to  adopt  some  mode  of  recording  the 
names  of  members  who  voted,  and  for 
this  purpose  several  contrivances  were 
proposed.  The  one  adopted  and  now  in 
operation  is  this: — There  are  two  lobbies, 
one  at  each  end  of  the  house ;  and  on  a 
division  the  house  is  entirely  cleared,  one 
party  being  sent  to  each  of  the  lobbies. 
T'VQ  clerks  are  stationed  at  each  of  the 
2h2 
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entrances  to  the  house,  holding  lists  of 
the  members  in  alphabetical  order  printed 
upon  large  sheets  of  thick  pasteboard  so 
as  to  avoid  the  trouble  and  delay  of  turn 
iiig  over  pages.  While  the  members  are 
passing  into  the  house  again,  the  clerks 
place  a  mark  against  each  of  their  names, 
and  the  tellers  count  the  number.  These 
sheets  of  pasteboard  are  sent  oflF  to  the 
printer,  who  prints  the  marked  names 
in  their  order;  and  the  division  lists  are 
then  delivered  on  the  following  morning 
together  with  the  votes  and  proceedings 
of  the  house.  This  plan  has  been  quite 
successful ;  the  names  are  taken  down 
with  great  accuracy,  and  very  little  delay 
is  occasioned  by  the  process. 

In  committees  of  the  whole  house, 
divisions  are  to  be  taken  by  the  members 
of  each  party  crossing  over  to  the  opposite 
side  of  the  house,  unless  five  members 
require  that  the  names  shall  be  noted  in 
the  usual  manner;  but  practically  no 
such  distinction  is  now  observed. 

In  addition  to  the  power  of  expressing 
assent  or  dissent  by  a  vote,  peers  may 
record  their  opinion  and  the  grounds  of 
it  by  a  "  protest,"  which  is  entered  in  the 
Journals,  together  with  the  names  of  all 
the  peers  who  concur  in  it. 

When  matters  of  great  interest  are  to 
be  debated  in  the  upper  house,  the  lords 
are  "  summoned ; "  and  in  the  house  of 
commons  an  order  is  occasionally  made 
that  the  house  be  called  over,  and  mem- 
bers not  attending  when  their  names  are 
called,  are  reported  as  defaulters,  and 
ordered  to  attend  on  another  day,  when, 
if  they  are  still  absent  and  no  excuse  be 
offered,  they  are  sometimes  committed  to 
the  custody  of  the  serjeant-at-arms. 

The  business  which  occupies  nearly 
the  whole  attention  of  both  houses  (if  we 
except  the  hearing  of  appeals  by  the  lords 
and  the  trial  of  controverted  elections  by 
the  commons)  is  the  passing  of  bills ;  and 
the  mode  of  proceeding  with  respect  to 
them  may  be  briefly  described  in  the  first 
place. 

Bills,  Pnblic  and  Private. 

Bills  are  divided   into  two  classes — 
such  as  are  of  a  public  nature  atfecting 
the   general   interests  of  the  state,  and  | 
such  as  relate  only  to  local  or  private  | 


matters.  The  former  are  introduced 
directly  by  members ;  the  latter  are 
brought  in  upon  petitions  from  the  parties 
interested,  after  the  necessary  notices  have 
been  given,  and  all  forms  required  by 
the  standing  orders  have  been  complied 
with. 

With  few  exceptions,  public  bills  may 
originate  in  either  house,  unless  they  be 
for  granting  supplies  of  any  kind,  or  in- 
volve directly  or  indirectly  the  levying 
or  appropriation  of  any  tax  or  fine  upon 
the  people.  The  exclusive  right  of  the 
commons  to  deal  with  all  legislation  of 
this  nature  affects  very  extensively  the 
practice  of  introducing  private  bills  into 
either  house.  Thus,  all  those  which  au- 
thorise the  levying  of  local  tolls  or  rates 
are  brought  in  upon  petition  to  the  lower 
house.  These  compose  by  far  the  greater 
part  of  all  private  bills.  All  measures  of 
local  improvement,  whether  for  enclosing 
land,  lighting,  watching,  and  improving 
towns,  establishing  police,  or  making 
roads,  bridges,  railways,  canals,  or  other 
public  works,  originate  in  the  commons. 
On  the  other  hand,  many  bills  of  a  per- 
sonal nature  are  always  sent  down  from 
the  lords,  such  as  bills  affecting  private 
estates,  and  for  dissolving  marriages.  As 
a  question  of  principle  it  is  perhaps  una- 
voidable that  so  large  a  proportion  of  bills 
must  begin  in  one  house,  but  much  ob- 
struction to  business  and  a  very  unequal 
division  of  labour  are  the  results  of  the 
practice,  which  will  be  relieved,  in  some 
measure,  by  the  arrangement  already  re- 
ferred to  (p.  459)  in  regard  to  railway 
bills.  Bills  affecting  the  peerage  must 
originate  in  the  lords,  and  acts  of  grace 
wiih  the  crown,  where  the  prerogative  of 
mercy  is  vested. 

Progress  of  Bills:  Public  Bills.— In 
the  house  of  lords  any  member  may  pre- 
sent a  bill;  and  in  the  commons  mo- 
tions for  leave  to  bring  in  bills  of  a  pub- 
lic nature  are  not  very  frequently  refused. 
The  more  usual  time  for  opposing  any 
measure  in  its  progress  is  on  the  second 
reading,  when  all  the  provisions  are 
known,  and  the  general  principle  and  ef- 
fect of  them  may  be  considered.  When 
leave  is  given  to  bring  in  a  bill,  certain 
members  are  ordered  to  prepare  it,  who  are 
the  proposer  and  seconder  of  the  motion. 
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to  whom  others  are  sometimes  added.  It 
is  then  brought  in  and  read  a  first  time, 
and  a  day  is  fixed  for  the  second  reading, 
which  generally  leaves  a  sufficient  inter- 
val for  the  printing  and  circulation  of  the 
bill. 

It  has  been  already  said  that  the  second 
reading  is  the  occasion  on  which  a  bill  is 
more  particularly  discussed.  Its  prin- 
ciple is  at  that  time  made  the  subject  of 
discussion,  and  if  it  meet  with  approval, 
the  bill  is  committed,  either  to  a  commit- 
tee of  the  whole  house  or  to  a  select  com- 
mittee, to  consider  its  several  provisions 
in  detail.  A  committee  of  the  whole 
house  is  in  fact  the  house  itself,  in  the  ab- 
sence of  the  Speaker  from  the  chair ;  but 
the  rule  which  allows  members  to  speak 
as  often  as  they  think  fit,  instead  of  re- 
stricting them  to  a  single  speech,  as  at 
other  times,  affords  great  facilities  for  the 
careful  examination  and  full  discussion 
of  details.  The  practice  of  referring  bills 
of  an  intricate  and  technical  description 
to  select  committees  has  become  very 
prevalent  of  late  years,  and  might  be  ex- 
tended with  advantage.  Many  bills  are 
understood  by  a  few  members  only,  whose 
observations  are  listened  to  with  impati- 
ence, and  thus  valuable  suggestions  are 
often  withheld  in  the  house,  which  in  a 
committee  might  be  embodied  in  the  bill. 
By  leaving  such  bills  to  a  select  commit- 
tee, the  house  is  enabled  to  attend  to 
measures  more  generally  interesting, 
while  other  business,  of  perhaps  equal 
importance,  is  proceeding  at  the  same 
time ;  and  it  has  always  the  opportunity 
of  revising  amendments  introduced  by 
the  committee. 

Before  a  bill  goes  into  committee  there 
are  certain  blanks  for  dates,  amount  of 
penalties,  &c.,  which  are  filled  up  in  this 
stage.  Bills  of  importance  are  often 
recommitted,  or  in  other  words,  pass 
twice,  and  even  in  some  instances  three 
or  four  times  through  the  committee. 
When  the  proceedings  in  committee  are 
terminated,  the  bill  is  reported  with  the 
amendments  to  the  house,  on  which  occa- 
sion they  are  agreed  to,  amended,  or  dis- 
agreed to,  as  the  case  may  be.  If  many 
amendments  have  been  made,  it  is  a 
common  and  very  useful  practice  to  re- 
print the  bill  before  the  report  is  taken 


into  consideration.  After  the  report  has 
been  agreed  to,  the  bill  with  the  amend- 
ments is  ordered  to  be  engrossed  previous 
to  the  third  reading.  A  proposition  was 
made  not  long  since,  but  without  success, 
for  discontinuing  the  custom  of  engross- 
ment upon  parchment,  and  for  using  an 
examined  copy  of  the  printed  bill,  signed 
by  the  clerk  of  the  house,  for  all  the  pur- 
poses for  which  the  engrossed  copy  if 
now  required. 

The  third  reading  is  a  stage  of  great 
importance,  on  which  the  entire  measure 
is  reviewed,  and  the  house  determines 
whether,  after  the  amendments  that  have 
been  made  on  previous  stages,  it  is  fit  on 
the  whole  to  pass  and  become  law.  The 
question,  "  that  this  bill  do  pass,"  which 
immediately  succeeds  the  third  reading, 
is  usually  no  more  than  a  form,  but  there 
have  been  occasions  on  which  that  ques- 
tion has  been  opposed,  and  even  nega- 
tived. The  title  of  the  bill  is  settled  last 
of  all. 

An  interval  of  some  days  usually 
elapses  between  each  of  the  principal 
stages  of  a  bill ;  but  when  there  is  any 
particular  cause  for  haste,  and  there  is 
no  opposition,  these  delays  are  dispensed 
with,  and  the  bill  is  allowed  to  pass 
through  several  stages,  and  occasionally 
through  all,  on  the  same  day. 

This  statement  of  the  progress  of  bills 
applies  equally  to  both  houses  of  parlia- 
ment. There  is  however  a  slight  distinc- 
tion in  the  title  of  a  bill  while  pending  in 
the  lords,  which  is  always  entitled  "  an 
act,"  whether  it  has  originated  in  the 
lords  or  has  been  brought  up  from  the 
commons. 

When  the  commons  have  passed  a  bill, 
they  send  it  to  the  lords  by  one  of  their 
own  members,  who  is  usually  accom- 
panied by  not  less  than  eight  other  mem- 
bers. The  lords  send  down  bills  by  twi 
masters  in  chancery :  unless  they  relate  U 
the  crown  or  the  royal  family,  in  which 
case  they  are  generally  sent  by  two  judges. 

Some  further  information  on  this  sub- 
ject will  be  found  under  Bill  in  Parlia- 
ment. 

Private  Bills. — In  deliberating  upon 
private  bills  parliament  may  be  considered 
as  acting  judicially  as  well  as  in  its  le- 
gislative capacity.    The  conflicting  in- 
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terests  of  private  parties,  the  rights  of  in- 
dividuals, and  the  protection  of  the  public 
have  to  be  reconciled.  Care  must  be 
taken,  in  furthering  an  apparently  useful 
object,  that  injustice  be  not  done  to  indi- 
viduals, although  the  public  may  derive 
advantage  from  it.  Vigilance  and  cau- 
tion should  be  exercised  lest  parties  pro- 
fessing to  have  the  public  interests  in 
view  should  be  establishing,  under  the 
protection  of  a  statuta,  an  injurious  mo- 
nopoly. The  rights  of  landowners  among 
themselves,  and  of  the  poor,  must  be  scru- 
tinised in  passing  an  enclosure  bill.  Every 
description  of  interest  is  affected  by  the 
making  of  a  railway.  Land,  houses, 
parks,  and  pleasure-grounds  are  sacrificed 
to  the  superior  claim  of  public  utility 
over  private  rights.  The  repugnance  of 
some  proprietors  to  permit  the  line  to 
approach  their  estates — the  eagerness  of 
oiliers  to  share  in  the  bounty  of  the  com- 
pany and  to  receive  treble  the  value  of 
their  land,  embarrass  the  decision  of  par- 
liament as  to  the  real  merits  of  the  under- 
taking, which  would  be  sufficiently  diffi- 
cult without  such  contentions.  If  a  com- 
pany receive  authority  to  disturb  the 
rights  of  persons  not  interested  in  their 
works,  it  is  indispensable  that  ample  se- 
curity be  taken  that  they  are  able  to  com- 
plete them  so  as  to  attain  that  public  uti- 
lity which  alone  justified  the  powers 
being  intrusted  to  them.  The  impru- 
dence of  speculators  is  to  be  restrained, 
and  unprofitable  adventures  discounte- 
nanced, or  directed  into  channels  of  use- 
fulness and  profit.  In  short,  parliament 
must  be  the  umpire  between  all  parties, 
and  endeavour  to  reconcile  all  interests. 

The  inquiries  that  are  necessary  to  be 
conducted  in  order  to  determine  upon  the 
merits  of  private  bills  are  too  extensive 
for  the  house  to  undertake,  and  it  has 
therefore  been  usual  to  delegate  them  to 
committees.  To  prevent  parties  from 
being  taken  by  surprise,  the  standing  or- 
ders require  certain  notices  to  be  given 
(to  the  public  by  advertisement,  and  to 
parties  interested  by  personal  sei-vice)  of 
the  intention  to  petition  parliament.  The 
first  thing  which  is  done  by  the  com- 
mons on  receiving  the  petition  therefore 
is  to  inquire  >vhether  these  notices  have 
been  properly   given,  and  if  all   other 


forms  prescribed  by  the  standing  orders 
liave  been  observed.  This  inquiry  is 
confided  to  a  committee,  who  report  their 
determination  to  the  house.  It  will  be 
necessary  here  to  explain  the  constitution 
of  this  committee.  Until  very  recently 
it  was  tlie  practice  for  the  Speaker  to  pre- 
pare "  lists "  of  members  who  were  to 
form  committees  on  bills  relating  to  par- 
ticular counties,  in  such  a  manner  as  to 
combine  a  fair  proportion  of  members 
connected  with  the  locality,  with  the 
representatives  of  places  removed  from 
any  local  influence  or  prejudice.  Each 
of  these  lists  consisted  of  upwards  of  a 
hundred  members,  any  five  of  whom 
formed  the  committee.  This  system  was 
liable  to  many  objections.  The  number 
of  the  committee  was  too  great  to  allow 
any  responsibility  to  attach  to  the  mem- 
bers. They  were  canvassed  to  vote  by 
each  of  the  opposing  parties  without  hav- 
ing heard  the  evidence  or  arguments  on 
either  side ;  and  were  sometimes  induced 
to  crowd  into  the  committee-room  and  re- 
verse decisions  which  had  been  arrived 
at  after  long  and  patient  inquiry.  These 
evils  led  to  an  entire  alteration  of  the  sys- 
tem. All  petitions  for  private  bills  are  now 
referred  to  the  same  select  committee 
which  is  appointed  at  the  beginning  of  each 
session,  and  is  composed  of  members  whose 
habits  of  business  and  practical  acquain- 
tance with  this  branch  of  legislation  con- 
stitute them  a  tribunal  in  every  respect 
superior  to  the  old  list  committees.  To 
facilitate  these  proceedings  they  divide 
themselves  into  four  or  six  sub-commit- 
tees. 

The  report  which  this  committee  makes 
to  the  house  is  simply  whether  the  stand- 
ing orders  have  been  complied  with  or 
not.  if  it  be  favourable,  leave  is  at  once 
given  to  bring  in  the  bill ;  if  not,  it  is  re- 
ferred to  another  committee  also  ap- 
pointed at  the  beginning  of  the  session, 
and  called  the  "committee  on  standing 
orders,"  whose  province  it  is  to  inquire  into 
the  circumstances  of  the  case,  and  report 
their  opinion  as  to  the  propriety  of  dis- 
pensing with  the  standing  orders,  of  re- 
quiring notices,  or  imposing  new  condi- 
tions. If  this  committee  decide  that  the 
parties  are  not  entitled  to  indulgence,  it 
is  still  competent  for  the  house  to  relax 
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its  standing  orders,  as  it  does  not  by  any 
means  delegate  its  authority ;  yet  in  prac- 
tice the  report  is  final.  Attempts  are 
sometimes, made  to  overrule  it,  but  very 
rarely  with  success. 

When  nothing  has  occurred  to  obstruct 
the  progress  of  the  bill,  it  is  read  a  first 
time ;  after  which  three  clear  days  must 
elapse  before  the  second  reading,  the  bill 
being  printed  and  delivered  to  members 
in  the  interval.  The  principle  is  now 
considered  by  the  house,  as  in  the  case 
of  public  bills ;  and  if  the  question  for 
reading  the  bill  be  carried,  it  is  then 
committed  to  a  select  committee.  The 
constitution  of  committees  on  petitions 
has  already  been  explained.  While  the 
list  committees  were  resorted  to,  both  the 
petition  and  the  bill  itself  were  referred 
to  the  same  committee,  but  at  present  a 
new  mode  of  appointing  committees  is  in 
operation.  It  has  been  tried  for  a  short 
time  only,  and  must  be  tested  by  further 
experience  before  any  decided  opinion 
can  be  given  upon  its  merits.  The  lists 
which  have  already  been  described  are 
much  reduced  in  number,  and  a  commit- 
tee of  selection  is  appointed,  to  whom 
members  upon  the  list  must  signify  their 
intention  to  attend  throughout  the  whole 
proceedings  before  they  are  permitted  to 
vote.  To  these  the  committee  of  selec- 
tion add  a  certain  number  of  other  mem- 
bers not  locally  interested,  in  such  a  pro- 
portion as  they  may  think  fit.  Since 
1844  committees  upon  railway  bills  con- 
sisting of  five  members  only  have  been 
specially  nominated  by  the  committee  of 
selection. 

in  committee,  the  bill,  if  opposed,  un- 
dergoes a  severe  examination.  Petitions 
against  it  are  presented  to  the  house  and 
referred  to  the  committee,  who  hear  coun- 
sel and  examine  witnesses.  The  princi- 
ple of  the  bill  has  been  by  no  means  es- 
tablished by  the  second  reading,  for  the 
preamble  is  discussed  in  the  committee, 
and  if  it  be  determined  by  them  that  it  has 
not  been  proved,  there  is  an  end  if  the 
lill.  The  report  is  ordered  to  lie  upon 
the  table,  and  generally  no  further  notice 
is  taken  of  it.  The  house  indeed  seems 
to  delegate  its  authority  more  entirely  to 
the  committee  on  a  bill  than  to  any  other 
oauusiittee,  as  it  allows  them  to  decide 


against  a  principle  in  favour  of  which  it 
has  already  declared  an  opinion ;  however 
it  has  sometimes  interfered  in  a  manner 
which  will  be  best  explained  by  briefly 
detailing  the  cases.  In  I80G  the  commit- 
tee on  the  Durham  (South-Westj  Railway 
Bill  reported,  according  to  the  usual 
form,  that  the  preamble  had  not  been 
proved  to  their  satisfaction  ;  upon  which 
they  were  ordered  to  re-assemble  for  the 
purpose  of  reporting  specially  the  pream- 
ble, and  the  evidence  and  reasons  in  de- 
tail on  which  they  had  come  to  their 
resolution.  The  detailed  report  was  ac- 
cordingly made,  but  the  decision  of  the 
committee  was  not  further  questioned. 
In  1837  the  bills  for  making  four  distinct 
lines  of  railway  to  Brighton  had  been 
referred  to  one  committee.  An  unpre- 
cedented contest  arose  among  the  pro- 
moters of  the  competing  lines ;  and  at 
length  it  was  apprehended  that  all  the 
bills  would  be  lost  by  the  combination  of 
three  of  the  parties  against  each  of  the 
lines  on  which  the  committee  would  have 
to  determine  separately.  This  conse- 
quence was  prevented  by  an  instruction 
to  the  committee  to  "  make  a  special  re- 
port of  the  engineering  particulars  of 
each  of  the  lines,  to  enable  the  house  to 
determine  which  to  send  back  for  the 
purpose  of  having  the  landowners  heard 
and  the  clauses  settled." 

If  the  committee  allow  that  the  allega- 
tions of  the  preamble  have  been  proved, 
they  proceed  to  consider  the  bill  clause 
by  clause.  But  before  we  quit  the  subject 
of  the  preamble,  the  modern  practice  con- 
cerning railway  bills  may  be  adverted 
to.  There  are  so  many  grounds  upon 
which  the  preamble  may  fail  to  be 
proved,  and  so  many  points  on  which  the 
committee  should  be  informed  before  a 
just  decision  can  be  given,  that  in  1836  a 
rule  was  established  which  obliges  the 
committee  to  report  in  detail.  On  re- 
ceiving the  report,  the  house  is  now  ac- 
quainted with  the  chief  particulars  from 
which  the  expediency  of  the  measure 
may  be  collected.  The  length  of  the 
line, — the  probable  expense  of  the  works, 
and  the  sufficiency  of  the  estimates, — the 
revenue  expected  from  passengers  and 
from  agricultural  produce  or  merchan- 
dise, with  the  grounds  of  the  calculation. 
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— the  engineering  difficulties, — the  gra- 
dients amd  carves,  are  all  distinctly  stated. 
This  system  might  be  extended,  "with 
great  advantage,  to  other  classes  of  bills  ; 
but  is  confined  at  present  to  railway  bills 
alone.  Much  attention  has  been  paid  of 
late  to  the  improvement  of  the  modes  of 
conducting  private  business,  and  it  is  not 
improbable  that  detailed  reports  may 
form  part  of  the  future  recommendations 
of  committees,  on  whom  the  task  of  sug- 
gesting further  improvements  may  be  im- 
posed. 

It  has  been  said  that  public  bills  are 
occasionally  referred  to  sel<jct  commit- 
tees ;  these  however  must  also  pass 
through  a  committee  of  the  whole  house. 
Private  bills  are  committed  to  select 
committees  only.  Bills  for  divorces,  by 
a  standing  order,  were  committed,  like 
ptiblic  bills,  to  committees  of  the  whole 
liouse,  until  the  11th  February,  1840, 
when  an  order  was  made  for  referring 
them  to  a  select  committee  of  nine  mem- 
bers. 

It  will  not  be  necessary  to  pursue  any 
further  the  progress  of  private  bills, 
which  differs  only  from  that  already  de- 
scribed in  respect  of  bills  of  a  public  na- 
ture, in  the  necessity  for  certain  specified 
intervals  between  each  stage,  and  for  no- 
tices in  the  private  bill  office. 

In  the  House  of  Lords,  when  a  private 
bill  is  unopposed,  it  is  committed  to  the 
permanent  chairman  of  committees,  and 
any  other  peers  may  attend ;  but  when  a 
bill  is  to  be  opposed,  the  committee  on 
standing  orders  inquires  whether  the 
standing  orders  have  been  complied  with, 
and  if  so,  the  bill  is  referred  to  a  commit- 
tee of  five  appointed  by  a  standing  com- 
mittee of  five  peers,  to  whom  is  confided 
the  duty  of  selecting  all  committees  on 
opposed  bills,  according  to  the  circum- 
stances of  each  case. 

In  order  to  ensure  a  proper  acquaint- 
ance with  the  provisions  of  private  bills, 
some  of  which  are  very  voluminous,  the 
House  of  Commons  have  lately  adopted 
a  rule  requiring  breviates  of  the  bills  to 
be  laid  before  them  six  days  before  the 
second  reading,  and  breviates  of  the 
amendments  made  by  the  committee,  be- 
fore the  house  take  the  report  into  consi- 
deration.    These  are  prepared  by  the  ex- 


aminer of  election  recognizances  and 
counsel  to  the  speaker. 

Conferences  between  the  two  Houses. — 
The  progress  of  bills  in  each  House  of 
Parliament  having  been  detailed,  it  still 
remains  to  describe  the  subsequent  pro- 
ceedings in  case  of  difference  between 
them.  When  a  bill  has  been  returned  by 
either  house  to  the  other,  with  amend- 
ments which  are  disagreed  to,  a  confer- 
ence is  desired  by  the  house  which  dis- 
agrees to  the  amendment,  to  acquaint  tlie 
other  with  the  reasons  for  such  disagree- 
ment ;  in  order,  to  use  the  words  of  Hat- 
sell,  "that  after  considering  those  rea- 
sons, the  house  may  be  induced,  either 
not  to  insist  upon  their  amendments,  or 
may,  in  their  turn,  assign  such  arguments 
for  having  made  them,  as  may  prevail 
upon  the  other  house  to  agree  to  them. 
If  the  house  which  amend  the  bill  are  not 
satisfied  and  convinced  by  the  reasons 
urged  for  disagreeing  to  the  amendments, 
buc  persevere  in  insisting  upon  their 
amendments,  the  form  is  to  desire  an- 
other conference ;  at  which,  in  their  turn, 
they  state  their  arguments  in  favour  of 
the  amendments,  and  the  reasons  why 
they  cannot  depart  from  them;  and  if 
after  such  second  conference  the  other 
house  resolve  to  insist  upon  disagreeing 
to  the  amendments,  they  ought  then  to 
demand  a  '  free  conference,'  at  which 
the  arguments  on  both  sides  may  be  more 
amply  and  freely  discussed.  If  this  mea- 
sure should  prove  ineffectual,  and  if,  after 
several  free  conferences,  neither  house 
can  be  induced  to  depart  from  the  point 
they  originally  insisted  upon,  nothing 
further  can  be  done,  and  the  bill  must  be 
lost."  An  interesting  occasion  on  which 
all  these  proceedings  were  successively 
adopted  has  recently  occurred.  A  free 
conference  had  not  been  held  since  1702, 
until  a  contest  arose  in  1836  upon  amend- 
ments made  by  the  lords  to  a  bill  for 
amending  the  Act  for  regulating  Munici- 
pal Corporations. 

Whether  the  conference  be  desired  by 
the  lords  or  by  the  commons,  the  lords 
have  the  sole  right  of  appointing  the  time 
and  place  of  meeting.  The  house  that 
seeks  the  conference  must  clearly  express 
in  their  message  the  subject  upon  which 
it  is  desired,  and  it  is  not  granted  as  a 
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matter  of  course.  There  are  many  in- 
stances to  be  found  in  the  Journals  in 
which  a  conference  has  been  refused,  but 
not  of  late  years.  The  reasons  that  are 
to  be  offered  to  the  other  house  are  pre- 
pared by  a  committee  appointed  for  that 
purpose,  who  report  them  for  the  approval 
of  the  house.  These  reasons  are  generally 
very  short,  but  in  some  cases  arguments 
have  been  entered  into  at  considerable 
length.  The  conference  is  conducted  by 
"  Managers  "  for  both  houses,  who,  on 
the  part  of  the  house  desiring  the  confer- 
ence, are  the  members  of  the  committee 
who  have  drawn  up  the  reasons,  to  whom 
others  are  occasionally  added.  Their 
duty  is  to  read  and  deliver  in  the  reasons 
with  which  they  are  intrusted  to  the 
managers  of  the  other  house,  who  report 
them  to  the  house  which  they  represent. 
At  a  free  conference  the  managers  on 
either  side  have  more  discretion  vested 
in  them,  and  may  urge  whatever  argu- 
ments they  think  fit.  A  debate  arose  in 
the  last  free  conference,  to  which  we  have 
just  alluded,  and  the  speeches  of  the  ma- 
nagers were  taken  in  short-hand  and 
printed.  While  the  conference  is  being 
held,  the  business  of  both  houses  is  sus- 
pended until  the  return  of  the  managers. 

Amendments  made  to  bills  by  either 
house  are  not  the  only  occasions  upon 
which  conferences  are  demanded.  Re- 
solutions of  importance,  in  which  the 
concurrence  of  the  other  house  is  desired, 
are  communicated  in  this  manner.  Re- 
ports of  committees  have  also  been  com- 
municated by  means  of  a  conference.  In 
1829  a  conference  was  demanded  by  the 
commons  to  request  an  explanation  of  the 
circumstances  under  which  a  bill  that 
had  been  amended  by  the  lords  had  re- 
ceived the  royal  assent  without  being  re- 
turned to  the  commons  for  their  concur- 
rence. The  lords  expressed  their  regret 
at  the  mistake,  and  stated  that  they 
had  themselves  been  prepared  to  desire 
a  conference  upon  the  subject,  when 
they  received  the  message  from  the 
commons. 

Conferences  were  formerly  held  in  the 
Painted  Chamber,  but  since  the  destruc- 
tion of  the  houses  of  parliament  by  fire  in 
1 834,  that  apartment  has  been  appropri- 
ated to  the  sittings  of  the  House  of  Peers, 


and  conferences  now  meet  in  one  of  the 
lords'  committee  rooms. 

Royal  Assent  to  Bills. — The  form  of 
giving  the  royal  assent  to  bills  has  already 
been  described.     [Assent,  Royal.] 

Committees. — Committees  are  either 
"  of  the  whole  house  "  or  "  select."  The 
former  are  in  fact  the  house  itself,  with  a 
chairman  instead  of  the  lord  chancellor 
or  Speaker  presiding.  There  is  a  moro 
free  and  unlimited  power  of  debate  when 
the  house  is  in  committee,  as  membert 
may  speak  any  number  of  times  upon  tht 
same  question,  from  which  they  are  re- 
strained on  other  occasions  Select  com- 
mittees are  specially  appointed,  generally 
for  inquiring  into  particular  subjects  con- 
nected with  legislation.  It  is  usual  to 
give  them  the  "  power  to  send  for  persons, 
papers,  and  records ;"'  but  in  case  of  any 
disobedience  to  their  orders,  they  have 
no  direct  means  of  enforcing  compliance, 
but  must  report  the  circumstances  to  the 
house,  which  will  immediately  interfere. 

In  case  of  an  equality  of  voices,  the 
chairman,  who  is  chosen  by  the  committee 
out  of  its  own  members,  gives  the  casting 
vote.  Some  misconception  appears  to  have 
existed  as  to  the  precise  nature  of  the 
chairman's  right  of  voting.  In  1 836  the 
House  of  Commons  was  informed  that 
the  chairman  of  a  select  committee  had 
first  claimed  the  privilege  to  vote  as  a 
member  of  the  committee,  and  afterwards, 
when  the  voices  were  equal,  of  giving  a 
casting  vote  as  chairman,  and  that  such 
practice  had  of  late  years  prevailed  in 
some  select  committees ;  when  it  was  de- 
clared by  the  house  that,  according  to  the 
established  rules  of  parliament,  the  chair- 
man of  a  select  committee  can  only  vote 
when  there  is  an  equality  of  voices.  (91 
Commons'  Journals,  p.  214.)  This  error 
was  very  probably  occasioned  by  the 
practice  of  election  committees,  which 
was  however  confined  to  them,  and  only 
existed  under  the  provisions  of  acts  of 
parliament. 

In  1837  some  regulations  were  made 
by  the  House  of  Commons  for  rendering 
select  committees  more  efficient  and 
responsible.  The  number  of  members 
on  a  committee  was  limited  to  fifteen. 
Lists  of  their  names  are  to  be  affixed  in 
some  conspicuous  place  in  the  committee- 
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clerk's  office  and  the  lobby.  Members 
moving  for  the  committee  are  to  ascertain 
whether  the  gentlemen  they  propose  to 
name  will  attend.  To  every  question 
asked  of  a  witness,  the  name  of  the  mem- 
ber who  asks  it  is  prefixed  in  the  minutes 
of  evidence  laid  before  the  house ;  and 
the  names  of  the  members  present  at  each 
sitting,  and,  in  the  event  of  any  division, 
the  question  proposed,  the  name  of  the 
proposer,  and  the  votes  of  each  member, 
are  entered  on  the  minutes  and  reported 
to  the  house. 

Trial  of  Election  Petitions. — The 
mode  of  proceeding  in  contested  elections 
is    explained  in  the  article   Election 

COMJIITTEES. 

Impeachment. — Impeachment  by  the 
commons  is  a  proceeding  of  great  im- 
portance, involving  the  exercise  of  the 
highest  judicial  powers  by  parliament, 
and  though  in  modern  times  it  has  rarely 
been  resorted  to,  in  former  periods  of  our 
history  it  was  of  frequent  occurrence. 
The  earliest  instance  of  impeachment  by 
tlie  commons  at  the  bar  of  the  house  of 
lords  was  in  the  reign  of  Edward  III. 
(1376).  Before  that  time  the  lords  ap- 
pear to  have  tried  both  peers  and  com- 
moners for  great  public  ofiences,  but  not 
upon  complaints  addressed  to  them  by 
the  commons.  During  the  next  four 
reigns,  cases  of  regular  impeachment 
were  frequent,  but  no  instances  occurred 
in  the  reigns  of  Edward  IV.,  Henry  VIL, 
Henry  VIIL,  Edward  VL,  Queen  Mary, 
or  Queen  Elizabeth.  The  institution  "  had 
fallen  into  disuse,"  says  Mr.  Hallam, 
''  partly  from  the  loss  of  that  control 
which  the  commons  had  obtained  under 
Richard  II  and  the  Lancastrian  kings, 
and  partly  from  the  preference  the  Tudor 
princes  had  given  to  bills  of  attainder  or 
of  pains  and  penalties,  when  they  wished 
to  turn  the  arm  of  parliament  against  an 
obnoxious  subject."  Prosecutions  also  in 
the  Star-chamber  during  that  time  were 
perpetually  resorted  to  by  the  crown  for 
the  punishment  of  state  offenders.  In  the 
reign  of  James  I.  the  practice  of  im- 
peachment was  revived,  and  was  used 
with  great  energy  by  the  commons,  both 
as  an  instrument  of  popular  power  and 
for  the  furtherance  of  public  justice. 
Between  the  year  1020,  when  Sir  Giles 


Montressor  and  Lord  Bacon  were  im- 
peached, and  the  Revolution  in  1688, 
there  are  about  40  cases  of  impeachment. 
In  the  reigns  of  William  III.,  Anne,  and 
George  I.  there  were  15,  and  in  George 
II.  only  one  (that  of  Lord  Lovat,  in  174(;, 
for  high  treason).  The  last  memorable 
cases  are  those  of  Warren  Hastings,  in 
1788,  and  Lord  Melville,  in  1805. 

An  outline  of  the  forms  observed  in 
the  conduct  of  impeachments  may  be 
briefly  given.  A  member  of  the  house 
of  commons  charges  the  accused  of  cer- 
tain high  crimes  and  misdemeanors,  and 
moves  that  he  be  impeached.  If  the 
house  agree  to  it,  the  member  is  ordered 
to  go  to  the  lords,  and  at  their  bar,  in  the 
name  of  the  house  of  commons  and  of  all 
the  commons  of  the  United  Kingdom,  to 
impeach  the  accused.  A  committee  is 
then  ordered  to  draw  up  articles  of  im- 
peachment, which  are  reported  to  the 
house,  and  having  been  discussed  and 
agreed  upon,  are  engrossed  and  delivered 
to  the  lords.  Further  articles  may  be 
delivered  from  time  to  time.  In  the 
case  of  Warren  Hastings  the  articles  had 
been  prepared  before  his  impeachment 
at  the  bar  of  the  house  of  lords.  The 
accused  sends  answers  to  each  article, 
which  are  communicated  to  the  commons 
by  the  lords;  to  these,  replications  are 
returned  if  necessary.  After  these  pre- 
liminaries, the  lords  appoint  a  day  for 
the  trial.  The  commons  desire  the  lords 
to  summon  the  witnesses  required  to 
prove  their  charges  and  appoint  mana- 
gers to  conduct  the  proceedings.  West- 
minster Hall  has  been  usually  fitted  up 
as  tlie  court,  which  is  presided  over  by 
the  lord  high  steward.  The  commons 
attend  with  the  managers  as  a  committee 
of  the  whole  house.  The  accused  re- 
mains in  the  custody  of  the  usher  of  the 
black  rod,  to  whom  he  is  delivered,  if  a 
commoner,  by  the  serjeant-at-arms  at- 
tending the  house  of  commons.  The 
managers  should  confine  themselves  to 
charges  contained  in  the  articles  of  im- 
peachment. Mr.  Warren  Hastings  com- 
plained of  matters  having  been  introduced 
which  had  not  been  originally  laid  to  his 
charge,  and  the  house  resolved  that  cer- 
tain words  ought  not  to  have  been  spoken 
by  Mr.  Buike.      Persons  impeached  ol 
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aigh  ti-eason  are  entitled,  by  statute  20 
Geo.  II.  c.  30,  to  make  their  full  defence 
by  counsel,  a  privilege  which  is  not 
denied  to  persons  charged  with  high 
crimes  and  misdemeanors. 

When  the  managers  have  made  their 
charges  and  adduced  evidence  in  support 
of  them,  the  accused  answers  them,  and 
the  managers  have  a  right  to  reply.  The 
lords  then  proceed  to  judgment  in  this 
manner : — The  lord  high  steward  puts  to 
each  peer,  beginning  with  the  junior 
baron,  the  question  upon  the  first  article, 
whether  the  accused  be  guilty  of  the 
crimes  charged  therein.  The  peers  in 
succession  rise  in  their  places  when  the 
question  is  put,  and  standing  uncovered, 
and  laying  their  right  hands  upon  their 
breast,  answer  "  guilty,"  or  "  not  guilty," 
as  the  case  may  be,  "  upon  my  honour." 
Each  article  is  proceeded  with  separately 
in  the  same  manner,  the  lord  high  steward 
giving  his  own  opinion  the  last.  The 
numbers  are  then  cast  up,  and  being  as- 
certained, are  declared  by  the  lord  high 
.steward  to  the  lords,  and  the  accused  is 
acquainted  with  the  result. 

(Coka's  Fourth  Institute,  cap.  1;  The 
ISoveraigne  Power  of  Parliaments,  by  W. 
l^rynne,  1643;  Parliamentary  Writs,  hy 
VV.  Prynne,  in  four  parts,  lG.59-1664; 
i  rivileges  of  the  Baronage  of  England 
V)hen  they  sit  in  Parliament,  by  John 
Selden,  li'mo.,  1G42;  Modus  tenendi 
Parliamentum,  by  W.  Hakewel,  1(360; 
Lex  Parliamentaria,  by  G.  P.,  Esq., 
l2mo.  1690;  Constitution  of  Parliaments 
in  England,  deduced  from  the  time  of 
King  Edward  the  Second,  by  Sir  John 
Pettus,  1680;  Original  Institution,  Power, 
and  Jurisdiction  of  Parliaments,  by  Sir 
^\.  Hale,  1 707 ;  republished  by  Hargrave, 
with  preface,  1776;  Antient  Eight  oj 
the  Commons  of  England,  by  William 
Petyt,  1680;  Parliamentary  and  Political 
'i\aets,  written  by  Sir  Robert  Atkins, 
2nd  edit,  1741;  History  of  the  High 
Court  of  Parliament,  by  T.  Gurdon, 
1731 ;  Manner  of'  holding  Parliaments  in 
England,  by  Henry  Elsynge,  Cler.  Pari., 
1 768 ;  Free  Parliaments,  by  Roger  Acher- 
U'y,  1731;  Blackstone's  Comw.,  book  1st; 
D'Ewes's  Journal;  Lords'  Journals; 
Commons  Journals;  General  Indexes 
and  Calendars  to  Lords  Journals^  1509- 


1819;  General  hidexes  to  Commons' 
Journals,  1547-1837;  Trial  of  Henry 
Lord  Viscount  Melville,  published  by 
order  of  the  House  of  Lords,  fol.,  1806; 
State  Trials ;  Parliamentary  History ; 
Wynn's  Argument  upon  the  Jurisdiction 
of  the  Commons  to  commit,  1810;  Hat- 
sell's  Precedents,  new  edit.,  1818;  A 
Treatise  upon  the  Law,  Privileges, 
Proceedings  and  Usage  of  Parliament,  by 
Thomas  Erskine  May,  Esq.,  Barrister 
at  Law,  Assistant  Librarian  of  the  House 
of  Commons.    May  2nd,  1844.) 

PARLIAMENT  OF  IRELAND. 
In  Ireland,  as  in  England,  from  the  con- 
quest of  the  country  by  Henry  II.  in  the 
latter  part  of  the  twelfth  century,  meet- 
ings of  the  barons  were  occasionally 
summoned  to  consult  on  public  affairs, 
to  which  the  old  historians  sometimes 
give  the  name  of  parliaments.  But  par- 
liaments, in  the  modern  sense,  cannot  be 
traced  back  in  Ireland  farther  than  to 
the  latter  end  of  the  thirteenth  century, 
or  to  a  date  about  thirty  years  subsequent 
to  that  of  the  earliest  parliament  which 
is  ascertained  to  have  consisted  both  of 
lords  and  commons  in  England.  Simon 
de  Montfort's  parliament,  the  first  for 
which  writs  are  extant  summoning  re- 
presentatives of  the  counties  and  boroughs, 
met  at  Westminster  in  1265,  and  the 
first  Irish  parliament  to  which,  as  far  as 
is  known,  the  sheriffs  were  directed  to 
return  two  representatives  for  each 
county,  was  held  in  1295.  Represent- 
atives of  boroughs  in  Ireland  cannot  be 
traced  much  farther  back  than  to  the 
middle  of  the  fourteenth  century.  They 
first  make  their  appearance  in  1341,  and 
in  an  act  or  ordinance  of  1359  they  are 
spoken  of  as  forming  an  essential  part  of 
the  parliament. 

At  this  time  however  and  down  to  a 
much  lower  date  it  was  only  the  small 
portion  of  Ireland  occupied  by  the  Eng- 
lish settlors  that  was  represented  in  the 
legislature.  Even  in  the  reign  of  Edward 
III.  only  the  province  of  Munster  and  a 
part  of  Leinster  were  considei*ed  as  shire- 
land  :  they  were  divided  into  twelve 
counties.  But  in  the  course  of  the  fif- 
teenth ccTitury  the  greater  part  of  these 
districts  had  become  independent  of  the 
English  crown ;  and  in  the  reign  of  Henrv 
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VII.  the  English  dominion  and  the  par- 
liamentary representation  were  alike  con- 
fined to  the  counties  composing  what  was 
called  the  Pale,  that  is,  to  those  of  Dub- 
lin, Louth,  Kildare,  and  Meath  (then 
comprehending  both  East  and  West 
Meath),  with  a  very  few  seaports  beyond 
these  limits.  The  vigorous  measures 
taken  under  Henry  VIII.  and  succeeding 
kings  however  gradually  extended  the 
authority  of  the  English  institutions  and 
laws.  The  possessors  of  some  of  the  ori- 
ginal Irish  peerages,  after  maintaining 
for  centuries  an  independence  as  com- 
plete as  that  of  the  native  chieftains 
themselves,  were  induced  to  attend  the 
house  of  lords,  and  many  new  peerages 
were  conferred,  some  on  Englishmen  or 
persons  of  English  descent,  some  on  the 
heads  of  the  old  Irish  families.  The 
twelve  ancient  counties  were  all  reclaimed 
in  the  reign  of  Henry  VIII.,  and  others 
were  added  by  Mary,  Elizabeth,  and 
James,  till,  in  the  time  of  the  last-men- 
tioned king,  the  whole  island  was  divided 
into  thirty-two  counties,  as  at  present, 
each  returning  two  representatives.  Of 
tb&se  thirty-two  counties  however  it  is 
<aid  there  were  seventeen  in  which  there 
was  not  a  single  parliamentary  borough, 
while  in  the  remaining  fifteen  there  were 
only  about  thirty.  But  either  this  ac- 
count must  be  wrong  or  the  common 
statement  that  James  added  only  forty 
new  boroughs  must  be  an  under  state- 
ment, if,  as  appears,  the  entire  number 
of  the  Irish  commons  in  1613  was  232. 
In  this  number  however  would  be  in- 
cluded the  two  representatives  of  Trinity 
College,  Dublin.  Subsequent  new  char- 
ters to  boroughs  augmented  the  house  by 
the  year  1692  to  300,  at  which  number 
it  remained  stationary.  In  1634  the 
number  of  peers  was  122,  and  more  than 
600  Irish  peerages  were  created  between 
that  date  and  the  Union.  Some  however 
also  became  extinct. 

It  was  only  for  a  very  short  period  of 
its  existence  that  the  Irish  parliament 
was  held  to  be  a  supreme  legislature.  Ire- 
land being  regarded  as  a  conquered  de- 
pendency, it  was  maintained  that  its  par- 
liament was  in  all  respects  subordinate  to 
that  of  England,  and  subsequently  to  that 
of  Great  Britain,  which  might  make  laws 


to  bind  the  people  of  the  one  country  as 
well  as  of  the  other.  The  received  legal 
doctrine  used  to  be,  that  King  John,  in 
the  twelfth  year  of  his  reign  (a.b.  1210), 
ordained  by  letters-patent,  in  right  of  the 
dominion  of  conquest,  that  Ireland  should 
be  governed  by  the  laws  of  England ;  in 
consequence  of  which  both  the  common 
law  of  England  and  all  English  statutes 
enacted  prior  to  that  date  were  held  to  be 
of  the  same  authority  in  Ireland  as  in 
England.  With  regard  to  English  acts 
passed  subsequently  to  that  date,  it  was 
also  held,  in  the  first  place,  that  Ireland 
was  bound  by  all  of  them  in  which  it 
was  either  specially  named  or  included 
under  general  words.  But  further,  inas- 
much as  one  of  the  Irish  acts  called  Poy- 
ning's  Laws,  passed  in  the  tenth  year  of 
Henry  VII.  (a.d.  1495),  in  the  lord- 
lieutenancy  of  Sir  Edward  Poyning,  or 
Poynings,  declared  that  all  statutes 
"  lately "  made  in  England  should  be 
deemed  also  good  and  effectual  in  Ire- 
land, it  was  held  that  this  established  the 
authority  in  Ireland  of  all  preceding 
English  statutes  whatsoever;  making 
those  enacted  since  the  12th  of  John  of 
the  same  force  with  those  enacted  before 
that  date.  This  however  was  admitted 
to  be  the  last  general  imposition  of  the 
laws  of  England  upon  Ireland.  Of  the 
English  statutes  passed  since  the  1 0th  of 
Henry  VII.,  it  was  allowed  that  those 
only  were  binding  upon  Ireland  in  which 
that  country  was  specially  named  or  in- 
cluded under  general  words. 

The  above-mentioned  was  only  one  of 
Poyning's  laws.  The  substance  of  some 
others  is  given  by  Blackstone  (1  Com^ 
102) ;  which  prevented  any  laws  from 
being  proposed,  except  only  such  as  were 
drawn  up  before  the  parliament  which 
should  pass  them  was  in  being ;  but  by 
the  3  &  4  Philip  and  Mary,  c.  4,  it  was 
provided  that  any  new  propositions  might 
be  certified  to  England  for  approval,  even 
after  the  summons  and  during  the  session 
of  parliament.  Still  this  left  to  the  par- 
liament of  Ireland  nothing  more  than 
merely  the  power  of  rejecting  any  law 
proposed  to  it ;  it  could  neither  mitiate  a 
new  law  nor  repeal  an  old  one,  nor  even 
amend  or  alter  that  which  was  offered 
for  its  acceptance.     In  practice  however. 


PARLIAMENT. 


f   477  ] 


PARLIAMENT. 


the  letter  of  the  statute  was  somewhat  re- 
laxed. Blackstoue  goes  on  to  state  that 
lie  practice  in  liis  day  (some  years  after 
the  middle  of  the  last  century)  was, 
"that  bills  are  often  framed  in  either 
house,  under  the  denomination  of  '  heads 
for  a  bill  or  bills,'  and  in  that  shape  they 
are  offered  to  the  consideration  of  the 
lord-lieutenant  and  privy  council,  who, 
upon  such  parliamentary  intimation,  or 
otherwise  upon  the  application  of  private 
persons,  receive  and  transmit  such  heads, 
or  reject  them  without  any  transmission 
to  England."  These  heads  of  bills  how- 
ever really  differed  in  nothing  from  bills 
or  acts  of  parliament,  except  that,  instead 
of  the  words  "  Be  it  enacted,"  the  formal 
commencement  of  each  paragraph  or 
clause  was,  "We  pray  that  it  may  be 
enacted ;"  and  the  motion  for  presenting 
them  scarcely  differed,  except  in  form, 
from  the  motion  in  the  English  House  of 
Commons  for  leave  to  bring  in  a  bill,  a 
motion  necessary  in  all  cases  to  be  as- 
sented to  or  carried  in  the  affirmative  be- 
fore the  actual  bringing  in  of  any  bill. 
And  as  for  the  consent  of  the  crown  or 
the  government,  which  it  was  necessary 
to  obtain  before  either  house  of  the  Irish 
parliament  could  take  up  the  considera- 
tion of  any  proposed  law,  with  a  view  to 
its  enactment,  that  would  in  practice  pro- 
bably be  found  to  operate  much  in  the 
same  way  with  the  assent  of  the  crown, 
which  even  in  England  was  necessary 
to  give  validity  to  any  bill  after  it  had 
passed  both  houses.  In  the  Irish  as  well 
as  in  the  p]nglish  parliament  there  was  in 
fact  an  opportunity  of  discussing  the 
proposition  without  the  permission  of  the 
crown.  An  English  as  well  as  an  Irish 
bill  required  the  assent  of  the  crown  be- 
fore it  could  become  law.  The  practice 
of  presenting  heads  of  bills  however  was 
not  introduced  into  the  Irish  parliament 
till  after  the  Revolution  of  1688. 

But  the  dependence  of  Ireland  upon 
the  English  crown,  and  the  consequent 
bubordination  of  the  Irish  legislature, 
were  held  to  go  still  farther  than  to  the 
establishment  of  the  principle  that  laws 
might  be  made  by  the  parliament  of  Eng- 
land to  bind  Ireland.  The  Irish  House 
of  Lords  had  entertained  writs  of  error 
upon  judgments  iu  the  courts  of  common 


law  from  the  reign  of  Charles  I.,  and  ap- 
peals in  equity  from  the  Restoration. 
Nevertheless,  in  the  year  1719,  a  judg 
ment  in  the  Court  of  Exchequer  having 
been  reversed  by  the  House  of  Lords, 
the  question  was  carried  to  the  House  of 
Lords  of  Great  Britain,  by  which  the 
judgment  of  the  Court  of  Exchequer  was 
affirmed. 

On  this  the  Irish  House  of  Lords 
resolved  that  no  appeal  lay  from  the 
Court  of  Exchequer  in  Ireland  to  the 
parliament  of  Great  Britain.  But  this 
resolution  was  immediately  met  by  an 
act  of  the  British  parliament,  the  5  Geo. 
I.  c.  1,  declaring  that  "the  king's  ma- 
jesty, by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal  of 
Great  Britain  in  parliament  assembled, 
had,  hath,  and  of  right  ought  to  have  full 
power  and  authority  to  make  laws  and 
statutes  of  sufficient  force  and  validity  to 
bind  the  people  and  the  kingdom  of  Ire- 
land; and  that  the  House  of  Lords  in 
Ireland  have  not  nor  of  right  ought  to 
have  any  jurisdiction  to  judge  of,  reverse. 
or  affirm  any  judgment,  sentence,  or  de- 
cree given  or  made  in  any  court  within 
the  said  kingdom ;  and  that  all  proceed- 
ings before  the  said  House  of  Lords  upon 
any  such  judgment,  sentence,  or  decree 
are  and  are  hereby  declared  to  be  utterly 
null  and  void  to  ail  intents  and  purposes 
whatsoever." 

In  this  state  the  law  remained  till  the 
year  1782.     In  that  year  the  statute  5 
Geo.  I.  c.  1,  was  repealed  by  the  22  Geo. 
III.  c.  53;  and  the  following  year  the  23 
Geo.  III.  c.  28,  declared  the  exclusive  au- 
thority of  the  Irish  parliament  and  courts 
of  justice  in  all  matters  of  legislation  and 
judicature  for  Ireland.    Finally,  in  1800, 
by  the  Act  of  Union,  the  39  &  40  Geo. 
III.  c.  67,  the  Irish  parliament  was  ex 
tinguished,  and  it  was  enacted  .nat  t^ 
United  Kingdom  should  be  represent 
in  one  and  the  same  parliament,  to 
called  the  parliament  of  the  United  Kir  g- 
dom  of  Great  Britain  and  Ireland.  [P^  b- 

LIAMENT.'J 

The  earliest  Irish  statutes  on  record 
are  of  the  year  1310 ;  but  from  that  date 
there  are  none  till  the  year  1429,  from 
which  time  there  is  a  regular  series.  The 
whole  have  been  printed,  and  there  are 
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also  abridgments   by  Bullingbroke  and 
Belcher,  Hunt,  and  others. 

(Lord  Mountmorres's  History  of  the 
Irish  Parliament ;  Blackstone's  Commen- 
taries ;  Oldfield's  Representative  History 
of  Great  Britain  and  Ireland;  Wake- 
field's- Account  of  Ireland,  Statistical  and 
Political ;  Hallam's  Constitutional  His- 
tory of  England.) 

PAROCHIAL  REGISTERS.  [Re- 
gistration OF  BiKTHS,  Deaths,  and 
Marriages.] 

PAROL.  This  term,  which  signifies 
"  a  word,"  has  been  adopted  from  the 
Norman-French  as  a  term  of  art  in  Eng- 
lish law,  to  denote  verbal  or  oral  pro- 
ceedings, as  distinguished  from  matters 
which  have  been  recorded  in  public  tri- 
bunals or  otherwise  reduced  to  writing. 
Thus  a  parol  contract  is  an  agreement 
by  word  of  mouth,  as  opposed  to  a  con- 
tract by  deed.  Parol  evidence  is  the  tes- 
timony of  witnesses  given  orally,  as  op- 
posed to  records  or  written  instruments. 
This  is  the  popular  acceptation  of  parol, 
but,  strictly  speaking,  everything,  even 
in  writing,  is  parol  which  is  not  under 
seal. 

The  formal  allegations  of  the  parties 
to  a  suit  in  the  common  law  courts,  called 
pleadings,  which  are  now  made  in  writing, 
were  formerly  conducted  orally  at  the 
bar,  and  in  the  year-books  are  commonly 
denominated  the  parol.  Hence  in  certain 
actions  brought  by  or  against  an  infant, 
either  party  may  suggest  the  fact  of  the 
infancy,  and  pray  that  the  proceedings 
may  be  stayed ;  and  where  such  a  sug- 
gestion was  complied  with,  the  technical 
phrase  was  that  the  "  parol  demurred  " 
(demoratus),  that  is,  the  pleadings  were 
suspended  until  the  infant  had  attained 
his  full  age. 

PARSON.  [Benefice,  p.  341.] 
PARTNERSHIP.  If  two  or  more 
persons  join  together  their  money,  goods, 
labour,  and  skill,  or  any  or  all  of  them, 
for  the  purpose  of  buying  and  selling, 
and  agree  that  the  gain  or  loss  shall  be 
divided  among  them,  that  is  a  partner- 
ship. The  object  of  the  partnership  may 
be  any  thing  that  is  lawful.  Any  agree- 
ment of  partnership  for  an  unlawful  ob- 
ject is  no  agreement.  The  English  law 
of  partnership  is  founded  on  the  common 


law,  the  so-called  law  of  merchants,  and 
the  Roman  law.     By  the  common  law  a 
partner  has  no  power  to  bind  his  co- 
partner by  deed.     By  the  law  of  mer- 
chants  he   has    power  to  bind  his   co- 
partner by  a  bill  of  exchange,  and  there 
is   no  survivorship    in  the    partnership 
stock.     From  the  Roman  law  is  derived 
the  principle  that  a  partnership  (societas) 
is  terminated  by  the  death  of  a  partner. 
(Gains,  iii.  155.) 
i      No  writing  is  necessary  to  constitute  a 
partnership.      The  acts   of  the   parties, 
when  there  is  no  partnership  contract  in 
writing,  are  the  evidence  of  the  contract. 
Partners  may  be  either  ostensible,  nomi- 
nal, or  dormant.     He  whose  name  ap- 
pears to  the  world  as  a  partner  is  an  os- 
I  tensible  partner.     An  ostensible  partner 
I  may  or  may  not  have  an  interest  in  the 
I  concern  ;  if  he  has  no  interest  in  the  con- 
!  cern,  but  allows  his  name  to  appear  as 
'  one  of  the  firm,  he  is  a  nominal  partner ; 
j  if  his  name  and  transactions  as  a  partner 
:  are  purposely  concealed  from  the  world, 
he  is  a  dormant  partner.  But  if  his  name 
and  transactions  are  actually  unknown  to 
i  the  world,  he  is  more  properly  termed  a 
secret  partner.     Generally  speaking,  any 
number  of  persons  may  be  partners,  but 
there  are  some  exceptions.  [Bank;  Joint- 
stock  Company.] 

Any  person  of  sound  mind  and  not 
under  any  legal  disability  may  be  a  part- 
I  ner.     An  infant  may  enter  into  this,  as 
j  into   any  other   trading  contract   which 
I  may  possibly  turn  out  to  his  advantage. 
I  It  may  however  be  avoided  by  him  on 
\  coming  of  age,  though  the  person  with 
I  whom  he  contracts  will  be  bound.     An 
alien  friend  may  be  a  trader  and  sue  in 
personal  actions,  and  may  therefore  be  a 
partner.     But  an  Englishman  domiciled 
in  a  foreign  country  at  war  with  England, 
or  an  alien  enemy,  cannot  be  a  partner 
with  a  person  in  this  country ;  at  least  he 
cannot  sue  in  this  country  for  a  debt  due 
to  the  firm.     Married  women  are  inca- 
pacitated from  entering  into  the  contract 
of  partnership ;  and  although  they  are 
sometimes  entitled  to  shares  in  banking- 
houses  and  other  mercantile  concerns, 
yet  in  these  cases  their  husbands  are  en- 
titled to  such  shares,  and  become  part- 
ners.    If  parties  share  in  the  profit  and 
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lif6S,  they  are  partners,  although  one  may 
bring  into  the  trade  money,  another 
goods,  and  a  third  labour  and  skill, 
which  was  also  the  rule  of  the  Roman 
law  (Gaius,  iii.  149);  and  where  one 
party  is  sole  owner  of  goods  and  another 
sole  disposer  or  manager  of  them,  if  they 
share  the  profits,  they  are  partners. 
Every  man  who  has  a  share  of  the  profits 
of  a  trade  must  also  bear  his  share  of  the 
loss ;  for  a  right  to  a  share  of  the  profit 
implies  a  liability  to  bear  a  share  of  the 
loss.  Yet  one  partner  may  stipulate  with 
the  other  partners  to  be  free  from  all  lia- 
bility to  loss,  and  such  stipulation  will 
hold  good  between  himself  and  his  part- 
ners, which  was  also  the  rule  of  the  Ro- 
man law,  though  he  will  still  be  liable  to 
all  those  who  have  dealt  with  the  firm  of 
which  he  is  a  member.  Persons  who 
jointly  purchase  goods  are  not  partners, 
unless  they  are  jointly  concerned  in  the 
profit  or  the  produce  arising  from  the  sale 
of  them.  Partnership  accordingly  in- 
cludes the  notion  of  joint  buying  and 
joint  selling  for  the  purpose  of  making 
profit.  The  division  of  profits  between 
or  among  partners  may  be  in  any  propor- 
tions that  they  agree  upon.  To  constitute 
a  man  a  partner  on  the  ground  of  sharing 
profits,  he  must  have  an  interest  in  the 
profits,  as  a  principal  in  the  firm  ;  if  he 
only  receive  a  portion  of  the  profits,  by 
way  of  payment  for  his  labour,  trouble, 
or  skill  as  a  servant  or  agent  of  the  con- 
cern, he  is  not  a  partner.  Sometimes 
there  may  be  a  difficulty  in  determining 
whether  a  person  is  such  a  sharer  in  pro- 
fits, according  to  the  legal  meaning  of 
that  term,  as  will  make  him  a  partner 
and  consequently  liable  to  bear  his  share 
of  any  loss. 

If  persons  share  the  profits  of  a  trade, 
it  is  presumed  that  they  are  partners,  and 
as  such,  liable  to  all  who  deal  with  the 
firm,  whatever  be  the  private  agreenjent 
among  themselves.  But  they  may  repel 
the  presumption  of  partnership  by  show- 
ing that  the  legal  relation  of  partnership 
among  themselves  does  not  exist.  If  a 
person  allow  his  name  to  be  used  in  a  bu- 
siness or  in  any  other  way  consent  to  ap- 
pear as  a  partner,  he  will  be  so  considered 
w>tb  respect  to  other  persons,  whatever 
may  be  his  agreement  with  the  firm ;  and 


he  will  be  equally  responsible  to  third 
parties  with  the  other  partners,  although 
he  may  not  receive  or  be  entitled  to  re- 
ceive any  of  the  profits.  The  ground  of 
this  rule  of  law  is  clear  and  reasonable  : 
a  person  must  be  considered  bound  by  a 
contract,  if  he  act  in  such  a  way  as  to 
make  other  contracting  parties  believe 
that  he  is  a  party  to  the  contract;  and 
such  is  the  case  with  a  man  who  allows 
his  name  to  appear  as  a  member  of  a 
firm,  as  to  all  contracts  and  dealings 
which  are  necessary  for  carrying  on  the 
business  of  the  firm. 

A  partnership  at  will  is  one  which 
continues  as  long  as  the  parties  live  aiid 
are  able  and  willing  to  continue  it;  a 
partnership  for  a  fixed  term  continues  for 
the  term  if  the  parties  live  and  are  of  le- 
gal capacity  to  continue  it,  A  partner- 
ship at  will  may  be  dissolved  at  any  time 
by  the  expressed  will  of  any  member  of 
it,  a  rule  which  is  derived  from  the  Ro- 
man law,  and  which  is  a  necessary  con- 
sequence of  the  nature  of  the  partnership 
contract.  In  such  case  the  partnership 
is  dissolved  immediately  upon  notice 
given  by  any  of  the  partners.  The  effect 
of  such  dissolution  is  to  stop  all  new  part- 
nership dealings  or  contracts ;  but  the 
partnership  still  continues  for  the  purpose 
of  completing  all  contracts  already  made, 
and  all  dealings  or  undertakings  already 
commenced.  On  such  dissolution,  any 
partner  is  entitled  to  have  the  whole 
partnership  stock,  and  the  interest  in  the 
premises  on  which  the  business  is  carried 
on,  converted  into  money,  and  to  receive 
his  share  of  the  produce.  In  all  cases,  by 
the  natural  death  of  a  partner,  the  part- 
nership is  dissolved,  a  rule  also  derived 
from  the  Roman  law,  as  already  stated ; 
it  is  also  dissolved  by  a  partner's  civil 
death,  as  his  outlawry,  or  attainder  for 
treason  or  felony ;  and  strictly  speaking, 
the  whole  property  is  forfeited  to  the 
crown  ;  for  the  king  never  becomes  joint 
tenant,  or  tenant  in  common  with  the 
other  partner,  and  he  is  entitled  to  the 
whole ;  but  this  right  is  seldom  enforced 
against  creditors  or  innocent  partners. 
A  marriage  of  a  feme-sole  trader  is  also 
a  dissolution  of  a  partnership  at  will. 
A  partnership  for  a  term  may  be  dis- 
solved hfifove  its  eiJoira.tion  hy  the  n)u- 
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tuai  consent  of  the  parties,  by  the  decree 
of  a  court  of  equity,  or  by  the  bank- 
ruptcy, outlawry,  or  felony  of  any  of  the 
partners.  A  court  of  equity  will  in  some 
cases  dissolve  a  partnership  on  the  ground 
of  incurable  insanity  in  one  of  the  part- 
nership. A  partner  may  agree  that  upon 
his  death  the  business  may  be  carried  on 
beyond  the  legal  period  cf  dissolution  in 
the  liands  of  his  children  or  other  third 
parties,  but  this  is  properly  an  agreement 
for  a  new  partnership.  Partners  cannot 
be  relieved  from  future  liabilities  to  third 
parties  without  notice  to  them  and  to  the 
world  in  general  that  the  partnership  has 
ceased  ;.V)ut  in  the  case  of  a  dormant  part- 
ner, if  none  of  the  creditors  know  that 
he  is  a  partner,  no  notice  of  his  retire- 
ment from  the  firm  is  necessary ;  and  if 
it  be  known  to  some,  notice  to  such  only 
will  b.!  sufficient.  On  the  death  of  a  part- 
ner, liOtice  of  the  dissolution  to  third 
parties  is  unnecessary. 

Partners  are  joint-tenants  in  the  stock 
and  all  eft'ects ;  yet  upon  the  decease  of  a 
partner,  his  personal  representatives  be- 
come entitled  to  his  share  of  the  moveable 
stock  and  effects,  and  they  thereupon  be- 
come in  equity,  and,  as  it  has  been  said,  at 
law,  tenants  in  common  with  the  surviv- 
ing partners.  If,  as  is  generally  the  case 
in  the  purchase  of  lands  for  the  purposes 
of  a  partnership,  they  are  conveyed  to  the 
partners  as  tenants  in  common,  and  one 
of  the  partners  should  die  intestate,  the 
legal  estate  in  his  share  will  descend  to 
his  heir,  who  will  be  tenant  in  common 
with  the  other  partners.  If  the  lands 
were  conveyed  to  them  as  joint  tenants, 
there  will  be  no  survivorship  in  equity ; 
and  it  becomes  then  a  question  whether, 
upon  the  death  of  a  joint  trader,  who, 
with  his  partners,  has  so  purchased  lands 
for  the  purpose  of  the  trade,  his  share  will 
descend  for  the  benefit  of  his  heir  or  his 
next  of  kin  ;  and  the  better  opinion  seems 
to  be,  although  the  point  has  never  been 
decided,  that  although  the  legal  estate  in 
freehold  property  purchased  by  partners 
for  the  purposes  of  their  trade  will  go  in 
the  ordinary  course  of  descent,  yet  the 
equitable  interest  will  be  held  to  be  part 
of  the  partnership  stock,  and  distributable 
as  personal  estate.  Purchased  lands  may 
be  conveyed  so  as  to  be  always  Tield  as 


real  estate,  and  descend  to  the  heirs  of  the 
several  partners. 

Any  fraud  on  the  part  of  one  partner, 
either  by  misapplication  of  the  partner- 
ship fund  or  in  any  other  way,  is  a  mat- 
ter of  which  a  court  of  equity  will  take 
cognizance.  No  partner  has  a  right  to 
engage  in  any  business  or  speculation 
which  must  necessarily  deprive  the  part- 
nership of  his  time,  skill,  and  labour, 
because  it  is  the  duty  of  each  to  devote 
himself  to  the  interest  of  the  firm.  It  is 
the  duty  of  each  partner  to  keep  precise 
accounts,  and  to  have  them  always  ready 
for  the  inspection  of  his  co-partner.  Each 
partner  is  liable  to  the  performance  of  all 
contracts  of  his  co-partners,  in  the  same 
manner  as  if  entered  into  personally  by 
himself,  provided  they  relate  to  matters 
which  are  within  the  objects  and  purposes 
of  the  partnership.  If  the  parties  to  the 
contract  of  partnership  do  not  regulate  it 
by  express  stipulation,  the  contract  will 
be  interpreted  according  to  the  established 
rules  of  law  that  are  applicable  to  it 
Though  partners  may  have  entered  into 
a  written  agreement  which  specifies  the 
terms  on  which  the  joint  concern  is  to  be 
carried  on,  yet  if  the  partnership  business 
be  regularly  conducted  in  any  respect 
contrary  to  those  terms,  it  is  a  legal  con- 
clusion that  the  partners  have,  so  far  as 
the  change  extends,  changed  their  terms 
of  agreement.  For  instance,  if  the  agree- 
ment be  that  no  partner  shall  draw  or 
accept  a  bill  of  exchange  in  his  own 
name,  without  the  concurrence  of  all  the 
others,  yet  if  they  afterwards  adopt  a 
practice  of  permitting  one  of  them  to 
draw  or  accept  bills  without  the  concur- 
rence of  the  others,  it  Avill  be  held  that 
they  have  so  far  varied  the  terms  of  the 
original  agreement. 

One  partner  may  maintain  an  action  of 
covenant  against  his  co-partner,  whether 
the  covenant  be  for  the  payment  of  money 
or  the  performance  of  any  act  for  com- 
mencing or  establishing  the  partnership, 
or  for  the  performance  of  any  of  the 
articles  after  the  partnership  has  com- 
menced ;  and  if  adequate  compensation 
for  the  breach  cannot  be  had  at  law,  a 
court  of  equity  will  enforce  a  specific  per- 
formance of  the  covenant  itself.  Courts 
of  law  do  not  allow  actions  of  debt  by  Oiie 
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partner  against  another  for  money  due 
upon  simple  contract,  as  for  money  laid 
out  by  one  partner  for  the  purposes  of  the 
partnership.  The  partner  who  is  ag- 
grieved must  therefore  enforce  his  remedy 
by  action  of  account,  or  by  an  application 
to  a  court  of  equity,  by  filing  a  bill  for 
an  account  and  a  dissolution  of  the  part- 
nership. A  partner  cannot  maintain  an 
action  of  debt  against  his  co-partner  for 
work  and  labour  performed,  or  money 
expended  on  account  of  the  partnership  ; 
if  therefore  he  has  a  claim  upon  a  co- 
partner for  a  sum  of  money  due  on  ac- 
count of  the  partnership,  but  not  consti- 
tuting the  balance  of  a  separate  account, 
or  a  general  balance  of  all  accounts,  his 
only  mode  of  recovering  the  amount  is  by 
an  action  of  account,  or  by  a  bill  in  a 
court  of  equity  praying  for  an  account, 
and  iisually  also  for  a  dissolution.  If  it 
turn  out  that  an  undertaking  is  impracti- 
cable, as  if  a  machine,  for  the  working  of 
which  the  partnership  was  entered  into, 
will  not  answer  the  purposes  intended, 
and  so  the  object  of  the  parties  is  frus- 
trated, or  if  either  party  commit  fraud  or 
gross  acts  of  carelessness  or  waste  in  the 
administration  of  the  partnership,  the 
party  aggrieved  has  a  right  to  a  dissolu- 
tion, and  the  same  will  be  decreed  in 
equity.  A  partner  is  also  entitled  to  an 
account  of  the  partnership  assets  against 
his  co-partner,  but  it  was  formerly  held 
that  he  could  not  have  it  pending  the 
partnership.  If  therefore  he  filed  his  bill 
for  an  account,  it  was  also  necessary  to 
pray  for  a  dissolution.  It  is  now  con- 
sidered that  a  partner  may  have  such  an 
account  on  stating  a  proper  case,  without 
asking  for  a  dissolution ;  but  considering 
the  circumstances  under  which  a  partner 
files  a  bill  for  an  account  of  partnership 
dealings,  it  will  seldom  happen  that  it 
will  be  his  interest  not  to  pray  for  a  dis- 
solution of  the  partnership.  Where  one 
partner  has  committed  such  breaches  of 
duty  as  would  warrant  a  decree  for  a  dis- 
solution, a  court  of  equity  will  interfere 
summarily  by  injunction:  as  where  one 
partner  has  involved  the  partnership  in 
debt,  or  has  himself  become  insolvent, 
the  court  will  restrain  him  from  drawing, 
accepting,  or  indorsing  bills  in  the  name 
of  the  firm,  from  receiving  the  partuer- 
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ship  debts,  and  from  continuing  to  carry 
on  the  business  by  entering  into  new  con- 
tracts. It  will  also  restrain  an  action 
brought  by  one  partner  against  his  co- 
partner on  a  separate  and  private  account 
upon  payment  by  the  latter  of  the  money 
into  court.  So  it  will  restrain  the  appli- 
cation of  the  partnership  property  to  a  use 
not  warranted  by  the  articles ;  or  an  ex- 
ecution against*"  the  partnership  property 
for  the  separate  debt  of  one  partner.  A 
court  of  equity  will  appoint  a  receiver 
where  one  partner  excludes  another  from 
taking  such  part  in  the  concern  as  he  is 
entitled  to  take,  and  will  do  this  even  with 
a  view  to  the  continuation  of  the  co-part- 
nership, if  it  is  for  the  benefit  of  ^he  com- 
plaining partner,  although  such  a  step  is 
usually  taken  with  a  view  to  a  dissolution 
and  winding  up  of  the  partnership  affairs. 
Whether  the  party  applying  for  a  receiver 
wish  a  continuance  or  dissolution  of  the 
partnership,  he  must  make  out  such  a 
case  to  induce  the  court  to  interfere  as 
would  authorise  a  decree  for  a  dissolution. 
Generally  speaking,  one  partner  has  an 
implied  authority  to  bind  the  firm  by 
contracts  relating  to  the  partnership,  and 
he  can  do  this  by  mere  verbal  or  written 
agreements,  or  by  negotiable  securities, 
such  as  bills  of  exchange  and  promissory 
notes.  One  partner  may  pledge  the  credit 
of  the  firm  to  any  amount ;  but  there  are 
some  exceptions  to  this  rule.  A  dormant 
partner  is  in  all  cases  liable  for  the  con- 
tracts of  the  firm  during  the  time  that  he 
is  actually  a  partner ;  and  a  nominal  part- 
ner is  in  the  same  manner  liable  during 
the  time  that  he  holds  himself  out  to  the 
world  as  a  partner.  A  partner  will  be 
liable  in  respect  of  a  fraud  committed  by 
his  co-partner,  if  committed  in  the  capa- 
city of  partner,  in  contracts  relating  to 
the  co-partnership,  made  with  third  per- 
sons. Thus  if  a  partner  purchase  goods 
such  as  are  used  in  the  business,  and 
fraudulently  convert  them  to  his  own  use, 
the  innocent  partner,  provided  thei^e  be 
no  collusion  between  the  seller  and  the 
buyer,  is  liable  for  the  price  of  the  ar- 
ticles. One  partner  has  no  implied  au- 
thority to  bind  his  co-partner  by  deed, 
yet  if  he  execute  a  deed  on  behalf  of  the 
firm,  in  the  presence  of  and  with  the  con- 
sent of  his  co-partners,  it  will  bind  the 
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firm.  It  seems  that  a  release  by  one  of 
several  partners  to  a  debtor  of  the  firm 
binds  the  firm;  but  if  such  release  be 
fraudulent,  it  will  be  set  aside  by  a  court 
of  equity ;  and  even  a  court  of  law  will 
interfere  to  prevent  a  fraudulent  release 
from  being  pleaded. 

Where  no  time  is  mentioned  in  the  deed 
of  partnership  for  its  commencement,  the 
liabilities  of  the  firm  will  commence  from 
the  date  of  the  deed ;  but  in  adventures, 
unless  the  parties  have  previously  held 
themselves  out  as  partners,  the  liabilities 
commence  from  the  time  fixed  by  the 
contract.  An  in-coming  partner  is  not 
liable  for  debts  contracted  before  he 
joined  the  firm,  but  if  he  pay  any  of  the 
old  debts  or  interest  upon  them,  or  do 
other  special  acts,  he  may  render  himself 
liable  in  equity.  On  the  retirement  of  an 
ostensible  partner,  notice  of  his  retirement 
must  be  given,  or  he  will  be  liable  to  the 
creditors  of  the  continuing  firm  for  sub- 
sequent contracts  made  by  them,  and  such 
notice  is  usually  given  in  the  '  Gazette  ;' 
but  notice  in  the  '  Gazette'  will  not  bind 
creditors  who  are  not  shown  to  have  seen 
the  notice.  Third  persons  have  a  claim 
against  a  dormant  partner  for  contracts 
entered  into  by  the  firm  while  he  was  a 
partner.  This  claim  is  founded  on  such 
dormant  partner  being  actually  a  partner; 
and  therefore  it  is  unnecessary,  on  the 
dissolution  of  a  partnership  between  an 
ostensible  and  a  dormant  partner,  to  give 
notice  of  the  dissolution  to  the  creditors, 
in  order  to  protect  the  latter  from  subse- 
quent contracts :  for  when  the  dormant 
partner  has  ceased  to  be  a  partner,  he  is 
relieved  from  all  future  liability. 

It  is  collected  from  the  majority  of  cases 
that  a  partnership  contract  is  joint  (not 
joint  and  several)  both  at  law  and  in 
equity.  Upon  the  death  of  a  partner, 
therefore,  the  legal  remedy  against  him 
in  respect  to  the  joint  contract  is  extin- 
guished, and  the  creditor  can  maintain  an 
action  against  the  surviving  partners  only. 
But  the  rule  of  equity  as  applicable  to 
partners  with  respect  to  third  parties  was 
considered  to  be  that  the  joint  debts  should 
be  satisfied  out  of  the  joint  estate ;  if  that 
were  insufiicient,  then  subject  to  the  claims 
of  their  separate  creditors  out  of  their  se- 
parate estates  proportionally ;  and  if  any 


of  them  were  insolvent,  then  out  of  the 
remaining  separate  estates  proportionally. 
But  the  case  of  Devaynes  v.  Nohle  (1 
Mer.,  529),  affirmed  on  appeal  by  Lord 
Brougham  (2  R.  &  M.  495),  has  esta- 
blished the  principle  that  a  partnership 
contract  is  several  as  well  as  joint ;  and 
that  a  partnership  creditor  may  have  re- 
course for  full  payment  to  the  estate  of  a 
deceased  partner.  And  the  same  judge 
(Sir  W.  Grant)  who  decided  that  case, 
declared  that  a  partnership  debt  has  been 
treated  in  equity  as  the  several  debt  of 
each  partner,  though  at  law  it  is  only  the 
joint  debt  of  all.  By  this  decision  it  ap- 
pears that  a  joint  creditor  on  the  death  of 
one  partner  obtains  a  more  advantageous 
remedy  against  his  estate  than  he  would 
have  had  against  his  separate  estate  if 
living.  But  it  seems  doubtful  whether  this 
point  can  be  considered  as  finally  settled. 

Notice  of  the  decease  of  a  partner  to 
the  creditors  of  the  firm  is  not  necessary 
to  free  his  estate  from  future  liability; 
but  it  is  otherwise  if  one  of  the  surviving 
partners  be  executor  of  the  deceased.  A 
deceased  partner  sometimes  directs  his 
executors  to  continue  the  trade ;  in  that 
case  his  estate  will  be  liable  to  the  extent 
to  which  he  directs  his  assets  to  be  em- 
ployed. If  the  executor  exceed  that  limit, 
he  becomes  personally  responsible. 

In  actions  by  partners,  all  the  partners 
may,  and  all  ostensible  partners  must, 
join  as  plaintiffs,  unless  the  contract  upon 
which  the  action  is  brought  be  in  writing 
under  seal,  when  only  those  partners  who 
are  included  can  sue  thereon.  But  if  a 
contract  not  under  seal  be  made  by  some, 
for  the  benefit  of  themselves  and  others, 
those  for  whose  benefit  it  is  made,  as  well 
as  those  whose  names  appear  on  the  con- 
tract, may  sue.  Persons  who  may  legally 
be  partners  in  foreign  countries,  as  hus- 
band and  wife,  cannot  sue  here  as  part- 
ners, for  by  the  law  of  England  husband 
and  wife  are  not  permitted  to  sue  as 
partners.  On  the  other  hand,  partners 
trading  abroad  in  such  a  manner  as  to 
make  a  partnership  here,  may  sue  as 
partners  for  consignments  sent  to  this 
country,  though  they  cannot  sue  as  part- 
ners at  the  place  of  trading  by  reason  of 
the  particular  law  of  that  place.  The 
construction  of  contracts  is  governed  by 
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If!c  laws  of  the  country  in  which  they 
are  made  ;  but  remedies  must  be  pursued 
by  the  means  pointed  out  by  the  law  of 
the  country  whose  tribunals  are  appealed 
to.  The  laws  of  the  country  where  the 
contract  was  made  can  only  have  a  re- 
terence  to  the  nature  of  the  contract,  not 
to  the  mode  of  enforcing  it.  If  partners 
have  occasion  to  prefer  an  indictment 
relating  to  the  partnership  property,  such 
property  may  be  stated  in  the  indictment 
as  belonging  to  one  of  them  by  name, 
and  to  another  or  others,  as  the  case  may 
be.  But  though  it  is  not  necessary  to 
name  all  the  partners,  yet  where  there 
are  other  partners,  that  fact  should  appear 
in  the  indictment,  or  the  prisoner  must 
be  acquitted. 

A  whole  firm  may  become  bankrupt, 
or  some  or  one  only  of  the  partners  may 
become  so,  whilst  the  remaining  mem- 
bers may  be  solvent ;  but  those  only  of 
the  partners  who  have  committed  acts  of 
bankruptcy  are  to  be  deemed  bankrupts ; 
and  to  constitute  two  or  more  bankrupts 
under  a  single   fiat  there  must  be   evi- 
dence of  joint  trading.     Upon  the  bank- 
niptcy,  the  whole  of  the  bankrupt's  pro- 
perty vests   absolutely  in  the   assignees, 
who  have  the  same  remedy  by  action  for 
the  recovery  of   the  debts  due  to  the 
bankrupt,  and  for  the  redress  of  all  civil 
injuries  with  respect  to  the  property  pass- 
ing to  them  under  the  fiat,  as  the  bank- 
rupt would  have  had  if  no  fiat  had  issued. 
Accordingly,    when    the   bankruptcy   is 
separate,  the  solvent  partners  join  with 
the  assignees  in  an  action  for  the  recovery 
of  the  joint  debts.      On  the  bankruptcy 
of  one  partner  the   solvent  partners  be- 
come tenants  in  common  with  the  as- 
signees  of   all  the    partnership  effects. 
Upon  tlie   bankruptcy   of   one    partner, 
under  a  separate  fiat  issued  against  him, 
his  assignees  take  all  his  separate  pro- 
perty and   all  his   interest  in  the  joint 
property  ;  and  if  a  joint  fiat  issue  against 
all,  the  assignees  take  all  the  joint  pro- 
perty, and  all  the  separate  property  of 
each  individual  partner.     Joint  estate  is 
that  in  which  the  partners   are  jointly 
interested  for  the  purposes  of  the  part- 
nership at  the  time  of  the  bankruptcy. 
Separate  estate  is  that  in  which  the  part- 
ners  are   each   separately   interested    at 


that  time.  Joint  debts  are  those  for 
which  an  action,  if  brought,  must  be 
brought  agaiost  all  the  partners  consti- 
tuting the  firm ;  in  all  cases  therefore 
when  a  partner  becomes  liable  for  a  debt 
contracted  by  his  copartners,  a  joint  debt 
is  created,  and  the  creditor  is  a  joint  cre- 
ditor of  the  firm.  Separate  debts  are 
those  for  which  the  creditor  can  have  his 
remedy  at  law  against  that  partner  only 
who  contracted  them.  (Collyer,  On  Part- 
nership.) 

On  partnerships  in  banks  and  joint 
stock  companies,  see  Bank  and  Joint 
Stock  Company.  As  to  mines,  a  part- 
nership for  working  a  mine  is  considered 
by  courts  of  equity  in  England  like  any 
other  trade  partnership.  The  mode  in 
which  property  in  ships  is  held  by  part 
owners  is  explained  in  Ships. 

The  fundamental  rules  of  English  part- 
nership are  the  same  as  those  of  the  Ro- 
man contract  of  partnership,  the  chief 
rules  of  which  are  contained  in  Gains  iii. 
148-154;  Dig.  17,  tit.  2.  The  great  ex- 
tension of  English  industry  and  com- 
merce has  been  accompanied  by  the 
growth  of  a  large  mass  of  law  applicable 
to  the  contract  of  partnership,  a  great 
part  of  which  has  been  made  by  the  de- 
cisions of  the  courts  on  such  cases  as  have 
been  litigated.  Accordingly  the  rules 
about  partnership  now  form  the  subject 
of  bulky  treatises,  the  safest  clue  to  the 
use  of  which  is  a  clear  conception  of  the 
fundamental  notions  of  a  contract  of  part- 
nership. 

PARTY  WALLS.  [Building,  Acts 
FOR  Regulating.] 

PASSENGERS'  ACT.  [Emigra- 
tion, p.  831.] 

PASSPORT,  a  printed  permission 
signed  by  the  secretary  of  state  of  the 
home  department  of  a  country,  which 
allows  a  subject  of  that  country  to  leave 
it  and  go  abroad.  When  he  has  obtained 
this,  the  bearer  must  have  his  passport 
signed  by  the  minister  or  agent  of  the 
state  to  which  he  intends  to  proceed. 
A  foreigner  who  wishes  to  leave  a 
country  where  he  has  been  residing, 
generally  obtains  his  passport  from  the 
minister  or  agent  or  consul  of  his  own  state. 
Such  a  document  states  the  name,  sur- 
name, age,  and  profession  of  the  bearer, 
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describes  his  person,  and  serves  as  a 
voucher  of  his  character  and  nation,  and 
entitles  him  to  the  protection  of  the  au- 
thorities of  other  countries  through  which 
he  may  pass,  and  which  are  at  peace  with 
his  own.  On  arriving  at  the  outports  or 
frontier  towns  of  a  foreign  state,  every 
traveller  is  obliged  to  show  his  passport, 
which  is  examined  by  the  proper  autho- 
rities before  he  is  allowed  to  proceed  on 
his  journey.  This  ceremony  is  some- 
times repeated  at  every  garrison  town 
which  he  passes  on  the  road.  Even  the 
natives  of  most  European  states  cannot 
travel  twenty  miles  through  their  own 
country  without  being  furnished  with  a 
passport. 

The  system  of  passports  is  old,  but  it 
has  become  much  more  rigid  and  vexa- 
tious during  the  last  half-century.  Pass- 
ports are  not  required  in  the  British  Is- 
lands and  the  United  States  of  North 
America;  and  the  natives  of  those  two 
countries,  accustomed  to  the  freedom  of 
unobstructed  movement,  find  the  regula- 
tions as  to  passports  when  they  travel  on 
the  continent  of  Europe  to  be  rather  irk- 
some. The  practice  has  been  defended 
on  the  plea  that  it  prevents  improper  and 
dangerous  persons  from  introducing  or 
concealing  themselves ;  but  numerous 
instances  have  proved  that  persons,  how- 
ever obnoxious,  who  have  money  and 
friends,  can  evade  such  restrictions.  That 
every  state  may  admit  or  refuse  admit- 
tance to  foreigners  as  it  thinks  fit,  cannot 
be  questioned;  and  in  times  of  war  es- 
pecially, some  sort  of  restriction  may  be 
required  for  the  safety  of  the  country ; 
but  the  present  vexatious  system  of  pass- 
ports, as  enforced  in  many  European 
states  in  time  of  profound  peace,  is  use- 
less and  mischievous.  It  is  a  check  upon 
travellers,  to  whom  it  causes  much  trou- 
ble and  loss  of  time,  while  the  advantages 
supposed  to  result  from  it  are  at  least 
very  dubious. 

It  is  not  easy  to  enforce  the  regula- 
tions respecting  passports  where  rail- 
roads have  become  almost  the  only 
mode  of  travelling ;  and  in  Belgium  an 
alteration  has  lecently  been  made  in  the 
passport  system  in  consequence  of  the 
difficulty  of  rigidly  adhering  to  the  old 
regulations. 


PASTURE.  [COM3KN,  Rights  Of; 
Inclosure.] 

PATENT.  This  term  is  applied  to 
certain  privileges  which  are  granted  by 
the  Crown  by  letters  patent.  [Letters 
Patent.]  The  object  of  such  privileges 
is  to  encourage  useful  inventions.  Beforf* 
applying  for  a  patent  for  an  invention, 
two  considerations  are  necessary  :  first, 
what  is  entitled  to  a  patent;  and  next, 
whether  the  invention  has  the  requisite 
conditions. 

In  the  first  place,  the  machine,  opera- 
tion, or  substance  produced,  for  which  a 
patent  is  solicited,  must  be  new  to  public 
use,  either  the  original  invention  of  the 
patentee,  or  imported  by  him  and  first 
made  public  here.  A  patent  may  be  ob- 
tained for  England,  Ireland,  or  Scotland, 
although  the  subject  of  it  may  have  been 
publicly  known  and  in  use  in  either  or  in 
both  of  the  other  two  countries. 

In  the  second  place,  the  subject  of  the 
invention  must  be  useful  to  the  public, 
something  applicable  to  the  production 
of  a  vendible  article,  for  this  is  the  con- 
struction put  upon  the  words  "  new  ma- 
nufacture" in  the  statute  of  James  I. 
The  discovery  of  a  philosophical  prin- 
ciple is  not  entitled  to  such  protection  : 
such  principle  must  be  applied,  and  the 
manner  of  such  application  is  a  fit  subject 
for  a  patent. 

Inventions  entitled  to  patent  may  be 
briefly  enumerated  as  follows  : — 

1.  "A  new  combination  of  mechanical 
parts,  whereby  a  new  machine  is  pro- 
duced, although  each  of  the  parts  sepa- 
rately be  old  and  well  known. 

2.  "  An  improvement  on  any  machine, 
whereby  such  machine  is  rendered  ca- 
pable of  performing  better  or  more  bene- 
ficially. 

3.  "  When  the  vendible  substance  is 
the  thing  produced  either  by  chemical 
or  other  processes,  such  as  medicines  or 
fabrics. 

4.  "  Where  an  old  substance  is  im- 
proved by  some  new  working,  the  means 
of  producing  the  improvement  is  in  most 
cases  patentable." 

If  the  inventor  think  that  the  machine, 
operation,  or  substance  produced  comes 
under  any  of  these  enumerations,  and 
that  it  is  new,  and  likely  to  be  useful  to 
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tlie  public,  he  may  enter  a  caveat  at  the 
Patent  Office,  and  at  the  offices  of  the 
attorney-general  and  the  solicitor-general, 
in  the  following  form  : — 

"  Caveat  against  granting  letters  patent 
to  any  person  or  persons  for  (here  de- 
scribe the  invention  in  the  most  general 
terms),  without  giving  notice  to  A.  B., 
of  ,  in  the  county  of  ." 

(Date.) 

These  caveats  stand  good  for  twelve 
months,  and  may  be  renewed  from  year 
to  year :  the  fee  for  entering  such  caveat 
is  5s.  at  each  office. 

As  soon  as  the  caveat  is  entered,  the 
inventor  may  find  it  necessary  to  obtain 
the  assistance  of  workmen  or  others,  in 
order  to  carry  his  invention  into  effect ; 
and  if  in  doing  this  he  should  make 
known  to  them  his  invention,  he  will  not 
thereby  lose  his  right  to  a  patent.  Any 
communication  which  is  necessary  for 
carrying  his  ideas  into  effect  is  not  con- 
sidered such  a  publication  as  would  of 
course  vitiate  his  right.  But  though  the 
inventor  is  thus  protected  in  his  experi- 
ments, and  is  safe  while  dealing  with 
honest  people,  he  is  not  protected  against 
fraud.  If  a  person  in  the  secret  should 
make  such  invention  public,  or  cause  it 
to  be  used  by  several  persons  between 
the  time  of  entering  the  caveat  and  the 
next  stage  of  proceeding,  that  of  sending 
in  the  petition,  no  patent  could  be  ob- 
tained, as  the  declaration  that  accom- 
panies the  petition  could  not  be  made,  or, 
if  made,  would  be  untrue.  Again,  if  such 
workman,  instead  of  making  it  public, 
were  to  give  to  some  other  person  the 
necessary  information,  the  latter  might 
apply  for  a  patent  for  such  invention  as 
his  own ;  and  if  he  could  succeed  in  con- 
cealing the  source  of  his  information  by 
a  false  declaration,  he  might  force  the 
real  inventor  to  allow  him  to  participate 
in  such  patent,  or  to  forego  it  altogether. 
The  caveat  can  do  no  more  than  prevent 
any  one  from  stealing  the  ideas  of  an 
inventor  and  appropriating  them  to  his 
own  use,  to  the  exclusion  of  the  inventor ; 
and  it  will  also  ensure  notice  of  any  ap- 
plication for  a  patent  for  a  similar  inven- 
tion, and  in  some  cases  prevent  the  ex- 
penditure of  time  and  money  upon  a 
{iubject  for   which   no  patent  could  be 


obtained.  If  any  one  apply  for  a  patent, 
the  title  of  which  is  similar  to  that  con- 
tained in  the  caveat,  the  attorney  or  so- 
licitor general  will  send  a  notice  of  such 
application  to  the  enterer  of  the  caveat, 
who,  if  he  should  think  such  application 
likely  to  interfere  with  his  invention, 
must,  within  seven  days  from  the  receipt 
of  the  notice,  state  in  answer  his  inten- 
tion of  opposing  such  patent. 

The  attorney  or  solicitor  general  then 
summons  the  applicants  to  appear  sepa- 
rately before  him ;  and  if  he  should  be 
of  opinion  that  the  two  patents  will  inter- 
fere with  each  other,  or  are  virtually  the 
same,  the  usual  course  is  not  to  grant  any 
patent  except  to  the  two  claimants  con- 
jointly, though  if  prioriij  of  invention 
can  be  proved  by  either,  he  who  is  prior 
is  entitled  to  the  patent. 

If  the  invention  is  of  such  a  nature 
that  it  can  at  once  be  produced  or  put 
into  operation,  no  caveat  is  needed ;  and 
indeed  a  caveat  may  be  the  means  of  ex- 
citing the  very  attention  and  opposition 
which  it  is  intended  to  prevent.  Where 
some  experiments  or  operations  which 
require  assistance  must  be  performed  be- 
fore a  definite  title  can  be  given  to  the 
invention,  as  must  be  done  in  the  de- 
claration and  petition,  it  is  much  better 
to  avoid  the  caveat ;  and  by  gettmg  the 
different  parts  of  the  machinery  or  ope- 
rations performed  by  ditlerent  persons,  if 
possible,  keep  the  invention  a  secret  until 
the  patent  is  secured. 

The  next  step  is  to  draw  up  a  petition 
to  the  crown,  before  doing  which  how- 
ever the  title  of  the  patent  must  be  settled. 
To  those  who  have  not  considered  the 
subject  this  may  not  seem  a  very  difficult 
matter,  but  in  fact  it  requires  the  greatest 
care ;  for  the  least  discrepancy  between 
the  title  and  the  description  contained  in 
the  specification  will  endanger  the  patent 
(See  the  evidence  of  Mr,  Farey  and  others 
before  a  committee  of  the  House  of  Com- 
mons upon  this  subject,  1829.) 

The  title  should  set  forth  the  subject 
of  the  patent  in  such  terms  that  any  one 
may  see  if  a  patent  has  been  taken  out  or 
applied  for  in  the  case  of  any  similar  in- 
vention. 

The  titles  of  patents  collectively  should 
I  form  an  index  of  the  inventions  thus  pro 
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tected.  It  is  a  common  practice  however 
to  make  the  title  as  obscure  as  it  can  be 
made  without  endangering  the  patent,  in 
order  that  the  real  object  of  it  may  be 
kept  secret.  But  this  is  a  matter  of  great 
difficulty,  and  has  often  justly  vitiated  a 
patent.  The  law  requires  all  patented 
inventions  to  be  open  to  public  inspection, 
and  the  enterer  of  a  caveat  may  be 
cheated  by  a  title,  for  although  the  sub- 
jects may  be  the  same,  a  title  may  ex- 
press the  invention  so  faintly,  or  indeed 
so  falsely,  that  the  similarity  of  two  in- 
ventions may  escape  the  notice  of  the 
attorney-general,  and  injustice  may  be 
done  by  granting  a  patent  to  one  party 
while  priority  of  invention  belongs  to 
another.  By  the  5  «&  6  VVm.  IV.  c.  83,  a 
patentee  is  allowed  to  enter  a  disclaimer 
of  any  part  of  the  title  or  specification, 
with  the  consent  of  the  attorney-general 
or  solicitor-general,  who  may  order  such 
disclaimant  to  publish  his  disclaimer. 
This  act  supplies  a  remedy  for  unin- 
tentional errors,  but  is  ineffectual  where 
the  title  is  purposely  made  obscure.  Be- 
sides this,  the  disclaimer  does  not  operate 
retrospectively,  so  that  if  an  action  be 
commenced  before  the  entry  of  the  dis- 
claimer, the  title  and  specification  must 
be  adduced  on  the  trial  as  they  originally 
stood.  A  caveat  may  be  entered  against 
the  granting  of  such  disclaimer. 

The  following  cases  contain  instances 
of  patents  being  lost  through  defective 
titles:— King  v.  Metcalfe  (2  Starkie, 
N.  P.  C,  249) ;  Cochrane  v.  Smethurst 
(K.  B.,  1  Starkie,  205).  In  the  case  of 
l31oxamu.  Elsee  (6  Barn,  and  Cress.,  169 
and  178),  the  title  of  a  patent  which  came 
in  question  was  "  A  Machine  for  making 
Paper  in  Single  Sheets,  withoaxt  seam  or 
joining,  from  1  to  12  feet  and  upwards 
in  width,  and  from  1  to  45  feet  and  up- 
wards in  length."  The  specification 
however  described  a  machine  only  capa- 
ble of  producing  paper  of  one  width  or 
to  a  certain  width.  Now  if  an  inventor 
who  thought  of  taking  a  patent  for  a 
machine  to  make  paper  of  a  greater 
width  than  12  feet  had  looked  at  the  title 
only  of  this  patent,  he  would  have  sup- 
posed that  such  a  patent  already  existed  ; 
but  if  he  had  inspected  the  specification, 
he  would  have  found  that  it  did  not  bear 


out  the  title,  as  the  machine  therein  de- 
scribed was  not  capable  of  making  paper 
of  a  width  greater  than  12  feet.  The 
patent  then  was  invalid,  as  the  title  com- 
prised more  than  the  specification.  This 
is  the  most  common  error  that  patentees 
fall  into.  Jessop's  case,  cited  during  the 
trial  of  Boultou  and  Watt  against  Bull, 
m  1795,  by  Mr.  Justice  Buller,  is  another 
instance.  A  patent  was  taken  out  for  a 
"  New  Watch,"  whereas  the  specification 
only  described  a  particular  movement  in 
a  watch,  which  was  the  real  invention, 
and  the  patent  was  therefore  void. 

An  honest  and  valid  title  may  be  stated, 
in  a  few  words,  to  be,  a  description  of  the 
precise  object  of  the  invention  in  the  most 
simple  language. 

The  title  being  settled,  the  petition 
must  be  drawn  in  the  following  form : — 

"  The  humble  petition  of  A.  B.,  of 

,  in  the  county  of  , 

«  Showeth, 

"  That  your  petitioner  hath  invented 
(here  insert  the  title  which  you  intend 
the  patent  to  bear),  that  he  is  the  first  and 
true  inventor  thereof,  and  that  it  has  not 
been  practised  by  any  other  person  or 
persons  whomsoever,  to  his  knowledge 
and  belief, 

"  Your  petitioner  therefore  most  humbly 
prays  that  your  Majesty  will  be  graciously 
pleased  to  grant  unto  him,  his  executors, 
administrators,  and  assigns,  your  royal 
letters  patent  under  the  great  seal  of 
Great  Britain  for  the  sole  use,  benefit, 
and  advantage  of  his  said  invention  with- 
in England  and  Wales  and  the  town  of 
Berwick-upon-Tweed,  and  also  in  all 
your  Majesty's  colonies  and  plantations 
abroad,  for  the  term  of  14  years,  pursuant 
to  the  statute  in  that  case  made  and  pro- 
vided." 

The  passage  in  Italics  must  be  omitted 
if  the  inventor  does  not  intend  to  obtain 
a  patent  for  the  colonies.  This  petition, 
with  a  declaration  annexed,  must  be  left 
at  the  office  of  her  Majesty's  secretary  of 
state  for  the  hame  department.  The 
declaration  is  in  lieu  of  the  affidavit 
which  was  required  until  the  passing  of 
the  Act  5  &  6  Wm.  IV.  c.  62. 

A  few  days  after  the  delivery  of  the 
petition,  the  answer  may  be  received  ; 
which  contains  a  reference  to  the  attoru<7 
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or  solicitor  general  to  report  if  the  inven- 
tion is  deserving  of  letters-patent.  If 
such  report  be  favourable,  it  must  be 
taken  and  left  at  the  Home-office  for  the 
queen's  warrant,  which  is  addressed  to 
the  attorney  or  solicitor  general,  and 
directs  the  bill  to  be  prepared.  The  bill 
is  in  effect  the  draft  of  the  patent,  and 
contains  the  grant  with  reference  to  the 
clauses  and  provisos  in  the  letters  patent. 
It  is  signed  by  the  secretary  of  state  for 
the  home  department,  and  by  the  attorney 
or  solicitor  general.  If  at  this  stage  of 
the  proceeding  any  person  should  wish 
to  oppose  the  patent,  a  caveat  may  be 
entered  in  the  manner  already  described, 
but  the  enterer  is  required  to  deposit  30/. 
at  the  office  of  the  attorney  or  solicitor 
general  to  cover  the  patentee's  expenses 
It*  he  should  succeed  in  establishing  his 
right  to  patent.  The  bill,  when  prepared, 
must  be  left  at  the  office  of  the  secretary 
of  state  for  the  home  department  for  the 
queen's  sign  manual.  It  must  then  be 
passed  at  the  signet-office,  where  letters 
of  warrant  to  the  lord  keeper  of  the  privy 
seal  will  be  made  out  by  one  of  the  clerks 
of  the  signet ;  and  lastly,  the  clerk  of  the 
privy  seal  will  make  out  other  letters  of 
warrant  to  the  lord  chancellor,  in  whose 
office  the  patent  will  be  prepared,  sealed 
with  the  great  seal,  and  delivered  to  the 
patentee.  Considering  the  number  of 
offices  through  which  a  patent  passes,  it 
might  be  supposed  that  the  inquiry  into 
the  validity  of  the  claim  is  very  rigid, 
and  that,  when  once  the  patent  is  sealed, 
it  is  safe  from  opposition.  But  in  reality 
the  law  officers  through  whose  offices  it 
is  carried  exercise  no  opinion  upon  the 
validity  of  the  patentee's  claim ;  the 
whole  responsibility  rests  upon  himself, 
as  will  be  seen  by  perusing  the  following 
abstract  of  the  form  of  letters  patent : — 

The  first  part  of  the  patent  recites  the 
petition  and  declaration,  and  sets  forth 
the  title  which  has  been  given  to  the  in- 
vention by  the  inventor. 

The  2nd  relates  to  the  granting  the  sole 
use  of  the  invention  to  the  inventor  for 
the  space  of  fourteen  years,  whereby  all 
all  other  persons  are  restrained  from  using 
the  invention  without  a  licence  in  writing 
first  had  and  obtained  from  the  patentee, 
mid  uersons  are  restricted  from  counter- 


feiting or  imitating  the  invention,  or 
making  any  addition  thereunto  or  sub- 
traction therefrom,  with  intent  to  make 
themselves  appear  the  inventors  thereof. 
This  clause  also  directs  all  justices  of  the 
peace  and  other  officers  not  to  interfere 
with  the  inventor  in  the  performance  of 
his  invention. 

The  3rd  part  declares  that  the  patent 
shall  be  void,  if  contrary  to  law  or  pre- 
judicial and  inconvenient  to  the  public  in 
general,  or  not  the  invention  of  the 
patentee,  or  not  first  introduced  by  him 
into  this  country. 

The  4th  declares  that  letters  patent 
shall  not  give  privilege  to  the  patentee  to 
use  an  invention  for  which  patent  has 
been  obtained  by  another. 

The  5th  relates  to  the  manner  in 
which  letters  patent  become  void,  if 
divided  into  more  than  a  certain  number 
of  shares.  The  number  of  such  shares 
used  to  be  five,  but  all  patents  sealed 
since  May,  1 832,  allow  the  interest  to  be 
divided  between  twelve  persons  or  their 
representatives.  This  part  also  relates 
to  the  granting  of  licences. 

The  6th  contains  a  proviso  that  a  full 
and  accurate  description  or  specification 
shall  be  enrolled  by  the  patentee  in  a 
specified  time. 

The  7th  directs  the  patent  to  be  con- 
strued in  the  most  favourable  manner  for 
the  inventor,  and  provides  against  inad- 
vertency on  the  part  of  the  clerk  of  the 
crown  in  enrolling  the  privy  seal  bill. 

Letters  patent  then  only  grant  the  sole 
use  of  an  invention  for  a  certain  time, 
provided  that  the  statement  in  the  decla- 
ration be  true,  that  the  title  give  a  dis- 
tinct idea  of  the  invention,  and  that  the 
specification  be  enrolled  within  a  certain 
time  mentioned  in  the  patent,  generally 
two  months  for  England,  four  for  Eng- 
land and  Scotland,  and  six  for  the  three 
countries  together.  This  time  depends 
on  the  attorney  or  solicitor  general,  a 
longer  or  shorter  period  being  granted 
according  to  the  extent  or  difficulty  of  thi 
invention  ;  in  some  instances  two  years 
have  been  allowed  for  specifying. 

The  object  of  the  specification  is  two- 
fold :- 

First,  it  must  show  exactly  in  what  the 
invention  consists  for  which  a  patent  has 
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been  granted,  and  it  must  give  a  detailed 
account  of  the  manner  of  etiecting  the  ob- 
ject set  forth  in  the  title.  It  must  describe 
exactly  what  is  new  and  what  is  old,  and 
must  claim  exclusive  right  to  the  former : 
the  introduction  of  any  part  that  is  old, 
or  the  omission  of  any  part  that  is  new, 
equally  vitiates  the  patent. 

In  the  second  place,  a  patent  is  granted 
for  a  certain  number  of  years  on  the  con- 
dition that  such  full  and  accurate  inform- 
ation shall  be  given  in  the  specification  as 
will  enable  any  workman  or  other  quali- 
fied person  to  make  or  produce  the  object 
of  the  patent  at  the  expiration  of  that 
term  without  any  further  instructions. 
A  specification  is  bad  if  it  does  not 
describe  the  means  of  doing  all  that  the 
title  sets  forth:  it  is  equally  bad  if  it 
describes  the  means  of  effecting  some 
object  not  stated  in  the  title:  it  is  in- 
complete if  it  mentions  the  use  of  one 
substance  or  process  only,  and  it  can  be 
proved  that  the  inventor  made  use  of 
another,  or  that  another  known  substance 
or  process  will  answer  the  purpose  as  well ; 
and  it  is  false  if  more  than  one  substance 
or  process  is  described  as  producing  a 
certain  effect,  and  it  is  found  that  any  one 
of  them  is  unfit  to  the  purpose.  Patentees 
frequently  render  their  patents  invalid  by 
claiming  too  much;  thus,  after  describ- 
ing one  substance  or  process  which  will 
answer  a  certain  purpose,  they  often  con- 
clude by  some  such  expression  as  "  or  any 
other  fit  and  proper  means."  The  follow- 
ing is  an  instance  in  which  a  patent  was 
set  aside  by  such  an  expression.  In  spe- 
cifying a  machine  for  drying  paper  by 
passing  it  against  heated  rollers  by  means 
of  an  endless  febric,  the  inventor,  after 
describing  one  sort  of  fabric,  the  only  one 
in  fact  which  he  used,  went  on  to  say  that 
any  other  fit  and  proper  material  might 
be  used.  Now  if  he  used  any  other  means 
of  effecting  his  object,  such  means  should 
have  been  distinctly  described.  This 
alone  rendered  his  specification  incom- 
plete ;  but,  besides  this,  it  was  proved  that 
no  other  fabric  would  answer  the  pur- 
pose, or  rather,  that  no  other  was  known, 
and  the  patent  was  annulled  accordingly. 
The  cases  which  have  been  already  men- 
tioned as  instances  of  bad  titles  will,  by 
supposing  the  tit]«»  to  be  good,  be  con- 


verted into  instances  of  bad  specifications, 
as  the  invalidity  arises  from  the  title  and 
specification  not  agreeing  with  each  other. 

The  patentee  may  describe  his  inven- 
tion just  as  he  pleases,  and  he  may  illus- 
trate such  description  by  drawings  or  not ; 
but  he  should  be  careful  to  use  words 
in  their  most  common  acceptation,  or  if 
some  technical  use  should  have  perverted 
their  meaning,  he  should  make  it  appear 
distinctly  that  he  intends  them  to  be 
taken  in  such  perverted  sense.  Subjoined 
is  the  form  of  the  other  part  of  the  speci- 
fication : — 

"  To  all  to  whom  these  presents  shall 
come  greeting,  I  the  said  (patentee's  name 
and  residence)  send  greeting.  Whereas 
her  most  excellent  Majesty  Queen  Vic- 
toria, by  her  letters  patent  under  the 
great  seal  of  Great  Britain,  bearing  date 
at  Westminster,  the  day  of  , 

in  the  year  of  her  reign,  did  give  and 
grant  unto  me,  the  said  A.  B.,  my  execu- 
tors, administrators,  and  assigns,  her  spe- 
cial licence,  full  power,  sole  privilege, 
and  authority,  that  I  the  said  A.  B.,  my 
executors,  administrators,  and  assigns,  and 
such  others  as  I  the  said  A.  B.,  my  exe- 
cutors, administrators,  and  assigns,  should 
at  any  time  agree  with,  and  no  others, 
from  time  to  time,  and  at  all  times  here- 
after during  the  term  of  years  therein 
mentioned,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  within 
England,  Wales,  and  the  town  of  Berwick 
upon  Tweed,  and  also  in  all  her  said  Ma- 
jesty's colonies  and  plantations  abroad  (if 
such  be  the  case),  my  invention  of  (here 
insert  the  title  set  forth  in  the  letters 
patent  verbatim) ;  in  such  letters  patent 
there  is  contained  a  proviso  that  I  the 
said  A.  B,  shall  cause  a  particular  descrip- 
tion of  the  nature  of  my  said  invention, 
and  in  what  manner  the  same  is  to  be 
performed,  by  an  instrument  in  writing 
under  my  hand  and  seal,  to  be  enrolled 
in  her  said  Majesty's  High  Court  of  Chan- 
cery witliin  calendar  months  next, 
immediately  after  the  date  of  the  said  in 
part  recited  letters  patent,  reference  being 
thereunto  had  may  more  fully  and  at 
large  appear.  Now  know  ye,  that  in 
compliance  with  the  said  proviso,  I  the 
said  A.  B.  do  hereby  declare  the  nature 
of  my  invention  and  the  manner  in  which 
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the  same  is  to  be  performed  are  particu- 
larly described  and  ascertained  in  and  by 
the  following  description  thereof,  refer- 
ence being  had  to  the  drawings  hereunto 
annexed,  and  the  figures  and  letters 
marked  thereon,  that  is  to  say,  my  inven- 
tion consists  (here  insert  the  description 
of  the  invention).  In  witness  whereof 
I  the  said  A.  B-  have  hereunto  set  my 
hand  and  seal  this  day  of  ,  1846. 
(Name  and  seal.) 
"  Taken  and  acknowledged 

by   A.  B.   party    hereto 

the        day  of        ,1846, 

at        , 

"  Before  me, 

**  A  master  (or  master  extra- 
ordinary) in  Chancery." 

The  specification  being  completed,  it 
only  remains  to  enrol  it  before  12  o'clock 
oil  the  day  of  the  expiration  of  the  time 
allowed  in  the  letters  patent.  All  speci- 
fications are  open  to  public  inspection 
upon  payment  of  a  small  fee,  and  books 
are  kept  at  the  Patent  Office,  Serle  Street, 
Lincoln's  Inn,  which  contain  a  list  of  all 
{)atents  in  force.  These  books  may  be 
ii:spected,  by  permission  of  the  clerk, 
M'ithout  any  charge. 

Extension  of  Term  of  Letters  Patent. — 
If  a  patentee'  finds  that  the  time  allowed 
him  by  the  patent  is  not  sufficient  to  re- 
munerate him  for  the  trouble  and  expense 
of  his  invention  and  patent,  he  may  apply 
for  an  extension  of  the  term.  This  used 
to  require  a  petition  to  parliament,  but  by 
the  5  &  6  Wm.  IV.  c.  83,  the  patentee, 
after  advertising  his  intention  to  apply 
for  an  extension  of  his  patent  in  the 
manner  required  by  the  act,  may  petition 
the  king  in  council.  Any  person  wishing 
to  oppose  the  extension  must  enter  a 
caveat  at  the  Privy  Council  Office,  and 
the  petitioner  and  enterer  of  the  caveat 
or  caveats  are  heard  by  their  counsel 
before  the  Judicial  Committee,  which  re- 
ports to  the  king ;  and  the  king  is  autho- 
rised, if  he  shall  think  fit,  to  grant  new 
letters  patent  for  the  same  invention  for 
a  term  not  exceeding  seven  years  after 
the  expiration  of  the  first  term.  The 
application  must  be  made  so  as  to  allow 
time  for  the  grant  before  the  conclusion 
of  the  ongiual  terra,  according  to  5  &  6 


Wm.  IV.  c.  83 ;  but  this  condition  ig 
somewhat  modified  by  2  &  3  Vict,  c.  67. 
By  the  7  &  8  Vict,  c,  69,  §  2,  a  patentee 
may  obtain  an  extension  of  the  term  for 
any  time  not  exceeding  fourteen  years, 
"  subject  to  the  same  rules  as  the  extension 
for  a  term  not  exceeding  seven  years  is 
now  granted  under  the  powers  of  the  said 
act  of  the  sixth  year  of  the  reign  of  his 
late  majesty"  (5  &  6  Wm.  IV.  c.  83> 
This  act  contains  also  other  enactments 
applicable  to  the  extension  of  time  where 
patentees  have  wholly  or  in  part  assigned 
their  right, 

Scotch  and  Irish  patents  are  obtained 
by  process  similar  to  that  described  for 
England;  the  applications  however  are 
made  to  the  respective  law  officers  of  each 
country. 

The  complicated  nature  of  the  pro- 
ceedings in  obtaining  a  patent  has  led  to 
the  establishment  of  a  class  of  persons 
who  make  it  their  business  to  obtain 
patents  for  inventors ;  and  in  case  of  an 
intricate  invention,  it  is  far  better  for  an 
inventor  to  employ  one  of  these  "  patent 
agents  "  than  to  run  the  risk  of  the  errors 
and  loss  of  time  which  may  be  occasioned 
by  his  inexperience.  The  fee  charged 
by  the  clerks  of  the  Patent  Office,  who 
act  also  as  agents,  is  ten  guineas,  ex- 
clusive of  the  drawings  and  descriptions, 
which  of  course  vary  according  to  the 
difficulties  of  the  subject;  a  small  sum 
comparatively,  when  the  loss  of  time  and 
risk  of  a  faulty  title  or  specification  are 
taken  into  consideration. 

The  time  necessary  for  obtaining  a 
patent  is  seldom  less  than  two  months, 
and  frequently  much  longer.  This  is 
justly  considered  a  great  grievance,  as 
the  inventor  is  not  secure  until  the  great 
seal  is  attached,  and  no  reason  can  be 
assigned  for  this  delay,  except  that  the 
patent  passes  unnecessarily  through  a 
great  number  of  offices.  The  expense 
also  is  very  heavy,  and  may  be  stated  on 
an  average  at  120/,  for  England,  with  5/. 
additional  for  the  colonies,  lOOZ.  for  Scot- 
land, and  125Z,  for  Ireland. 

It  is  evident  that  there  are  many  in- 
ventions which  will  not  bear  this  outlay 
of  capital,  and  the  consequence  is  that  the 
number  of  patents  is  much  smaller  than 
it  would  be  if  the  charges  were  less ;  anil 
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the  public  lose  by  this.  The  inventor, 
if  he  procure  a  patent,  will  take  care  that 
although  he  may  be  the  party  inconve- 
nienced at  first  by  the  outlay,  the  public 
shall  pay  for  it  eventually ;  but  if  he  do 
not  take  out  a  patent,  he  will  do  all  in  his 
power  to  keep  his  invention  secret  for  a 
longer  time  than  the  patent  would  have 
allowed.  This  circumstance  has  given 
rise  to  much  of  that  jealousy  which  is  so 
apparent  among  manufacturers ;  it  has 
materially  retarded  the  study  of  the  arts, 
which  are  now  fenced  round  with  secrets 
and  difficulties,  and  has  been  mainly 
instrumental  in  causing  the  great  want 
which  confessedly  exists,  of  men  con- 
versant at  once  with  the  theory  and  the 
practice  of  mechanical  operations. 

The  truth  of  these  observations  will  be 
admitted  by  all  who  have  been  in  any 
way  connected  with  manufactures;  but 
if  any  evidence  be  wanting  to  convince 
those  who  are  not,  the  small  number  of 
patents  taken  out  in  England  is  quite 
conclusive.  In  1837  the  number  of  En- 
glish patents  was  254,  and  that  of  Scotch 
132  ;  the  numbers  in  France  and  Prussia 
were  much  larger.  Much  has  been  said 
against  the  present  law  of  patent,  which 
in  our  opinion  is  unfounded  in  truth. 
There  are  difficulties  connected  with  the 
title  and  specification  which  cannot  per- 
haps be  smoothed  by  any  legislative  en- 
actments ;  but  the  obstacles  which  the  law 
has  placed  in  the  way  of  inventors  can  be 
easily  removed.  There  is  nothing  to  pre- 
vent patents  being  granted  in  a  quarter 
of  the  present  time,  and  at  a  tenth  part  of 
the  present  expense.  When  this  is  done, 
the  number  of  patents  will  rapidly  in- 
crease ;  talent,  which  is  inert  for  want  of 
motive,  will  be  called  into  action,  and  the 
workshop  will  no  longer  be  closed  against 
the  philosophic  inquirer. 

PATENT    LETTERS.       [Letters 
Patent.] 
PATERNITY.    [Bastard.] 
PATRIARCH.     [Bishop,  p.  377.1 
PATRICIANS  AND  PLEBEIANS. 
[Nobility;  Agrarian  Laws.] 

PATTERNS.     [Copyright,  p.  645.] 
PATRON.    [Advowson;  Benefict:: 
Parish;  Client.] 

PAUPERISM.  [Poor  Laws  and 
PAUPEr.isM ;  Settlemknt.j 


PAWN.     [Pledge.] 

PAWNBROKERS.  All  persons  who 
receive  goods  by  way  of  pawn  or  pledge 
for  the  repayment  of  money  lent  thereon 
at  a  higher  rate  of  interest  than  five  per 
cent,  per  annum,  are  pawnbrokers.  In 
pawning,  the  goods  of  the  borrower  are 
delivered  to  the  lender  as  a  security. 
[Pledge.] 

The  business  of  lending  money  on 
pledges  is  in  many  countries  carried  on 
under  the  immediate  control  of  the  go- 
vernment as  a  branch  of  the  public  ad- 
ministration ;  and  where  only  private 
individuals  engage  in  it,  as  in  this  coun- 
try, it  is  placed  under  regulations.  Thuii 
in  China,  where  pawnbrokers  are  very 
numerous,  Mr.  Davis  says  ('  Chinese,' 
vol.  ii.  p.  438)  they  are  under  strict  re- 
gulations. 

The  12  Anne,  stat.  2,  c.  16,  fixed  the 
legal  rate  of  interest  at  5  per  cent,  per 
annum;  but  the  interest  which  pawn- 
brokers are  allowed  to  charge  is  regu 
lated  by  a  special  statute,  the  39  &  40 
Geo.  in.  c.  99,  passed  28th  of  July,  1800. 
This  act  fixes  the  rates  of  interest  allowed 
on  goods  or  chattels  placed  in  the  hands 
of  pawnbrokers  according  to  the  follow- 
ing scale: — 

For  every  pledge  upon  which  there 
shall  have  been  lent  any  sum  not  exceed- 
ing 2s.  6c?.,  the  sum  of  ^d.,  for  any  time 
during  which  the  said  pledge  shall  re- 
main in  pawn  not  exceeding  one  calendar 
month,  and  the  same  for  every  calendar 
month  afterwards,  including  the  current 
month  in  which  such  pledge  shall  be 
redeemed,  although  such  mouth  shall  not 
be  expired.  If  there  shall  have  been  lent 
the  sum  of  5s.,  one  penny ;  7s,  6d.,  one 
penny  halfpenny ;  10s.,  two- pence;  12s.  Qd., 
two-pence  halfpenny;  1 5s.,  three-pence  ; 
1 7s.  6d.,  three-pence  halfpenny ;  20s.,  four- 
pence  ;  and  so  on  progressively  and  in 
proportion  for  any  sum  not  exceeding 
40s. ;  but  if  exceeding  40s.  and  not  ex- 
ceeding 42s.,  eight-pence ;  if  exceeding 
42s.  and  not  exceeding  10?.,  after  the  rate 
of  three-pence  for  every  20s.,  by  the  ca- 
lendar month,  including  the  current 
month,  and  so  on  in  proportion  for  any 
fractional  sum.  Persons  may  redeem 
goods  within  seven  days  after  the  ex- 
piration of  the  first  calendar  mmith  with* 
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out  paying  interest  for  the  extra  seven 
days  ;  or  within  fourteen  days  on  paying 
for  one  month  and  a  half;  after  which 
time  interest  is  charged  for  two  calendar 
months. 

Pawnbrokers  are  required  by  the  act 
to  keep  books  in  which  all  goods  taken  in 
pledge  must  be  entered  and  described,  the 
sum  advanced  upon  them,  and  the  name 
and  abode  of  the  pledger,  and  whether 
he  is  a  housekeeper  or  a  lodger.  They 
make  out  at  the  time  two  memoranda  of 
these  particulars,  one  of  which  is  given 
to  the  pledger.  This  duplicate  is  given 
gratis  in  all  cases  where  the  sum  ad- 
vanced is  under  5s. ;  when  it  is  5s.  and 
under  10s.,  one  halfpenny  is  charged; 
10s.  and  under  20s.,  one  penny ;  1/.  and 
under  5/.,  two-pence;  5l.  and  upwards, 
four-pence.  Articles  pledged  for  sums 
above  5s.  must  be  entered  in  the  pawn- 
broker's books  within  four  hours ;  and 
those  on  which  10s.  or  upwards  have  been 
advanced  must  be  entered  in  a  separate 
book  and  numbered,  the  first  entry  in 
each  month  commencing  No.  1.  The 
number  and  description  of  the  pledge  in 
the  books  and  on  the  duplicate  correspond 
with  each  other.  Articles  cannot  be  taken 
out  of  pawn  without  the  production  of  the 
duplicate,  the  holder  of  which  is  assumed 
to  be  the  owner ;  and  accordingly  dupli- 
cates are  often  sold  by  the  pledger  when 
he  wants  money,  and  they  are  transferred 
from  one  to  another  like  any  other  sale- 
able article.  If  a  duplicate  should  be 
lost  or  stolen,  the  pawnbroker  is  required 
to  give  a  copy  of  it  to  the  person  who 
represents  himself  as  the  owner  of  the 
articles  pledged,  with  a  blank  form  of 
affidavit,  which  must  be  filled  up  with  a 
statement  of  the  circumstances  under 
which  the  original  duplicate  was  lost,  to 
the  truth  of  which  deposition  an  oath 
must  be  made  before  a  magistrate.  For 
this  second  duplicate  the  pawnbroker  is 
entitled  to  demand  one  halfpenny,  if  the 
sum  advanced  does  not  exceed  5s. ;  from 
5s.  to  10s.,  one  penny;  and  afterwards  in 
the  same  proportion  as  for  the  original 
duplicate. 

The  penalty  against  unlawfully  pawn- 
ing goods  the  property  of  others  is  be- 
tween 20«.  and  5Z.,  besides  the  full  value 
of  tlie  goods  pledged  ;  and  in  default  of 


payment,  the  ofiending  party  may  be  con> 
mitted  for  three  months'  imprisonment 
and  hard  labour.  Persons  forging  or 
counterfeiting  duplicates,  or  not  being 
able  to  give  a  good  account  of  themselves 
on  offering  to  pawn  goods,  are  liable  to 
imprisonment  for  any  period  not  exceed- 
ing three  months.  Pawnbrokers  or  other 
persons  buying  or  taking  in  pledge  un- 
finished goods,  linen,  or  apparel  intrusted 
to  others  to  wash  or  mend,  are  to  forfeit 
double  the  sum  advanced  and  to  restore 
the  goods.  The  act  empowers  police  offi- 
cers to  search  pawnbrokers'  houses  or 
warehouses  when  suspected  to  contain 
unfinished  goods  unlawfully  pledged,  and 
goods  unlawfully  pawned  must  be  restored 
to  the  owner  by  the  pawnbroker. 

All  pawned  goods  are  deemed  forfeited 
at  the  end  of  one  year.  If  redeemed,  the 
pawnbroker  must  endorse  on  his  dupli- 
cate the  charge  for  interest,  and  keep  it 
in  his  possession  for  one  year.  Articles 
on  which  sums  have  been  advanced  of 
10s.  and  not  exceeding  10/.,  if  not  re- 
deemed, must  be  sold  by  auction,  after 
being  exposed  to  public  view  and  at  least 
two  days'  notice  having  been  given  of  the 
sale.  The  catalogue  of  sale  must  contain 
the  name  and  abode  of  the  pawnbroker, 
the  month  in  which  the  goods  were  re- 
ceived, and  their  number  as  entered  in 
the  books  and  on  the  duplicate.  Pictures, 
prints,  books,  bronzes,  statues,  busts,  carv- 
ings in  ivory  and  marble,  cameos,  intaglios, 
musical,  mathematical,  and  philosophical 
instruments,  and  china,  must  be  sold  se- 
parate from  other  goods,  on  the  first  Mon- 
day in  January,  April,  July,  and  October 
in  every  year.  On  notice  not  to  sell  given 
in  writing,  or  in  the  presence  of  one  wit- 
ness, from  persons  having  goods  in  pledge, 
three  months  further  are  allowed  beyond 
the  year  for  redemption.  An  account  of 
sales  of  pledges  above  10s.  must  be  en- 
tered in  a  book  kept  by  the  pawnbroker, 
and  if  articles  are  sold  for  more  than  the 
sum  for  which  they  were  pledged,  with 
interest  thereon,  the  owner  is  entitled  to 
the  overplus,  if  demanded  within  three 
years  after  the  sale.  Pawnbrokers'  sale- 
books  are  open  to  inspection  on  payment 
of  a  fee  of  one  penny.  The  penalty  on 
pawnbrokers  selling  goods  before  the 
proper  time,  or  injuring  or  losing  them. 
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and  not  making  compensation  to  the 
owner,  according  to  the  award  of  a  ma- 
gistrate, is  10/.  They  are  required  to 
produce  their  books  on  the  order  of  a 
magistrate  in  any  dispute  concerning 
pledges,  and  are  not  to  purchase  goods 
which  are  in  their  custody.  The  act  ex- 
tends to  the  executors  of  pawnbrokers. 

The  Pawnbrokers'  Act  prohibits  pledges 
being  taken  from  persons  intoxicated  or 
under  twelve  years  of  age ;  and  by  the  Me- 
tropolitan Police  Act  (2  &  3  Vict.  c.  47),  a 
fine  of  5l.  is  inflicted  upon  pawnbrokers 
taking  pledges  from  persons  under  the  age 
of  sixteen.  Pawnbrokers  are  prohibited 
from  buying  goods  between  the  hours  of 
8  A.M.  and  7  p.m.  ;  or  receiving  pledges 
from  Michaelmas-day  to  Lady-day  before 
8  A.M.  or  after  7  p-m.  ;  or  for  the  other 
jjart  of  the  year,  before  7  a.m.  or  after 
8  P.M.,  excepting  on  Saturdays  and  the 
evenings  preceding  Good  Friday  and 
Christmas-day,  when  the  hour  for  closing 
is  extended  to  1 1  p.m.  They  are  required 
to  place  a  table  of  profits  and  charges 
in  a  conspicuous  part  of  their  places  of 
business. 

Pawnbrokers  are  required  to  take  out 
an  annual  licence  from  the  Stamp  Office  ; 
and,  to  enable  them  to  take  in  pledge 
articles  of  gold  and  silver,  a  second  li- 
cence is  necessary,  which  costs  5/.  15s. 
Those  who  carry  on  business  within  the 
limits  of  the  old  twopenny-post  pay  1 .5Z. 
a  year  for  their  licence,  and  in  other  parts 
of  Great  Britain  7/.  10s.  The  licence 
expires  on  the  31st  of  July,  and  a  penalty 
of  50Z.  is  incurred  if  it  is  not  renewed 
ten  days  before.  No  licence  is  required 
in  Ireland,  but  those  who  carry  on  the 
business  of  a  pawnbroker  must  be  regis- 
tered. 

In  1833  the  number  of  pawnbrokers 
in  the  metropolitan  district  was  368 ; 
386  in  1838;  and  383  in  1842;  in  the 
rest  of  England  and  Wales  the  number 
was  1083  in  1833;  1194  in  1838;  and 
1304  in  1842;  in  Scotland  the  number 
was  52  in  1833;  88  in  1838;  and  1.33  in 
1842:  making  a  total  of  1820  establish- 
ments in  1842,  which  paid  16,522/.  for 
their  licences,  besides  the  licence  which 
many  of  them  take  out  as  dealers  in  gold 
and  silver.  The  increase  in  England  is 
to  a  considerable  extent  chiefly  in  places 


where  the  business  of  a  pawnbroker  has 
not  hitherto  been  carried  on  ;  and  in  Scot- 
land, according  to  the  '  New  Statistical 
Account,'  the  extent  of  this  change  is  re- 
markable. The  busmess  of  a  pawnbroker 
was  not  known  in  Glasgow  until  August, 
1806,  when  an  itinerant  English  pawn- 
broker commenced  business  in  a  single 
room,  but  decamped  at  the  end  of  six 
months ;  and  his  place  was  not  supplied 
until  June,  1813,  when  the  first  regular 
office  was  established  in  the  west  of  Scot- 
land for  receiving  goods  in  pawn.  Other 
individuals  soon  entered  into  the  business ; 
and  the  practice  of  pawning  became  so 
common  that,  in  1820,  in  a  season  of  dis- 
tress, 2043  heads  of  families  pawned  7380 
articles,  on  which  they  raised  739/.  5s.  6d. 
The  capital  invested  in  this  business  in 
1840  was  about  26,000/.  Nine-tenths  of 
the  articles  pledged  are  redeemed  within 
the  legal  period.  (Dr.  Cleland's  *  Former 
and  Present  State  of  Glasgow.'  1840.) 
There  are  no  means  of  ascertaining  the 
exact  number  of  pawnbrokers'  establish- 
ments in  the  large  towns  of  England.  A 
return  of  the  amount  and  nature  of  the 
dealings  of  pawnbrokers  would  supply 
much  valuable  evidence  of  the  condition 
and  habits  of  the  people.  The  only  return 
of  the  kind  which  we  have  seen  was  sup- 
plied by  a  large  pawnbroking  establish- 
ment at  Glasgow  to  Dr.  Cleland,  who  read 
it  at  the  meeting  of  the  British  Associa- 
tion for  the  Advancement  of  Science  in 
1836.  The  list  comprised  the  following 
articles : — 539  men's  coats,  355  vests, 
288  pairs  of  trowsers,  84  pairs  of  stock- 
ings, 1980  women's  gowns,  540  petticoats, 
132  wrappers,  123  duflSes,  90  pelisses, 
240  silk  handkerchiefs,  294  shirts  and 
shifts,  60  hats,  84  bed-ticks,  108  pillows, 
262  pairs  of  blankets,  300  pairs  of  sheets, 
162  bed-covers,  36  table-cloths,  48  um- 
brellas, 102  Bibles,  204  watches,  216 
rings,  and  48  Waterloo  medals.  It  was 
not  stated  during  what  period  these 
articles  were  received.  There  were  at 
that  time  in  Glasgow  above  thirty  pawn- 
brokers. In  the  manufacturing  districts 
during  the  prevalence  of  "  strikes,"  or  in 
seasons  of  commercial  embarrassment, 
many  hundreds  of  families  pawn  the 
greater  part  of  their  wearing-apparel 
and  household  furniture.    (Paper  read 
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in  1837  by  Mr.  A&hworth,  of  Bolton, 
*  On  the  Preston  Strike  in  1836.')  The 
borough-reeve  of  Manchester  stated  on 
a  late  occasion  (April,  1840)  that  a 
clergyman  had  shown  him  sixty-seven 
pawn-tickets  from  one  family,  and  he 
said  there  were  thousands  in  similar  cir- 
cumstances "  going  inch  by  inch,"  in  con- 
sequence of  the  stagnation  of  industry. 
The  practice  of  having  recourse  to  the 
pawnbrokers  on  such  occasions  is  quite 
a  different  thing  from  the  habits  of  those 
who,  "  on  being  paid  their  wages  on  the 
Saturday,  are  in  the  habit  of  taking  their 
holiday  clothes  out  of  the  hands  of  the 
pawnbroker  to  enable  them  to  appear 
respectably  on  the  Sabbath,  and  on  the 
Monday  folic  wing  they  are  again  pawned, 
and  a  fresh  loan  obtained  to  meet  the 
exigencies  of  their  families  for  the  re- 
mainder of  the  week."  It  is  on  these 
transactions  and  on  such  as  arise  out  of 
the  desire  of  obtaining  some  momentary 
gratification  that  the  pawnbrokers  make 
their  large  profits.  It  is  stated  in  one  of 
the  Reports  on  the  Poor-Laws,  that  a 
loan  of 

3d.,   if  redeemed   the  same    day,  pays 
annual  interest  at  the  rate  of  5200  per 
cent. ;  weekly,  8 66  per  cent. 
4d.  3900  per  cent. ;  weekly,  650  per  cent 
6</.  2600         „  „       433       „ 

9rf.  1733         „  „       288       „ 

1 2d.  1300         „  „       216       „ 

In  a  petition  presented  to  parliament 
in  1839,  it  is  stated,  that  on  a  capital  of 
6d.  thus  employed  (in  weekly  loans) 
pawnbrokers  make  La  twelve  months 
2s.  2d. ;  on  5s.  they  gain  lOs.  4d. :  on 
10s.  they  clear  22s.  3^d. ;  and  on  20s. 
lent  in  weekly  loans  of  sixpence,  they 
more  than  double  their  capital  in  twenty- 
seven  weeks ;  and  should  the  goods 
pawned  remain  in  their  hands  for  the 
term  of  twelve  months  (which  seldom 
occurs),  they  then  derive  from  20  to  100 
per  cent.  The  *  Loan  Fund  Societies,' 
which  are  protected  by  an  Act  of  the 
Legislature,  and  advance  small  sums 
under  1 5/.  at  5  per  cent.,  are  of  no  ad- 
vantage to  the  habitual  dependants  upon 
the  pawnbroker. 

The  '  Pawnbrokers'  Gazette*  is  a 
stamped  weekly  publication,  which  con- 
tains advertisements  of  sales,  and  other 


information  of  use  to  the  trade,  amongst 
whom  it  exclusively  circulates. 

The  act  for  the  regulation  of  pawn- 
brokers in  Ireland  is  the  28  George  III. 
c.  43  (Irish  statute).  It  requires  pawn- 
brokers to  take  out  licences  and  to  give 
securities;  appoints  the  marshal  of  the 
city  of  Dublin  corporation  registrar  of 
licences;  directs  returns  to  be  made  to 
him  monthly,  upon  oath,  of  sums  lent ; 
and  allows  the  registrar  a  fee  of  one 
shilling  on  each  return.  The  stamp 
duty  on  licences  amounted  to  2775/. 
in  1842. 

In  1837  Mr.  Barrington  founded  the 
Limerick  Mont  de  Pie'te',  as  a  means  of 
providing  funds  for  the  public  charities 
of  that  city.  He  erected  buildings  at  his 
own  expense,  and  sent  competent  persons 
to  Paris  to  make  themselves  acquainted 
with  the  mode  of  conducting  the  Mont 
de  Piete  in  that  capital.  A  capital  of 
4000/.  was  raised  on  debentures,  bearing 
interest  at  6  per  cent. ;  and  the  establish- 
ment was  opened  on  the  13th  of  March, 
1837,  under  the  control  of  a  committee. 
In  the  course  of  eight  months  13,000/. 
had  been  lent  on  70,000  pledges  at  a  rate 
of  interest  amounting  to  one  farthing  per 
month  for  a  shilling,  no  charge  being 
made  for  duplicates.  Six-sevenths  of  the 
amount  advanced  was  in  sums  under  5s. 
Four  months  after  the  establishment  was 
opened,  the  value  of  articles  redeemed  on 
Saturdays  averaged  about  1 40/.,  the  in- 
terest on  which  amounted  to  3^  3s.  iid., 
while  the  pawnbroker's  charge  would 
have  been  9/.  Towards  the  close  of  the 
year  1839  Mr.  Barrington  published  a 
short  pamphlet  showing  the  further  pro- 
gress of  the  institution.  The  capital  had 
been  increased  to  15,350/.,  and  a  clear 
profit  of  1736/.  had  been  realised  since 
March,  1837.  Small  sums  are  lent  to 
poor  persons  of  known  respectability  of 
character  on  their  personal  security. 
This  plan  is  attended  with  valuable  ef- 
fects upon  the  conduct  and  character  of 
the  poorer  classes. 

In  Appendix  E,  *  Poor  Inquiry  (Ire- 
land),' there  is  an  account  of  the  Ahas- 
cragh  Loan  Society,  which  shows  that 
where  individuals  can  be  found  to  super- 
intend the  details,  the  ruinous  plan  of 
applying  to  pawnbrokers  may  be  partially 
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obviated.  This  Society  had  borrowed 
72V.I.,  partly  from  the  county  Galway 
trustees,  which  sum  had  been  disposed 
among  400  borrowers,  and  no  loss  had 
occurred  during  the  two  years  in  which 
the  Society  had  been  in  operation,  chiefly 
in  consequence  of  the  attention  of  the 
Rev.  H.  Hunt,  the  treasurer.  In  the 
evidence  taken  at  an  examination  by  the 
Commissioners  of  Inquiry  in  the  county 
Leitrim  (p.  93)  it  was  stated  that  there 
were  no  pawnbrokers  in  the  barony ;  but 
a  class  of  men  called  usurers  are  to  be 
met  with  in  every  direction,  "  and  they 
bind  both  borrowers  and  sureties  by  so- 
lemn oaths  to  punctual  repayment  of  the 
principal,  and  of  the  interest,  which  is 
exorbitant  in  proportion  to  the  smallness 
of  the  sum  lent."  The  witness,  who  was 
a  magistrate,  further  stated,  that  a  case 
had  recently  come  before  Lord  Clements 
and  himself,  in  which  a  man  had  bound 
himself  to  pay  12s.  a  year  in  quarterly 
instalments  for  the  use  of  1 5s.  principal. 
Such  facts  show  the  expediency  of  aiford- 
ing  every  encouragement  to  establish- 
ments conducted  under  the  immediate 
control  of  the  law.  In  some  instances  in 
Ireland  pawnbrokers  keep  spirit-shops 
under  the  same  roof  or  in  an  adjoining 
house.  The  Report  just  quoted  states 
that  people  were  beginning  to  lose  their 
reluctance  to  wear  the  forfeited  property 
of  their  neighbours ;  and  most  of  the 
ooor  persons  examined  stated  that  a  few 
/ears  ago  they  were  ashamed  to  go  to  the 
pawnbrokers,  but  this  feeling  appeared 
then  to  have  been  much  weakened.  The 
scarcity  of  capital  in  Ireland  occasions 
many  individuals  to  have  recourse  to 
pawnbrokers  for  purposes  unknown  in 
England,  such  as  obtaining  the  means  of 
purchasing  a  pig  or  buying  seed. 

The  Mont  de  Piete  is  an  institution  of 
Italian  origin.  [Mont  de  Piete,]  In 
1661  a  project  existed  for  establishing 
Monts  de  Piete  in  England.  It  is  ex- 
tremely doubtful  whether  a  public  insti- 
tution for  lending  money  on  pledges 
would  answer  in  London.  Many  branch 
establishments  would  be  necessary,  and 
they  would  scarcely  be  so  economically 
conducted  as  the  establishments  belong- 
ms  to  private  individuals.  The  rates  of 
m^erest    charged    by    pawnbrokers    are 


high;  but  the  average  profits  of  their 
trade  are  not  so  great  as  might  be  in- 
ferred from  a  hasty  glance  at  the  pre- 
ceding tables,  which  nevertheless  fully 
prove  that  having  recourse  to  pawn- 
brokers is  an  improvident  mode  of  raising 
money.  It  is,  however,  a  great  conve- 
nience to  many  persons  who  could  not 
raise  money  for  temporary  purposes  in 
any  other  way.  Those  pawnbrokers  who 
take  out  a  licence  to  receive  pledges  in 
gold  and  silver  do  a  considerable  amount 
of  business  in  that  way,  and  of  course 
not  with  the  poorest  classes.  In  1838  a 
company  was  formed  in  London,  called 
the  '  British  Pledge  Society,'  which  pro- 
posed lending  money  at  one-half  the 
rate  of  interest  allowed  by  the  39  &  40 
George  III.  c.  99,  and  without  making 
any  charge  for  duplicates.  This  society 
also  pledged  itself  to  make  good  losses  in 
case  of  fire,  for  which  casualty  pawn- 
brokers are  not  liable.  The  bill  of  in- 
corporation, after  being  read  a  first  time 
in  the  House  of  Commons,  was  aban- 
doned. 

There  is  a  Mont  de  Piete  at  Moscow 
on  a  very  extensive  scale,  the  profits  of 
which  support  a  foundling  hospital. 
They  are  numerous  in  Belgium.  From 
a  paper  read  by  Rawson  W.  Rawson  be- 
fore the  London  Statistical  Society  in 
1837,  the  following  appear  to  be  the 
terms  of  the  Mont  de  Piete'  of  Paris : — 
"Loans  are  made  upon  the  deposit  of 
such  goods  as  can  be  preserved  to  the 
amount  of  two-thirds  of  their  estimated 
value ;  but  on  gold  and  silver,  four-fifths 
of  their  value  is  advanced.  The  present 
rate  of  interest  is  1  per  cent,  per  month, 
or  12  per  cent,  per  annum.  The  Paris 
establishment  has  generally  from  600,000 
to  650,000  articles  in  its  possession,  and 
the  capital  constantly  outstanding  may 
be  estimated  at  about  500,000/.  The 
expense  of  management  amounts  to  be- 
tween 60  c.  and  65  c.  on  each  article,  and 
the  profits  are  wholly  derived  from  loan* 
of  5  francs  and  upwards.  Articles  not 
redeemed  within  the  year  are  sold,  sub- 
ject however,  as  in  England,  to  a  claim 
for  restoration  of  the  surplus,  if  made 
within  three  years." 

The  statistical  tables  published  by  the 
French  minister  of  commerce  shoM'  the 


PEDLAR. 


[  495 


PEDLAR. 


operations  of  the  Mont  de  Pitte  of  Paris 
aiid  those  of  the  large  towns  in  France 
during  the  year  1833.  The  number  of 
articles  pledged  in  Paris  in  1833  was 
1,064,008;  average  sum  advanced  on 
each,  14s.  lid.  The  number  of  articles 
redeemed  was  844,861 :  on  178,913  ar- 
ticles the  interest  was  paid  and  the  dupli- 
cate renewed ;  50,656  articles,  on  which 
the  sum  of  36,391/.  had  been  advanced, 
were  forfeited,  being  one-twentieth  in 
number,  but  less  than  one-twentieth  in 
value. 

PECULIARS,  COURT  OF.  [Eccle- 
siastical Courts,  p.  803.] 

PEDLAR.  This  word  is  said  by  Dr. 
Johnson  to  be  a  contraction  from  petti/ 
dealer,  formed  into  a  new  term  by  long 
and  familiar  use  ;  and  a  pedlar  is  defined 
i  y  him  to  be  "  one  who  travels  the  coun- 
tiy  with  small  commodities."  The  same 
writer  defines  a  hawker  to  be  "  one  who 
S'.'lls  his  wares  by  proclaiming  them  in 
the  street." 

The  legal  sense  of  hawker  is  an 
itinerant  trader,  who  goes  about  from 
place  to  place,  carrying  with  him  and 
soiling  goods ;  and  a  pedlar  is  only  a 
liawker  in  small  wares.  In  the  various 
acts  of  parliament  which  impose  duties 
upon  them  and  regulate  their  dealings, 
they  are  always  named  in  conjunction  as 
hawkers  and  pedlars ;  and  no  distinction 
is  made  between  them. 

It  has  been  for  more  than  a  century 
the  opinion  in  England  that  the  conduct 
of  trade  by  means  of  fixed  establishments 
is  more  beneficial  to  the  public  than  that 
of  itinerant  dealers;  and  it  cannot  be 
denied  that  the  local  trader  being  better 
known  and  more  dependent  upon  his 
character  than  one  who  continually  travels 
from  place  to  place,  there  is  a  greater 
security  for  the  respectability  of  his  deal- 
ings. Accordingly  statutes  have  been 
made  from  time  to  time,  which  require 
hawkers  and  pedlars  to  take  out  licences 
and  to  submit  to  specific  regulations  and 
restrictions,  which  are  supposed  to  pro- 
tect the  resident  trader  as  well  as  the 
public  from  unfair  dealing.  These  rea- 
sons, however,  have  been  given  subse- 
quently to  justify  the  laws;  for  the 
statutes  which  originally  required  li- 
ceaces  for  hawkers  and   imposed  these 


duties  appear  to  have  merely  contem* 
plated  a  means  of  increasing  the  revenue ; 
and  that  this  was  the  object  of  the  legis- 
lature appears  from  the  fact  of  pawn- 
brokers and  others  having  been  also 
required  to  take  out  licences.  (8  &  9 
Wm.  in.  c.  25;  and  9  &  10  Wm.  III. 
c.  27.) 

The  provisions  by  which  the  licences 
to  hawkers  and  pedlars  are  now  regulated 
are  contained  in  the  statute  50  George 
III.  c.  41.  By  that  Act,  the  collection 
and  management  of  the  duties  on  hawkers 
and  pedlars  in  England  was  given  to  the 
commissioners  for  licensing  and  regu- 
lating hackney  coaches ;  but  this  duty 
has  since  been  transferred  to  the  commis- 
sioners of  stamps  by  the  75th  section  of 
the  statute  1  &  2  Wm.  IV.  c.  22.  By 
the  provisions  of  the  latter  statute,  "  all 
the  powers,  provisions,  regulations,  and 
directions  contained  in  the  statute  50 
George  III.  c.  41,  or  any  other  act  re- 
lating to  the  duties  on  hawkers  and  ped- 
lars, are  to  be  enforced  by  the  commis- 
sioners of  stamps ;  and  all  the  powers, 
provisions,  regulations,  and  directions, 
forfeitures,  pains  and  penalties  imposed 
by  any  acts  relating  to  the  management 
of  duties  on  stamps,  so  far  as  the  same 
are  applicable  to  the  duties  on  hawkers 
and  pedlars,  are  declared  to  be  in  full 
force  and  effect,  and  are  to  be  applied  anil 
put  in  execution  for  securing  and  collect- 
ing the  last-mentioned  duties,  and  for 
preventing,  detecting,  and  punishing  all 
frauds,  forgeries,  and  other  offences  re- 
lating thereto,  as  fully  as  if  they  were 
repeated  and  specially  enacted  in  the 
statute  1  &  2  Wm.  IV.  c.  22."  The 
duty  of  granting  licences  to  hawkers  and 
pedlars  and  enforcing  the  law  against 
such  persons  is  now  therefore  intrusted 
to  the  commissioners  of  stamps ;  the  par- 
ticular conditions  and  regulations  under 
which  such  licences  are  to  be  gi-anted  are 
contained  in  the  above-mentioned  statute 
50  George  III.  c.  41. 

Before  a  licence  is  granted  to  a  person 
desirous  of  trading  and  travelling  as  a 
hawker  or  pedlar,  the  applicant  must 
produce  to  the  commissioners  of  stamps 
a  certificate,  signed  by  the  officiating 
clergyman  and  two  householders  withiu 
the  parish  in  which  he  resides,  attesting 
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that  he  is  of  good  character  and  a  fit 
person  to  be  licensed.  Upon  this  certi- 
ficate being  given,  the  commissioners 
grant  the  licence,  which  is  only  in  force 
for  one  year,  and  the  party  who  receives 
it  is  subject  to  a  duty  of  4l.  per  annum, 
and  an  additional  duty  of  4l.  per  annum 
for  each  beast  if  he  travels  with  a 
"  horse,  ass,  mule,  or  other  beast  bear- 
ing or  drawing  burthen ;"  and  these 
duties  are  to  be  paid  at  the  time  of 
receiving  the  licence.  The  duties  have 
not  been  altered  since  1789.  All  per- 
sons who  act  as  hawkers  or  pedlars  with- 
out such  a  licence  are  liable  to  a  penalty?' 
of  50Z. 

Among  other  regulations,  the  hawker 
or  pedlar  is  required  by  the  Act  to 
"  cause  to  be  written  in  large  legible 
Roman  capitals,  upon  the  most  conspi- 
cuous part  of  every  pack,  box,  bag,  trunk, 
case,  cart,  or  waggon,  or  other  vehicle 
in  which  he  carries  his  gpods,  and  of 
every  room  and  shop  in  which  he  trades, 
and  likewise  upon  every  handbill  or  ad- 
vertisement given  out  by  him,  the  words 
*  Licensed  Hawker,'  together  with  the 
number,  name,  or  other  mark  of  his  li- 
cence ;"  and  in  case  of  his  omission  so 
to  do,  he  is  liable  to  a  penalty  of  lOZ. ; 
and  every  unlicensed  person  who  places 
these  words  upon  his  goods  is  liable  to  a 
penalty  to  the  like  amount.  A  hawker 
and  pedlar  travelling  without  a  licence, 
or  travelling  and  trading  contrary  to  or 
otherwise  than  is  allowed  by  the  terms  of 
his  licence,  or  refusing  to  produce  his  li- 
cence when  required  to  do  so  by  in- 
spectors appointed  by  the  commissioners, 
or  by  any  magistrate  or  peace-officer,  or 
by  any  person  to  whom  he  shall  offer 
goods  for  sale,  is  liable  in  each  case  to  a 
penalty  of  loZ.  A  person  having  a  li- 
cence, and  hiring  or  lending  it  to  another 
person  for  the  purpose  of  trading  with 
it,  and  also  the  person  who  so  trades  with 
another's  licence,  are  each  liable  to  a 
penalty  of  40l.  A  hawker  or  pedlar 
dealing  in  or  selling  any  smuggled  goods, 
or  knowingly  dealing  in  or  selling  any 
goods  fraudulently  or  dishonestly  pro- 
cured, forfeits  his  licence,  and  is  for  ever 
afterwards  incapacitated  from  obtaining 
or  holding  a  new  licence.  By  the  stat. 
48  Geo.  in.  c.  8i,  s.  7,  if  any  hawker  or 


pedlar  shall  offer  for  sale  tea,  brandy, 
rum,  geneva,  or  other  foreign  spirits,  to- 
bacco, or  snuff,  he  may  be  arrested  by 
any  person  to  whom  the  same  may  be 
offered,  and  taken  before  a  magistrate, 
who  may  hold  him  to  bail  to  answer  for 
the  offence  under  the  Excise  laws. 

By  the  provisions  of  the  statutes  29 
Geo.  in.  c.  26,  §  G,  and  also  of  50  Geo. 
III.  c.  41,  §  7,  no  person  coming  within 
the  description  of  a  hawker  or  pedlar  can 
lawfully,  either  by  opening  a  shop  and 
exposing  goods  to  sale  by  retail  in  any 
place  in  which  he  is  not  a  householder  or 
resident,  or  by  any  other  means,  sell 
goods  either  by  himself  or  any  other 
person  by  outcry  or  auction,  under  a 
penalty  of  50l.  Hawkers  were  not 
allowed  formerly  to  sell  goods  in  market- 
towns,  except  on  a  fair  or  market  day ; 
but  this  restriction  was  done  away  with 
by  35  Geo.  III.  c.  91. 

It  is  further  provided  by  the  18th  sec- 
tion of  the  50  Geo.  III.  c.  41,  that  if 
any  person  shall  forge  or  counterfeit  any 
hawker's  or  pedlar's  licence,  or  travel 
with,  or  produce,  or  show  any  such 
forged  or  counterfeited  licence,  he  shall 
forfeit  the  sum  of  300Z.  Persons  who 
hawk  fish,  fruit,  victuals,  or  goods,  wares, 
or  manufactures  made  or  manufactured 
by  such  hawkers,  or  by  their  children, 
are  not  required  to  take  out  a  licence ; 
nor  are  tinkers,  coopers,  glaziers,  plum- 
bers, harness-menders,  or  other  persons 
usually  trading  in  mending  kettles,  tubs, 
household  goods,  or  harness  of  any  kind. 
(Chitty's  Commercial  Law,  vol.  ii.  p. 
163;  Burn's  JMsf ice.  tit.  'Hawkers.') 

The  amount  raised  by  these  licences 
is  too  insignificant  as  an  object  of  re- 
venue. They  are  in  fact  a  tax  on  the 
consumers,  like  all  other  licences.  The 
true  policy  is  to  let  a  person  sell  his 
goods  where  and  how  he  can.  Compe- 
tition will  ensure  the  consumer  here,  as 
in  other  cases,  the  best  and  cheapest  ar- 
ticle. The  pedlar  carries  his  wares  into 
districts  where  the  people  have  not  access 
to  the  best  markets,  and  thus  he  tends 
to  correct  the  dealings  of  the  settled  trader. 
He  also  carries  his  wares  to  people  who 
would  often  not  know  of  the  existence 
them.  The  hawker  is  now  one  of  the 
active   instruments    in    diffusing    cheap 
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boolcs  among  the  population,  and  a  large 
part  of  the  sale  of  the  cheap  periodicals 
is  in  his  hands,  particularly  in  the  north 
of  England  and  in  Scotland.  Thirty 
years  ago,  Francis  Horner,  writing  to 
Dugald  Bannatyne,  of  Glasgow,  speaks 
of  "  that  very  remarkable  traffic  in  books 
round  Glasgow  by  itinerant  retailers. ' 
The  hawker  is  therefore  employed  in  the 
diffusion  of  knowledge,  and  is  a  great 
benefactor  to  society,  and  as  such  should 
be  free  from  all  taxes  that  are  imposed  on 
bira  iu  addition  to  those  which  he  and 
other  dealers  pay. 

Amount   of   Revenue  from  Hawkers' 
Licences : — 

England. 

1800       £8,963         1830  23,392 

1810         17,898         1840  32,512 
1820         29,236          1843         27,100 


1840 


Scotland. 
3,284         1843 


2,092 


Hate  paid  for  each  Licence : — 

England.  at  A"4,        at  £8.    ati£l2.  at£l6. 

1820  5369         912         36         2 

1830  G63J         832         14         3 

1840  6020        1005         30  2 

1843  4793         927         40         2 


Scotland. 

1840 

705 

58 

.  1843 

411 

56 

PEERS  OF  THE  REALM.  This 
term  is  equivalent  to  Peers  of  Par- 
liament, that  is,  those  noblemen  who 
have  a  seat  in  the  House  of  Lords.  The 
*  Realm,'  that  is,  the  '  Hoiaume,'  is  the 
Kingdom  of  England.  Scotland  and 
Ireland  have  also  their  peers ;  but  those 
who  are  simply  peers  of  Scotland  and 
Ireland  are  not  Peers  of  the  Realm,  or 
Peers  of  Parliament,  or  Peers  of  the 
United  Kingdom,  for  all  these  ex- 
pressions are  used  to  signify  the  same 
thing. 

Without  meaning  to  decide  the  ques- 
tion whether  the  lords  spiritual  are 
strictly  peers  of  the  realm,  the  persons 
who  fall  under  this  description  are  the 
dukes,  marquesses,  earls,  viscounts,  and 
barons  [Duke,  &c.],  and  this  without  re- 
ference to  the  accident  of  age :  an  earl, 
for  instance,  is  a  peer  of  the  realm,  though 
a  minor,  but  he  does  not  sit  or  vote  in 
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the  House  of  Lords  till  he  is  twenty-one 
Women  may  also  be  peeresses  of  the  realn: 
in  their  own  right,  as  by  creation,  or  sa^ 
inheritors  of  baronies  which  descend  to 
heirs  general,  but  they  have  no  seat  or 
vote  in  the  house  of  lords.  The  wives 
of  peers  are  peeresses. 

On  the  remote  origin  of  this  order, 
and  of  the  privileges  belonging  to  it. 
especially  that  form  of  a  house,  in 
which,  in  concurrence  with  the  spi- 
ritual lords,  they  consider  every  pro- 
posal for  any  change  in  the  laws  of  the 
realm,  and  have  an  affirmative  or  a 
negative  voice  respecting  it,  and  of  being 
also  the  supreme  court  of  judicature 
before  whom  appeal  may  be  made  from 
the  judgment  of  nearly  all  inferior 
courts,  great  obscurity  rests.  The  re- 
ports of  the  committee  of  the  house  of 
peers,  which  sat  during  several  par- 
liaments about  the  years  1817,  1818,  and 
1819,  on  the  dignity  of  a  peer  of  the 
realm,  contain  a  great  amount  of  in- 
formation on  these  topics,  but  leave  un- 
decided some  of  the  greater  and  more 
important  questions  connected  with  it. 

Every  peer  of  the  realm,  being  of  full 
age  and  of  sound  mind,  is  entitled  to 
take  his  seat  in  the  house  of  peers,  and 
to  share  in  all  the  deliberations  and 
determinations  of  that  assembly.  He 
has  privilege  (perhaps  not  very  distinctly 
defined)  of  access  to  the  person  of  the 
king  or  queen  regnant  to  advise  con- 
cerning any  matter  touching  the  aftairs:. 
of  the  realm.  If  peers  of  the  realm  are 
charged  with  any  treason,  felony,  mispri- 
sion, or  as  accessories,  they  are  not  sub- 
ject to  the  ordinary  tribunals,  but  the 
truth  of  the  charge  is  examined  by  th<' 
peers  themselves;  they  cannot  be  ar- 
rested in  civil  cases ;  they  give  their 
affirmation  on  honour  when  they  sit  in 
judgment,  and  answer  bills  in  chancery 
upon  honour;  but  when  examined  as 
witnesses  they  must  be  sworn.  *  Words,' 
says  Blackstone,  (Book  iii.  c.  8)  '  spoken 
in  derogation  of  a  peer,  a  judge,  or  other 
great  officer  of  the  realm,  which  «ire 
called  scandalum  magnatum,  are  held  to 
be  still  more  heinous  ;  and  though  they 
be  such  as  would  not  be  actionable  in  the 
case  of  a  private  person,  yet  when  spoken 
in  disgrace  of  such  high  and  respectable 
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characters,  they  amount  to  an  atrocious 
injury,  -which  is  redressed  by  an  action  on 
the  case  founded  on  many  ancient  statutes ; 
as  well  on  behalf  of  the  crown,  to  inflict 
the  punishment  of  imprisonment  on  the 
slanderer,  as  on  behalf  of  the  party,  to 
recover  damages  for  the  injury  sus- 
tained.' 

Peers  are  tried  for  misdemeanors  in 
the  same  way  as  other  people.  The 
lords  spiritual  are  also,  in  all  cases,  tried 
by  the  ordinary  courts.  Peeresses  have 
tlie  same  privileges  as  peers,  whether 
they  are  peeresses  by  birth,  creation, 
or  marriage ;  but  if  a  peeress  by  mar- 
riage marry  a  commoner,  she  loses  her 
privileges. 

The  crown  may  at  its  pleasure  create 
a  peer,  that  is,  advance  any  person  to 
any  one  of  the  five  classes ;  which  is  now 
done  either  by  writ  or  patent.  [Baron  ; 
Letters  Patent  ;  Nobility.]  A  peer 
cannot  be  deprived  of  the  dignity  or  any 
of  the  privileges  connected  with  it,  except 
on  forfeiture  of  the  dignity  by  being 
attainted  for  treason  or  felony ;  and 
the  dignity  must  descend,  on  his  death, 
to  others  (as  long  as  there  are  per- 
sons within  the  limitation  of  the 
grant),  with  all  the  privileges  appur- 
tenant to  it,  usually  to  the  eldest  son,  and 
the  eldest  son  of  that  eldest  son  in  per- 
petual succession,  and  so  on,  keeping  to 
the  eldest  male  representative  of  the 
original  grantee.  Some  deviation  from 
this  rule  of  descent,  however,  has 
occasionally  occurred,  special  clauses 
having  been  introduced  into  the  patent, 
which  limit  the  descent  of  the  dignity  in 
a  particular  way,  as  in  the  case  of  the 
creation  of  Edward  Seymour  to  the  duke- 
dom of  Somerset,  in  the  reign  of  Edward 
VL,  when  it  was  declared  that  the  issue  of 
the  second  marriage  of  the  duke  should 
succeed  to  the  dignity  in  preference  to 
the  son  of  a  former  marriage.  But 
generally,  and  perhaps  universally  for 
the  two  last  centuries,  the  descent  of  a 
dignity  (cases  of  baronies  in  fee,  as  they 
are  called,  being  now  for  a  moment  ex- 
cluded) has  oeen  to  the  next  male  heir 
of  the  blood  of  the  person  originally 
ennobled ;  sometimes  with  remainders 
to  the  next  male  heir  of  his  father  or 
grandfather. 


The  crown  has  sometimes  granted  the 
dignity  of  the  peerage  to  a  person,  with 
remainder  to  the  female  issue  or  to  the 
female  kindred  of  the  grantee  and  their 
heirs,  as  in  the  case  of  the  Nelson  peer- 
age. In  these  cases  it  has  generally 
happened  either  that  the  party  had  no 
male  issue  to  inherit,  and  that  the  other 
males  of  the  family  were  also  without 
male  issue,  or  that  there  was  already  a 
dignity  inheritable  by  the  male  heir  of 
the  party  on  whom  a  new  dignity  was 
conferred  to  descend  to  his  female  issue. 
A  pension  has  also  sometimes  been 
settled  by  Parliament  on  a  person,  at 
the  time  when  he  has  been  made  a 
peer ;  the  pension  is  granted  by  the  Par- 
liament on  the  recommendation  of  the 
crown. 

The  peers  who  possess  what  are  called 
baronies  in  fee,  are  the  descendants  and 
representatives  of  certain  old  families, 
for  the  most  part  long  ago  extinct  in  the 
male  line,  but  which  had  in  their  day 
summons  to  parliament  as  peers,  and 
whose  dignity  it  has  been  assumed 
descended  like  a  tenement  to  a  daughter, 
if  only  one  daughter  and  heir,  or  to  a 
number  of  daughters  as  coheirs,  when 
there  was  no  son.  If  A.  die  seised  of  a 
barony  in  fee,  leaving  B.  a  daughter  and 
only  child,  and  M.  a  brother,  the  dignity 
shall  inhere  in  B.  in  preference  to  M., 
and  shall  descend  on  the  death  of  B.  to 
her  eldest  son.  In  case  A.,  instead  of 
leaving  B.  his  only  daughter,  leave 
several  daughters,  B.,  C,  D.,  &c.  and  no 
son,  the  dignity  shall  not  go  to  M.,  but 
among  the  daughters ;  and  since  it  is 
imparticipable,  it  is  in  a  manner  lost,  as 
long  as  those  daughters,  or  issue  from 
more  than  one  of  them,  exist.  But 
should  those  daughters  die  with  only  one 
of  them  having  left  issue,  and  that  issue 
a  son,  he  shall  inherit  on  the  death  of 
his  aunts.  This  is  what  is  meant  by  the 
dignity  of  a  peer  of  the  realm  being  in 
aheijance:  it  is  divided  among  several 
persons,  not  one  of  whom  possessing  it 
wholly,  none  of  them  can  therefore 
enjoy  it.  [Abeyance.]  But  the  crown 
has  the  power  of  determining  the  abey- 
ance ;  that  is,  it  may  declare  its  pleasure 
that  some  one  of  the  daughters,  or  the 
eldest  male  representative  of  some  one 
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of  the  daughters,  shall  possess  the  dig- 
nity, as  would  have  been  the  case  had 
there  been  a  single  daughter  only  ;  and 
in  case  of  an  heir  thus  entering  into 
possession  of  the  dignity,  he  shall  take 
that  precedence  among  the  barons  in  the 
house  of  peers  which  belonged  to  the 
family  of  whom  he  is  the  representative. 
A  female  who  is  only  a  coheir  of  a 
coheir  may  also  have  the  abeyance  de- 
termined in  her  favour,  as  was  lately  the 
case  with  Mrs.  Russell,  now  Baroness  De 
Clifford.  It  is  out  of  this  privilege  of 
the  crown  that  the  peerage  cases  arise, 
of  which  there  are  some  before  the  house 
of  lords  in  almost  every  session  of  par- 
liament. A  party  sees  reason  to  think 
that  the  crown  may  be  induced  to  de- 
termine a  certain  al)eyance  in  his  favour, 
if  he  can  only  prove  that  he  is  the  re- 
presentative of  one  of  the  coheirs.  This 
proof,  which  is  often  a  troublesome  and 
expensive  process,  inasmuch  as  it  may 
be  necessary  to  go  back  into  the  four- 
teenth or  fifteenth  century,  is  to  be  made 
to  tlie  satisfaction  of  a  committee  of  pri- 
vileges of  the  house  of  peers,  and  on  the 
report  of  such  committee  that  the  claim- 
ant has  shown  himself  in  a  satisfactory 
manner  to  be  the  proper  representative 
of  the  blood  of  one  of  the  coheirs  of  one 
of  these  ancient  baronies,  the  crown  has 
of  late  years  often  yielded  to  the  reason- 
able request.  In  fact,  without  this,  in  a 
country  like  ours,  where  lands  often 
descend  to  female  heirs,  it  would  be 
difficult  to  maintain  a  really  ancient 
nobility. 

Many  of  the  peers  who  belong  to  the 
higher  orders  of  nobility  have  baronies 
in  fee  inherent  in  them ;  so  that  if  A., 
one  of  them,  die,  leaving  a  daughter 
being  an  only  child,  and  a  brother,  the 
brother  shall  take  the  superior  title,  and 
the  barony  descend  to  the  daughter  and 
the  heirs  of  her  body.  An  eldest  son  of 
a  peer  enjoying  a  barony  and  a  superior 
dignity  is  sometimes  called  to  the  house 
of  peers  in  his  father's  barony.  When 
this  done,  it  is  by  writ  of  summons 
without  a  patent  of  creation  (it  not  being 
in  fact  a  creation  of  a  new  dignity,  but 
only  in  anticipation  of  the  son's  posses- 
sion of  it),  and  this  is  the  case  also  when 
a  barony  is  taken  out  of  abeyance. 


Thus  the  English  portion  of  the  house 
of  peers,  or  house  of  lords,  for  they  are 
terms  used  in  precisely  the  same  sense, 
are  the  lords  spiritual,  that  is,  the  arch- 
bishops and  bishops,  and  the  lords 
temporal,  who  are  of  one  of  the  five 
orders  (though  many  of  the  dukes 
possess  dignities  of  the  four  inferior 
kinds  also,  and  their  ancestors  may  have 
long  had  seats  in  that  house  in  those 
inferior  dignities  before  the  family 
was  raised  to  the  dukedom),  and  these 
are  either  persons  who  have  been  created 
peers  by  the  crown — who  have  been 
admitted  into  the  peerage  by  favour  of 
the  crown  in  virtue  of  the  determination 
of  an  abeyance,  or  who  have  inherited 
the  dignity  from  some  ancestor  on  whom 
it  had  been  conferred. 

The  fullest  information  on  all  points 
connected  with  the  archaeological  part  of 
this  subject  is  to  be  obtained  from  the 
Reports  of  the  Committee  of  the  House 
of  Lords  before  referred  to.  Biographi- 
cal accounts  of  the  more  eminent  of  the 
persons  who  have  possessed  these  dig- 
nities, are  to  be  found  in  that  very 
valuable  book,  Dugdale's  '  Baronage  of 
England.'  In  1708,  Arthur  Collins,  a 
London  bookseller,  published  in  a  single 
volume,  an  account  of  the  peers  then 
existing  and  their  ancestors,  a  work  of 
great  merit.  The  demand  for  it  appears 
to  have  been  great,  as  it  was  followed  by 
other  editions  in  quick  succession.  It 
assumed  a  higher  character  in  1734, 
when  it  appeared  in  four  handsome 
octavo  volumes,  great  additions  having 
been  made  to  every  article.  From  that 
time  there  has  been  a  succession  of 
editions,  each  professing  to  be  improve- 
ments on  the  preceding,  and  each  bring- 
ing up  the  state  of  the  peerage  to  the 
time  when  the  work  was  printed.  The 
best  of  these,  which  is  in  nine  bulky 
octavo  volumes,  was  published  under  the 
superintendence  of  Sir  Egerton  Brydges. 
But  as  titles  become  extinct,  and,  con- 
sequently, the  families  bearing  them  are 
left  out  of  the  peerage-books,  those  who 
wish  to  possess  a  complete  account  of 
those  pei"Sons,  must  procure  many  of 
the  earlier  editions  of  the  work,  as  well 
as  that  which,  being  the  latest,  will,  for 
the  most  part,  be  called  the  best. 
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PEINE  FORTE  ET  DURE.  The  j 
"  strong  and  hard  pain."  which  is  denoted 
by  these  words,  was  a  species  of  torture 
used  by  the  English  law  to  compel  per- 
sons to  plead,  when  charged  with  crimes 
less  than  treason,  but  amounting  to 
felony.  It  was  applicable  whenever  the 
accused  stood  mute  on  his  arraignment, 
either  by  his  refusal  to  put  himself  upon 
the  ordinary  trial  by  jury,  or  to  answer 
at  all,  or  by  his  peremptorily  challenging 
more  than  twenty  jurors,  which  was  a 
contumacy  equivalent  in  construction  of 
law  to  actually  standing  mute.  This 
proceeding  differed  essentially  from  the 
torture  which  generally  prevailed  in 
Europe,  and  which,  as  connected  with 
the  royal  prerogative,  was  also  practised 
in  England  for  several  centuries,  inas- 
much as  the  object  of  the  pdne  forte  el 
dure  was  to  force  submission  to  the 
regular  mode  of  trial  prescribed  by  tlie 
law,  and  not  to  compel  testimony  or  the 
confession  of  a  crime. 

The  origin  of  this  practice  is  un- 
rtain.  It  appears  from  Fleta,  and  also 
from  Britton  (cap.  22),  that  the  punish- 
ment in  the  reign  of  Edward  I.,  when 
the  first  traces  of  it  appear,  consisted 
merely  of  severe  imprisonment,  with  a 
diet  barely  sufficient  to  prevent  starva- 
tion, until  the  offender  repented  of  his 
contumacy,  and  consented  to  put  himself 
upon  his  trial.  Shortly  afterwards, 
however,  the  practice  of  loading  the 
sufferer  with  weights  and  pressing  him 
to  death  appears  to  have  become  the 
regular  course.  In  the  '  Year  Book,'  8 
Henry  IV.,  1  (1406),  the  judgment  upon 
peisons  standing  mute,  as  approved  by 
advice  of  all  the  judges,  was  "  that  the 
marshal  should  put  them  in  low  and 
dark  chambers,  naked  except  about  their 
waist;  that  he  should  place  upon  them 
as  much  weight  of  iron  as  they  could 
bear,  and  more,  so  that  they  should  be 
unable  to  rise ;  that  they  should  have 
nothing  to  eat  but  the  worst  bread  that 
could  be  found,  and  nothing  to  drink  but 
water  taken  from  the  nearest  place  to  the 
gaol,  except  running  water ;  that  the  day 
on  which  they  had  bread  they  should 
not  have  water,  and  e  contra ;  and  that 
they  shoixld  lie  there  till  they  were 
dead."     Th?re  is  no  trace  of  any  statute 


or  royal  ordinance,  or  of  any  authority 
besides  this  judicial  resolution,  to  justify 
a  change  in  the  mode  of  proceeding  so 
material  as  to  affect  the  life  of  the  party. 
The  term  by  which  it  was  denoted  was 
also  changed  from /)n'so?je  to  peine  forte 
et  dure  ;  and  from  this  period,  for  more 
than  three  centuries,  until  it  was  vir- 
tually abolished  by  the  stat.  12  Geo. 
III.  c.  20  (1772),  pressing  to  death  con- 
tinued to  be  the  regular  and  lawful  mode 
of  execution  for  persons  who  stood 
wilfully  mute  upon  their  arraignment  for 
felony.  The  press-yard  at  Newgate  at 
the  present  day  retains  its  name  as  de- 
rived from  this  barbarous  practice. 

Blackstone  states  that  the  peine  forte 
et  dure  was  rarely  carried  into  practice 
{Commentaries,  vol.  iv.  p.  328).  It  is 
probable  that  it  was  not  of  frequent 
occurrence,  because,  with  this  fearful 
punishment  for  contumacy  before  then- 
eyes,  men  would  naturally,  for  the  most 
part  (as  Hale  says),  "  bethink  themselves 
and  plead."  It  is,  however,  repeatedly 
mentioned  in  the  Year  Books  as  an  ex- 
isting proceeding ;  it  is  stated  as  the  law 
by  Staundforde,  Coke,  Hale,  and  Haw- 
kins, in  their  several  treatises  on  the 
Criminal  Law,  and  the  number  of  the 
recorded  instances  in  which  it  is  directly 
or  incidentally  mentioned,  seem  to  show 
that  it  was  much  more  prevalent  than 
has  been  commonly  supposed.  The 
motive  of  the  prisoner  in  standing  mute 
and  submitting  to  this  heavy  punishment 
was  to  save  his  attainder,  and  prevent 
the  corruption  of  his  blood  and  con- 
sequent forfeiture  of  his  lands  in  case  he 
was  attainted  of  felony.  In  the  21st  of 
Henry  VI.  (1442),  Juliana  Quicke,  who 
was  indicted  for  high  treason,  in  speaking 
contemptuous  words  of  the  king,  had  the 
peine  forte  et  dure  because  she  would 
not  plead  (Croke's  Charles,  118);  in  the 
margin  of  an  inquisitio  post  mortem  of 
Anthony  Arrowsmith,  in  the  40th  of 
Eliz.  (1598),  are  the  words  "  Prest  to 
death  "  (Surtees's  History  cf  Durham, 
vol.  iii.  p.  271);  and  in  1659  Major 
Strangeways  was  tried  for  the  murder  of 
John  Fussell,  before  Lord  Chief  Justice 
Glynn,  and,  refusing  to  plead,  was 
pressed  to  death  in  Newgate.  In  the 
pamphlet  which  very  minutely  narrates 
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the  particulars  of  this  execution,  it  is 
stated  that  the  prisoner  died  in  about 
eight  minutes,  many  people  in  the  press- 
yard  humanely  casting  stones  upon  him 
to  hasten  his  death.  (Barrington's  An- 
dent  Statutes,  p.  85,  note.)  In  still  more 
recent  times,  it  appears  from  the  Old 
Bailey  Sessions  Papers,  that  at  the 
January  Sessions  in  1720  one  Phillips 
was  pressed  for  a  considerable  time,  until 
he  begged  to  stand  his  trial ;  and  at  the 
December  Sessions,  1721,  Nathanael 
Haws  continued  under  the  press,  with 
250  lbs.,  for  seven  minutes,  and  was  re- 
leased upon  his  submission.  Mr.  Bar- 
rington  says  that  he  had  been  furnished 
with  two  instances  in  the  reign  of 
George  II.,  one  of  which  happened  at 
the  Sussex  assizes  before  Baron  Thomp- 
son, and  the  other  at  Cambridge,  in  1741, 
■when  Mr.  Baron  Carter  was  the  judge. 
(Barrington's  Antient  Statutes,  p.  86.) 
In  these  later  instances  the  press  was  not 
inflicted,  until  by  direction  of  the  judges 
the  experiment  of  a  minor  torture  had 
been  tried,  by  tying  the  culprit's  thumbs 
tightly  together  with  strings.  It  is  said 
in  Kelyng's  Reports,  p.  27,  to  have  been 
the  constant  practice  at  Newgate,  in 
the  reign  of  Charles  II.,  that  the  two 
thumbs  should  be  tied  together  with 
whipcord,  that  the  pain  might  compel 
the  culprit  to  plead.  The  adoption  of  this 
course  was  no  doubt  dictated  by  merciful 
motives,  and  was  intended  by  the  judges 
to  prevent  the  necessity  of  having  re- 
course to  the  peine  forte  et  dure ;  but  it 
was  wholly  unauthorised  by  law.  The 
practice  was  finally  discontinued  in  con- 
sequence of  the  statute  12  Geo.  III.  cap. 
20,  which  provides  that  every  person 
who  shall  stand  mute  when  arraigned 
for  felony  or  piracy  shall  be  convicted 
of  the  same,  and  the  same  judgment  and 
execution  shall  be  awarded  against  him 
as  if  he  had  been  convicted  by  verdict 
or  confession. 

PENANCE  (in  Latin,  Penitentia)  is 
a  censure  or  punishment,  imposed  by  the 
ecclesiastical  law,  for  the  purgation  or 
correction  of  the  soul  of  an  offender,  in 
consequence  of  some  crime  of  spiritual 
cognizance  committed  by  him.  Thus  a 
person  convicted  of  adultery  or  incest 
was  adjudged  to  do  penance  iu  the  church 


or  market,  bare-legged  and  bare-headed 
in  a  white  sheet :  and  was  required  to 
make  a  public  confession  of  his  crime,  and 
to  express  his  contrition  in  a  prescribed 
form  of  words.  After  a  judgment  ci 
penance  has  been  pronounced,  the  ecclesi- 
astical courts  may,  upon  application  by 
the  party,  take  off  the  penance,  and  ex- 
change the  spiritual  censures  for  a  sum  of 
money  to  be  paid  and  applied  to  pious 
uses.  This  exchange  is  called  a  commu- 
tation for  penance ;  and  the  money  agreed 
or  enjoined  to  be  paid  upon  such  a  com- 
mutation may  be  sued  for  in  the  ecclesias- 
tical court.  The  peine  forte  et  dure 
imposed  upon  a  person  who  stood  mute 
on  his  trial  at  the  common  law  is  often 
inaccurately  termed  penance.  [Peine 
Forte  et  Dure.] 

PENITENTIARIES.  [Transporta- 
tion.] 

PENSION,  a  payment,  generally 
made  annually  or  at  some  other  shorter 
and  regular  period. 

Before  the  reign  of  Queen  Anne,  the 
kings  of  England  alienated  or  encum- 
bered their  hereditary  possessions  at 
pleasure.  By  the  1  Anne,  c.  7,  tb' 
power  of  burthening  the  revenue  of  th 
crown  by  improvident  grants,  to  tht 
injury  of  the  successors  of  the  throne, 
was  materially  abridged.  This  statute, 
after  reciting  that  "  the  necessary  ex- 
penses of  supporting  the  crown,  or  the 
greatest  part  of  them,  were  formerly 
ds-frayed  by  a  land  revenue,  which  hath 
from  time  to  time  been  impaired  and 
diminished  by  the  grants  of  former 
kings  and  queens  of  this  realm,"  enacts 
that  no  grant  of  manors,  lands,  &c.  shall 
be  made  by  the  crown  from  and  after  the 
25th  of  March,  ]  702,  beyond  the  term  of 
thirty-one  years,  or  for  three  lives,  re- 
serving a  reasonable  rent.  As  this  clause 
applied  only  to  the  land  revenue,  it  was 
enacted  by  another  clause,  that  no  por- 
tion of  other  branches  of  revenue,  as  the 
excise,  post-office,  &c.,  should  be  alien- 
able by  the  crown  beyond  the  life  of  the 
reigning  king.  On  the  accession  of  George 
III.,  in  consideration  of  the  surrender  of 
the  larger  branches  of  the  hereditary 
revenue,  a  civil  list  was  settled  on 
his  majesty,  amounting  originally  to 
I  800,0UU/.,   and   afterwards    iuccased  to 
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}00,OQOl.,  on  which  the  pensions  were 
charged.  There  were  no  limits,  except 
the  Civil  List  itself,  within  which  the 
grant  of  pensions  was  confined ;  and  at 
various  times,  when  debts  on  this  list  had 
accumulated,  parliament  voted  con- 
siderable sums  (Sir  Henry  Pamell,  in 
his  work  on  '  Financial  Reform,'  says 
"some  millions")  for  their  discharge. 
!n  February,  1780,  during  the  administra- 
tion of  Lord  North,  Mr.  Burke  in- 
troduced his  bill  for  the  better  security 
of  the  independence  of  parliament,  and 
the  economical  reformation  of  the  civil 
and  other  establishments.  In  this  bill  it 
was  recited  that  the  pension  lists  were 
excessive,  and  that  a  custom  prevailed  of 
granting  pensions  on  a  private  list  during 
liis  majesty's  pleasure,  under  colour  that 
in  some  cases  it  may  not  be  expedient  to 
divulge  the  names  of  persons  on  the  said 
lists,  by  means  of  which  much  secret 
and  dangerous  corruption  may  be  here- 
after practised.  Mr.  Burke  proposed  to 
reduce  the  English  pension  list  to  a 
maximum  of  60,000/.,  but  the  bill,  as 
passed,  fixed  it  at  95,000/.  This  act  (22 
Geo.  III.  c.  82)  asserted  the  principle  that 
distress  or  desert  ought  to  be  considered 
as  regulating  the  future  grants  of  such 
pensions,  and  that  parliament  had  a  full 
right  to  be  informed  in  respect  to  this 
exercise  of  the  prerogative,  in  order  to 
ensure  and  enforce  the  responsibility  of 
the  ministers  of  the  crown.  Mr.  Burke's 
speech  on  introducing  his  bill  is  in  the 
third  volume  of  his  '  Works,'  ed.  1815. 

Up  to  this  time  the  Civil  List  pensions 
of  Ireland,  the  pensions  charged  on  the 
hereditary  revenues  of  Scotland,  and  the 
pensions  charged  on  the  4^  per  cent, 
duties,  had  not  been  regulated  by  par- 
liament. 

In  Ireland  the  hereditary  revenue  of 
the  crown  was  used  as  a  means  of 
political  corruption,  the  English  act 
of  1  Anne,  already  cited,  not  being  ap- 
plicable to  Ireland.  In  a  speech  of  Mr. 
Hutchinson,  secretary  of  state,  made  in 
the  Irish  House  of  Commons,  in  June, 
1793,  he  stated  that  the  gross  annual 
hereditary  revenue  of  Ireland  amounted 
to  764,627/.,  reduced  by  various  charges 
to  275,102/.  only  :  that  the  disposition  of 
this  revenue  was  in  the   hands  of  the 


king ;  that  "  his  letters  and  seals  were  the 
only  authority  for  using  it,  and  the  only 
voucher  allowed  by  the  Commissioners 
of  Accounts,  and  by  the  House  of  Com- 
mons ; "  and  that  there  was  no  Board  of 
Treasury  executing  their  functions  under 
the  authority  of  parliament.  The  Irish 
parliament,  in  1757,  had  come  to  a 
unanimous  resolution,  '<  That  the  grant- 
ing of  so  much  of  the  public  revenue  in 
pensions,  is  an  improvident  disposition 
of  the  revenue,  an  injury  to  the  crown, 
and  detrimental  to  the  people."  The  Irish 
pensions  then  amounted  to  40,000/.:  in 
two  years  after  the  above  resolution  was 
passed,  an  addition  of  26,000/.  was  made 
to  them;  and  in  1778  they  were  nearly 
double  the  amount  at  which  they  stood 
in  1757.  In  1787  leave  was  refused  to 
bring  in  a  bill  to  limit  the  amount  of 
pensions,  and  to  disable  persons  holding 
pensions  for  a  term  of  years,  or  during 
pleasure,  from  sitting  and  voting  in  par- 
liament. Mr.  Forbes,  who  moved  this 
bill,  stated  that  "  it  was  a  practice  among 
certain  members  of  the  house  to  whom 
pensions  had  been  granted,  to  carry  them 
into  the  market  and  expose  them  for 
sale."  In  1790  Mr.  Forbes  again  moved 
resolutions,  stating  "  that  the  Pension 
List  amounted  to  101,000/.,  exclusive  of 
military  pensions ;  that  the  increase  of 
pensions,  civil  and  military,  since  Feb- 
ruary, 1784,  had  been  29,000/. ;  and  that 
many  of  these  pensions  had  been  granted 
to  members  of  parliament  during  the 
pleasure  of  the  crown."  These  resolu- 
tions were  not  adopted.  In  1793,  when  the 
whole  policy  of  the  Irish  government 
was  changed,  among  other  beneficiaJ 
measures  introduced  and  recommende*.. 
on  the  authority  of  the  lord-lieutenant 
was  a  bill  to  limit  the  amount  of  pen- 
sions and  to  increase  the  responsibility  of 
the  Treasury,  which  was  passed  into  a 
law.  By  this  act  (33  Geo.  III.  c.  34, 
Irish  statutes),  the  pensions  on  the  Civil 
List  in  Ireland  were  limited  to  80,000/., 
allowing  a  sum  of  1200/.  only  to  be 
granted  in  each  year,  until  such  re- 
duction was  effected.  Grants  held 
during  the  pleasure  of  the  crown,  and 
converted  into  grants  for  life  to  the  same 
parties  and  to  the  same  amount,  were 
exempted  from   the    limitations   of  tlie 
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act.  This  act  effected  a  surrender  of 
the  hereditary  revenues  for  the  life  of 
the  king,  and  the  principle  of  appropri- 
ating money  by  parliamentary  authority. 
These  restraints  on  the  crown  were  not, 
however,  equal  in  eJBBciency  to  those 
contained  in  the  English  statute  of  Anne. 
At  the  time  of  the  act  33  Geo.  III.  being 
passed,  the  Irish  pensions  amounted  to 
124,000/.,  and  the  amount  was  not  re- 
duced to  80,000Z.  until  1814.  By  the  1 
Geo.  IV.  c.  1,  the  Irish  Pension  List 
was  further  reduced  to  50,000Z.,  no 
grants  exceeding  1 200Z.  to  be  made  in  any 
one  year  until  the  list  was  so  reduced. 

The  statute  of  1  Anne,  having  been 
passed  prior  to  the  Union,  did  not  affect 
Scotland ;  and  pensions  were  accordingly 
granted  by  the  crown  for  life,  or  for  lives, 
in  possession  or  in  reversion,  without 
restriction  in  amount,  or  in  the  duration 
of  the  grant,  other  than  the  amount  of 
the  revenues,  and  the  claims  and  burdens 
already  upon  them.  By  the  50  Geo.  III. 
c.  3,  the  principle  of  parliamentary  in- 
terference was  established  in  reference 
to  the  hereditary  revenues  of  Scotland, 
the  amount  of  the  pensions  was  reduced 
to  25,000/.,  and  no  more  than  SOOZ.  was 
to  be  granted  in  any  one  year,  until  such 
reduction  was  effected.  At  this  period, 
the  Civil  List  pensions  of  Scotland 
amounted  to  39,379Z.  By  the  1  Geo. 
IV.  c.  1,  the  hereditary  revenues  of 
Scotland  were  placed  to  the  account 
of  the  consolidated  fund. 

Certain  duties,  called  the  four  and  a 
half  per  cent,  duties,  were  not  withdrawn 
from  the  private  control  of  the  crown 
until  1830,  when  they  were  surrendered 
by  William  IV.  for  his  life,  the  pensions 
then  chargeable  upon  them  continuing 
payable.  On  the  accession  of  King 
William  IV.  there  was  nothing  there- 
fore to  prevent  the  Pension  Lists  of 
England,  Ireland,  and  Scotland  being 
consolidated ;  and  this  was  effected  by 
1  Wm.  IV.  c.  25,  which  also  made 
provision  for  their  reduction,  on  the 
expiration  of  existing  interests,  from  an 
amount  of  145,750Z.  net,  to  a  future 
maximum  sum  of  75,000Z.  The  Pension 
List  for  England  was  at  this  period 
74,200Z.  net ;  Scotland,  23,650Z. ;  Ireland, 
i7,90uZ. 


In  1830  the  ministry  of  the  Duke 
of  Wellington  was  overthiown,  on  the 
question  of  referring  the  Civil  List 
(which  comprises  the  Pension  List)  to  a 
select  committee.  Sir  Henry  Parnell's 
motion  to  that  effect  being  carried  by 
233  against  204. 

In  February,  1834,  in  order  to  define 
with  greater  precision  the  class  of  per- 
sons to  whom  the  grant  of  pensions 
ought  to  be  confined,  Lord  Althorp,  chan- 
cellor of  the  exchequer  (afterwards  Earl 
Spencer),  moved  resolutions  to  the  fol- 
lowing effect,  which  were  agreed  to  by 
the  House  of  Commons : — "  That  it  is 
the  bounden  duty  of  the  responsible  ad- 
visers of  the  crown  to  recommend  to  his 
Majesty  for  grants  of  pensions  on  the 
Civil  List,  such  persons  only  as  have  just 
claims  on  the  royal  beneficence,  or  who, 
by  their  personal  services  to  the  crown, 
by  the  performance  of  duties  to  the  pub- 
lic, or  by  their  useful  discoveries  in 
science  and  attainments  in  literature  and 
the  arts,  have  merited  the  gracious  con- 
sideration of  their  sovereign  and  the 
gratitude  of  their  country." 

On  the  accession  of  Queen  Victoria, 
in  1837,  the  subject  of  pensions  was 
again  considered  ;  and  a  select  committee 
of  the  House  of  Commons,  appointed  to 
inquire  into  the  Civil  List,  recom- 
mended— "  That  in  place  of  granting 
a  sum  of  75,000Z.  for  Civil  List  pensions, 
her  majesty  should  be  empowered  to 
grant  in  every  year  new  pensions  on  the 
Civil  List  to  the  amount  of  1200Z.,  these 
pensions  to  be  granted  in  strict  con- 
formity with  the  resolutions  of  the 
House  of  Commons,  of  February,  1834," 
These  views  were  adopted  by  the  House, 
and  embodied  in  the  1  Vict.  c.  2,  the 
words  of  the  resolution  being  introduced 
into  the  Act.  [Civil  List.]  Since  the 
accession  of  Queen  Victoria,  still  greater 
force  has  been  given  to  the  spirit  of  the 
Act,  in  consequence  of  the  recommenda- 
tions of  a  select  committee  of  the  House 
of  Commons,  appointed  in  December, 
1837,  to  inquire  how  far  the  pensions 
charged  on  the  Civil  List,  as  settled  on 
the  accession  of  William  IV.,  ought  to 
be  continued,  "  having  due  regard  to  the 
just  claims  of  the  parties,  and  to  economy 
in  the  public  expenditure."    This  com* 
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uiittee,  after  a  searching  inquiry  into  the 
merits  of  each  case  on  the  Pension  List, 
recommended  the  immediate  suspension 
of  several  pensions,  to  be  regranted  ou 
the  responsibility  of  the  government, 
should  the  circumstances  of  the  parties 
render  it  necessary;  others  they  con- 
sidered should  determine  at  an  earlier 
pyriod  than  specified  in  the  original 
grant;  and  for  several  pensions,  they 
considered  it  unadvisable  to  make  any 
future  provision,  that  is,  that  they 
should  be  no  longer  paid.  In  their  Re- 
port, dated  July,  1838,  the  committee 
recommended  that  in  the  case  of  all 
future  Civil  List  pensions,  the  reasons 
and  motives  of  the  grant  should  be  set 
forth  in  the  warrant  of  appointment; 
tiiat  in  pensions  granted  for  services  to 
others  than  the  individual  by  whom  the 
services  were  rendered,  care  should  be 
taken,  if  these  pensions  are  granted  for 
younger  lives,  that  is,  to  the  sons  or 
daughters  of  the  individual  entitled  to 
the  pension,  that  no  undue  increase  of 
charge  should  be  made;  and  that  such 
grants  should  be  avoided,  except  under 
very  peculiar  circumstances :  they  recom- 
mended also  that  pensions  for  the  relief 
of  distress  should  be  granted  only  ou  the 
condition  of  their  ceasing  when  the  cir- 
cumstances of  the  parties  no  longer  re- 
quire their  continuance  ;  that  all  pensions 
should  be  held  liable  to  deduction  or 
suspension  in  the  event  of  the  parties 
being  appointed  to  office  in  the  public 
service;  that  under  no  circumstances 
should  the  mere  combination  of  poverty 
with  the  hereditary  rank  of  the  peerage 
be  considered  as  a  justification  of  a  grant 
of  a  pension.  The  committee  also  recom- 
mended that,  in  order  to  avoid  any  possible 
doubt  or  misconception  hereafter,  enact- 
ments should  be  made  with  respect  to 
the  Irish  and  Scotch  revenue,  analogous 
to  those  of  the  English  act  of  1  Anne. 

It  appears  from  the  Report  of  the  Com- 
mittee on  Pensions  that  the  charge  of 
pensions  has  been  reduced  as  follow  : — 

En;,-land.  Ireland.     Scot-  4^  per  Total, 

land.  Cents. 
£            £            £  £  £ 

1782     85,000     80,000     13,300  16,700  195,000 

1820     74,200     67,300     37,100  34,300  212,000 

183C     74,200     .^3,900     33.200  24,100  185,400 

1838  The  liats  consolidated  140,900 


Mr.  Finlayson,  of  the  National  Debt 
Office,  calculated,  in  1838,  the  amount  of 
saving  which  will  be  derived  from  the 
new  system,  assuming  the  ratio  of  decrease 
to  continue  as  in  the  three  previous  years, 
and  that  the  average  ages  of  persons  to 
whom  new  grants  of  pensions  are  made 
will  be  the  same  as  heretofore  : — 

Old  Pension.  New  Pension.  Total, 

£  £                    £ 

1839       132,632  2,384  135,016 

1844         97,-540  8,077  105,617 

1849         59,258  13,398         72,656 

1854         30,792  18,255         49,047 

1858         13,161  21,716         34,877 

Mr.  Finlayson  was  furnished  by  the 
committee  with  the  ages  of  866  persons 
in  the  receipt  of  pensions  ;  and  in  828  of 
these  cases  the  date  of  the  grant  was 
ascertained.  The  mean  age  at  which 
pensions  were  granted  to  males  he  found 
to  be  32,  and  to  females  36  ;  and  out  oi 
every  1000/.  payable,  257/.  was  paid  to 
males  and  743/.  to  females.  Mr.  Finlay- 
son complains  that  "the  females  have 
understated  their  ages  very  considerably, 
and  sometimes  with  a  contempt  of  all 
probability,  more  than  one  lady  having 
set  down  her  age  at  39,  forgetting  that 
she  has  been  forty-five  years  in  receipt 
of  the  pension,  and  this  from  an  aversion 
to  own  the  age  of  40." 

The  following  is  an  account  of  the 
total  amount  of  pensions  granted  in  each 
year,  ending  the  20th  day  of  June,  from 
1829  to  1837  inclusive  ;  soon  after  which 
period  the  act  1  Vict.  c.  2,  came  into 
operation,  and  the  power  of  granting 
pensions  was  restricted.     [Civil  List.] 

1829  .    £1830         1834     .    £2878 

1830  .       6353         1835     .      2748 

1831  .       5401  1836     .       1310 

1832  .       2638         1837     .      3230 

1833  .         900 

Besides  the  pensions  on  the  Civil  List, 
the  regulation  of  M'hich  at  different  periods 
has  been  referred  to  above,  there  are  vjist 
sums  annually  appropriated  by  parlia- 
ment to  the  payment  of  pensions  of  an- 
other description.  Thus  every  year  the 
sum  of  about  1,350,000/.  was  voted  on 
account  of  the  pensioners  of  Chelsea 
Hospital ;  245,00u/.  to  the  out-pensionerR 
of  Greenwich;    148,9911/.  to  widows   of 
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officers  of  land-forces ;  and  to  officers 
in  each  of  the  civil  departments  of  the 
government  large  sums  are  annually  paid 
in  pensions  and  superannuation  allow- 
ances. The  half- pay  to  retired  officers 
of  the  navy  and  army  may  also  be  con- 
sidered in  the  light  of  a  pension.  In 
1832  the  charge  on  the  public  for  pensions, 
superannuations,  and  half-pay  amounted 
to  6,152,702/.  (Financial  Reform,  p.  203, 
4th  edit.)  "  The  operation  of  the  super- 
annuation, the  grant  of  retired  allowances, 
the  naval  and  military  pensions  granted 
for  good  services,  the  pensions  granted 
by  tiie  57  George  III.  c.  65,  for  persons 
who  have  occupied  high  political  offices, 
and  the  pensions  for  diplomatic  and  con- 
sular services,  have  to  a  great  extent 
superseded  one  of  the  original  purposes 
of  the  Pension  List.  These  acts  have 
also  substituted  a  strictly  defined  and 
regulated  system  of  reward,  for  a  system 
which  depended  on  the  arbitrary  selection 
of  the  crown  or  the  recommendation  of 
the  existing  government,  exposed  to  the 
bias  of  party  or  personal  considerations." 
{Report  on  Pensions,  No.  218,  Sess.  1838.) 
Sir  Henry  Parnell,  in  chapter  xii.  of  his 
*  Financial  Reform,'  shows  that  there  are 
many  abuses  to  be  remedied  in  reference 
especially  to  superannuations.  "  Nothing 
(he  says)  can  be  more  extravagant  and 
inconsistent  with  a  proper  guardianship 
of  the  public  purse  than  the  system  of 
salaries  and  superannuations  now  in  ope- 
ration. The  salaries  are  so  much  higher 
than  they  ought  to  be,  that  every  officer 
and  clerk  has  sufficient  means  of  making 
a  provision  for  infirmity  and  old  age. 
But  notwithstanding  this  fact,  as  to  the 
sufficiency  of  salary,  in  the  true  spirit 
of  profusion,  a  great  superannuation 
allowance  has  been  added."  In  1830 
there  were  nearly  one  thousand  officers 
in  the  public  service,  with  salaries  of 
1000/.  a  year  and  upwards,  enjoying 
amongst  them  2,066,574/. ;  and  of  these 
there  were  216  persons  whose  salaries 
averaged  4429/. ;  and  yet  from  the  pass- 
ing of  the  Superannuation  Act  in  1810 
till  1830,  the  charge  for  civil  superan- 
nuation was  increased  from  94,550/.  to 
480,081/.  It  was  stated  in  the  Third 
Report  of  the  Finance  Committee  (Sess. 
1828),  that  in  not  a  few  cases  persons 


obtained  superannuations,  as  unfit  for  th€ 
public  service,  who  enjoyed  health  and 
strength  long  afterwards,  and  discharged 
the  active  duties  of  life  in  private  business. 
In  1831  the  treasury  established  some 
very  important  restrictions  relative  to 
superannuation  allowances,  which  are 
given  in  a  Parliamentary  Paper  (No.  190, 
2nd  Session,  1831). 

For  an  account  of  pensions  under  the 
French  monarchy  the  reader  may  refer 
to  the  Encyclope'die  Me'thodique  (section 
*  Finances'). 

PERJURY   (from   the    Latin  perju- 
rium),  by  the  common  law  of  England,  is 
the  offence  of  falsely  swearing  to  facts 
in  a  judicial  proceeding.     To  constitute 
this  offence  the  party  must  have   been 
lawfully  sworn   to   speak  the   truth  by 
some  court,  judge,  or  officer  having  com- 
:  petent  authority  to  administer  an  oath ; 
j  and,  under  the  oath  so  administered,  he 
must  wilfully   assert  a  falsehood  in  a 
!  judicial  proceeding  respecting  some  fact 
i  which  is  material  to  the  subject  of  in- 
;  quiry   in   that  proceeding.     In  a   legal 
sense,  therefore,  the  term  has  a   much 
i  narrower  import  than  it  has  in  its  popular 
i  acceptation.     A  person  may  commit  per- 
I  jury  by  swearing  that  he  believes  a  fact 
'  to  be  true  which  he  knows  to  be  false. 
I  It  is  immaterial  whether  the  false  state- 
I  ment    has    received    credit    or    not,   or 
whether  any  injury  has  been  sustained 
by  an   individual   in  consequence  of  it. 
The  offence  of  perjury  is  a  Misdemeanor. 
The  history  of  this  offence  in  the  com- 
mon law  is  entirely  dependent  upon  the 
history  of   the    trial   by  jury.     Where 
perjury   is   mentioned   by   Bracton   and 
Fleta,    they   exclusively    allude  to    the 
offence   of  jurors  in   giving  a  wilfully 
false  verdict;  and  as  the  jury  appear  to 
have  been   originally  merely  witnesses, 
speaking  from  their  personal  knowledge 
of  the  facts,  and  sworn  to  speak  the  truth, 
their  misconduct    in  giving  a  false   de- 
cision might  be  justly  treated  as  perjury. 
[Jury.]    There  is  no  trace  in  the  statutes 
or  in  the   reported  proceedings  of  the 
!  courts,  of  any  penal  law  against  perjury 
j  in  witnesses,  as  distinguished  from  that 
of  jurors,  earlier  than  the  reign  of  Henry 
VIII.;    the  date  of  the  introduction  of 
the  witness's  oath  to  speak  the  truth,  in 
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nse  at  the  present  day,  is  unknown,  and 
no  form  of  process  for  securing  the  at- 
tendance of  witnesses  (except  where  they 
were  added  to  the  jury)  seems  to  have 
existed  before  the  reign  of  Elizabeth. 
f  Jury.]  These  facts  tend  to  show  that 
the  offence  of  perjury  has  received  its 
present  definite  character  by  the  corre- 
sponding change  in  the  functions  of  the 
jury.  This  change  was  complete  in  the 
time  of  Sir  Edward  Coke,  as  he  defines 
perjury  nearly  in  the  same  terms  in  which 
it  is  described  in  more  modern  text-books. 
(3  Inst.,  163.) 

A  defendant  in  equity  is  guilty  of  per- 
jury by  false  swearing  in  his  answer  to 
a  plaintiffs  bill.  The  defendant  is  in 
fact  also  a  witness,  for  he  is  bound  to 
answer  on  oath  to  the  matter  contained 
in  the  bill,  and  the  plaintiff  may  read  the 
whole  or  any  integral  portion  of  the 
defendant's  answer  as  evidence  against 
such  defendant.  In  the  case  of  an  answer 
in  equity,  the  offence  of  false  swearing 
falls  exactly  within  the  definition  given 
at  the  head  of  this  article. 

The  punishments  of  perjury  by  the 
common  law  were,  discretionary  fine  and 
imprisonment ;  the  pillory,  which  punish- 
ment was  abolished  (by  1  Vict.  c.  23) 
in  1837  ;  and  a  perpetual  incapacity  to 
give  evidence  in  courts  of  justice.  As 
to  the  penalties  for  Perjury,  see  Law, 
Criminal,  p.  205.  There  are  many  sta- 
tutes by  which  oaths  are  required  as  a 
sanction  to  statements  of  facts  under  a 
variety  of  circumstances,  and  otherwise 
than  in  judicial  proceedings  ;  and  these 
statutes  frequently  declare  that  false 
swearing  in  such  cases  shall  amount  to 
perjury,  and  be  punishable  as  such.  The 
Commissioners  on  Criminal  Law  have 
pointed  out  the  objections  to  provisions 
of  this  kind,  and  have  suggested  a  mode 
of  rendering  the  law  upon  the  subject 
more  precise  by  drawing  a  line  of  dis- 
tinction between  false  testimony  in  courts 
of  justice  and  false  swearing  to  facts  on 
other  occasions.  See  Fifth  Report,  pp. 
25  and  50. 

By  the  5  &  6  William  IV.  c.  62,  de- 
clarations may  now  be  substituted  for 
oaths  in  many  extrajudicial  proceedings. 
'0^TH.1 

PERPETUATION      OF      TESTI- 


MONY. A  party  who  has  an  interest 
in  property,  but  not  such  an  interest  as 
enables  him  immediately  to  prosecute  his 
claim,  or  a  party  who  is  in  possession  of 
property  and  fears  that  his  right  may  at 
some  future  time  be  disputed,  is  entitled 
to  examine  witnesses  in  order  to  preserve 
that  testimony,  which  may  be  lost  by  the 
death  of  such  witnesses  before  he  can 
prosecute  his  claim,  or  before  he  is  called 
on  to  defend  his  right.  This  is  effected 
by  such  party  filing  a  bill  in  equity  against 
such  persons  as  are  interested  in  disput- 
ing his  claim,  in  which  bill  he  prays  that 
the  testimony  of  his  witnesses  may  be 
perpetuated.  This  is  the  only  relief  that 
the  bill  prays.  If  the  prayer  of  the  bill 
is  granted,  a  commission  issues  to  ex- 
amine the  witnesses,  whose  depositions 
are  taken  in  the  usual  way  in  suits  in 
equity.  The  depositions,  when  taken, 
are  sealed  up  and  retained  in  the  custody 
of  the  court  which  grants  the  commission. 
When  they  are  required  to  be  used  as 
evidence,  they  can  be  so  used,  by  per- 
mission of  the  court,  by  the  party  who 
has  filed  his  bill  or  those  who  claim 
under  him,  and  they  can  be  read  by  the 
direction  of  the  court  as  evidence  on  a 
trial  at  law,  if  it  is  then  proved  that  the 
witnesses  are  dead,  or  from  any  suiSicient 
cause  cannot  attend.  If  the  witnesses 
are  living  when  the  trial  takes  place,  and 
can  attend,  they  must  be  produced.  A 
defendant  to  such  a  bill  may  join  in  the 
commission,  and  may  examine  witnesses 
under  the  commission,  and  he  is  entitled 
to  use  their  depositions  as  evidence  in  his 
favour  at  a  future  trial.     ( 1  Mer.,  434.) 

A  bill  to  perpetuate  testimony  may  be 
filed  by  any  person  who  has  a  vested 
interest,  however  small,  in  that  thing  to 
which  he  lays  claim.  The  parties,  de- 
fendants to  such  bill,  are  those  who  have 
some  adverse  interest  to  the  plaintiff. 

PERSONALTY  AND  PERSONAL 
PROPERTY.     [Chattels.] 

PETITION  OF  RIGHT.  In  the  first 
parliament  of  Charles  I.,  which  met  in 
1 626,  the  Commons  refused  to  grant  sup- 
plies until  certain  rights  and  privileges 
of  the  subject,  which  they  alleged  had 
been  violated,  should  have  been  solemnly 
recognised  by  a  legislative  enactment 
With  this  view  they  framed  a  petition  to 
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t!ie  king,  in  which,  after  reciting  various 
statutes  by  which  their  rights  and  privi- 
leges were  recognised,  they  pray  the  king 
"  that  no  man  be  compelled  to  make  or 
yield  any  gift,  loan,  benevolence,  tax,  or 
such-like  charge,  without  common  con- 
sent by  act  of  parliament, — that  none  be 
called  upon  to  make  answer  for  refusal 
so  to  do, — that  freemen  be  imprisoned  or 
detained  only  by  the  law  of  the  land,  or 
by  due  process  of  law,  and  not  by  the 
king's  special  command,  without  any 
charge, — that  persons  be  not  compelled 
lu  receive  soldiers  and  mariners  into  their 
houses  against  the  laws  and  customs  of 
the  realm, — that  commissions  for  pro- 
ceeding by  martial  law  be  revoked :  all 
which  they  pray  as  their  rights  and 
liberties  according  to  the  laws  and  statutes 
of  the  realm." 

To  this  petition  the  king  at  first  sent 
an  evasive  answer :  "  The  king  willeth 
that  right  be  done  according  to  the  laws 
and  customs  of  the  realm,  and  that  the 
statutes  be  nut  in  due  execution,  that  his 
subjects  mt-j"  have  no  cause  to  complain 
of  any  wrongs  or  oppressions  contrary  to 
tl-.eir  just  rights  and  liberties,  to  the  pre- 
servation whereof  he  holds  himself  in 
conscience  obliged  as  of  his  own  prero- 
gative." This  answer  being  rejected  as 
unsatisfactory,  the  king  at  last  pronounced 
the  formal  words  of  unqualified  assent, 
"  Let  right  be  done  as  it  is  desired." 
(1  Car.  I.  c.  1.)  Notwithstanding  this, 
however,  the  ministers  of  the  crown  caused 
the  petition  to  be  printed  and  circulated 
with  the  first  insufficient  answer. 
PETIT  SERJEANTY.  [Serjeant.] 
PEW.  The  word  pew  seldom  occurs 
in  writers  upon  ecclesiastical  law,  who 
almost  invariably  use  the  expression 
'*  church  seat." 

There  were  no  pews  in  churches  until 
about  the  period  of  the  Reformation,  prior 
to  which  the  seats  were  moveable,  such 
as  chairs  and  benches,  as  we  see  at  this 
time  in  the  Roman  Catholic  churches  on 
the  Continent.  Before  that  time  no  cases 
are  to  be  found  of  claims  to  pews,  although 
in  the  common-law  books  two  or  three 
claims  are  mentioned  to  seats  in  a  church, 
or  particular  parts  of  a  seat,  which  were 
probably  moveable  benches  or  forms. 
"  By  the  general  law  and  of  common 


right,"  Sir  John  NichoU  observed  (in 
Fuller  V.  Lane,  2  Add.  EccL  Rep.,  425), 
"all  the  pews  in  a  parish  church  are 
the  common  property  of  the  parish  ; 
they  are  for  the  use  in  common  of  the 
parishioners,  who  are  all  entitled  to  be 
seated  orderly  and  conveniently  so  as 
best  to  provide  for  the  accommodation  of 
all."  The  right  of  appointing  what  per- 
sons shall  sit  in  each  seat  belongs  to  the 
ordinary  (3  Inst.^  202) ;  and  the  church- 
wardens, who  are  the  officers  of  the  or- 
dinary, are  to  place  the  parishioners 
according  to  their  rank  and  station ;  but 
they  are  subject  to  his  control  if  any 
complaint  should  be  made  against  them." 
(Pettman  v.  Bridger,  1  PUIL,  323.)  A 
parishioner  has  a  right  to  a  seat  in  the 
church  without  any  payment  for  it,  and 
if  he  has  cause  of  complaint  in  this  respect 
against  the  churchwardens,  he  may  cite 
them  in  the  ecclesiastical  court  to  show 
cause  why  they  have  not  seated  him 
properly  ;  and  if  there  be  persons  occupy- 
ing pews  who  are  not  inhabitants  of  the 
parish,  they  ought  to  be  displaced  in 
order  to  make  room  for  him.  This  ge- 
neral right  however  of  the  churchwardens 
as  the  officers  of  the  ordinary  is  subject 
to  certain  exceptions,  for  private  rights 
to  pews  may  be  sustained  upon  the  ground 
of  a  faculty,  or  of  prescription,  which 
presumes  a  faculty. 

The  right  by  faculty  arises  where  the 
ordinary  or  his  predecessor  has  granted 
a  licence  or  faculty  appropriating  certain 
pews  to  individuals.  Faculties  have 
varied  in  their  form  ;  sometimes  the  ap- 
propriation has  been  to  a  person  and  his 
family  "  so  long  as  they  continue  inha- 
bitants of  a  certain  house  in  the  parish  :" 
the  more  modern  form  is  to  a  man  and 
his  family  "  so  long  as  they  continue  in- 
habitants of  the  paS-ish"  generally.  The 
first  of  these  is  perhaps  the  least  excep- 
tionable form.  (Sir  J.  Nicholl,  2  Add., 
426.) 

Where  a  faculty  exists,  the  ordinary 
cannot  again  interfere :  it  has  however 
been  laid  down  in  the  ecclesiastical  court 
that  where  a  party  claiming  by  faculty 
ceases  to  be  a  parishioner,  his  right  is 
determined.  Sir  John  Nicholl  states, 
*♦  Whenever  the  occupant  of  a  pew  in  the 
body  of  the  church  c«iaes   to  be  a  pa* 
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rishioner,  his  rightto  the  pew,howsoever 
fi>unded,  and  how  valid  soever  during 
his  continuance  in  the  parish,  at  once 
ceases."  (Fuller  v.  Lane,  2  Add.,  427.) 
The  same  doctrine  has  been  sanctioned 
by  the  Court  of  King's  Bench.  (Byerley 
if;.  Windus,  5  Barn,  and  Cress.,  18.)  But 
in  a  case  in  the  Court  of  Exchequer, 
chief  baron  Macdonald  was  of  a  different 
opinion.  The  question  there  was  whether 
ihere  could  be  in  law  a  prescription  for 
a  person  living  out  of  the  parish  to 
have  a  pew  in  the  body  of  the  church, 
and  it  was  held  that  there  might  (Lousley 
V.  Hayward,  1  Y.  and  /.,  583).  As  pre- 
scription presumes  a  faculty,  these  opinions 
seem  to  be  at  variance.  Where  a  claim 
to  a  pew  is  made  by  prescription  as  an- 
nexed to  a  house,  the  question  must  be 
tried  at  law.  The  courts  of  common 
.fivr  in  such  cases  exercise  jurisdiction  on 
the  ground  of  the  pew  being  an  easement 
to  the  house  (Mainwaring  v.  Giles,  5 
Barn,  and  Aid.,  361);  and  if  the  ecclesi- 
astical courts  proceed  to  try  such  pre- 
scription, a  prohibition  would  issue.  In 
order  to  support  a  claim  by  prescription, 
o:xupancy  must  be  proved,  and  also  repair 
of  the  pew  by  the  party,  if  any  has  been  re- 
quired. (Pettmany.  Bridge  r,  1  Phill.,  S25; 
Rogers  v.  Brooks,  1  T.  JR.,  431 ;  Griffith 
V.  Matthews,  5  71  i?.,  297.)  The  above 
observations  apply  to  pews  in  the  body 
of  the  church.  With  respect  to  seats  in 
the  chancel,  it  is  stated  in  the  Report  of 
tlie  Ecclesiastical  Commission,  page  49, 
*•  the  law  has  not  been  settled  with  equal 
certainty,  and  great  inconvenience  has 
been  experienced  from  the  doubts  con- 
tinued to  be  entertained.  Some  are  of 
opinion  that  the  churchwardens  have  no 
authority  over  pews  in  the  chancel. 
Again,  it  has  been  said  that  the  rector, 
whether  spiritual  or  lay,  has  in  the  first 
instance  at  least  a  right  to  dispose  of  the 
seats;  claims  have  also  been  set  up  on 
behalf  of  the  vicar;  the  extent  of  the 
ordinary's  authority  to  remedy  any  undue 
arrangement  with  regard  to  such  pews 
has  been  questioned."  (Gibson,  226 ;  3 
Inst.,  202 ;  1  Brown  and  Goul.,  Eep.,  4  ; 
Griffith  V.  Matthews,  5  T.  E.,  298; 
Cliltbrd  V.  Wicks,  1  B.  and  Ad.,  498  ; 
Morgan  v.  Curtis,  3  Man.  and  RyL,  389  ; 
Rich  V. Bushnell  4 Hagg  ,  Ecc.  R'ep.A'64.) 


With  regard  to  aisles  or  isles  (wingsj 
in  a  church,  the  case  is  different.  The 
whole  isle  or  particular  seats  in  it  may 
be  claimed  as  appurtenant  to  an  ancient 
mansion  or  dwelling-house,  for  the  use  of 
the  occupiers  of  which  the  aisle  is  pre- 
sumed to  have  been  originally  built.  In 
order  to  complete  this  exclusive  right  it 
is  necessary  that  it  should  have  existed 
immemorially,  and  that  the  owners  of  the 
mansion  in  respect  of  which  it  is  claimed 
should  from  time  to  time  have  borne  the 
expense  of  repairing  that  which  they 
]  claim  as  having  been  set  up  by  their  pre- 
decessors.    (3  Inst,  202.) 

The  purchasing  or  renting  of  pews  in 
churches  is  contrary  to  the  general  eccle- 
siastical law.  (Walter  v.  Gunner  and 
Drury,  1  Hagg.,  Consist.  Rep.,  314,  and 
the  cases  referred  to  in  the  note,  p.  318  : 
Hawkins  and  Coleman  v.  Compeigne,  3 
Phill.,  16.) 

Pew-rents,  under  the  church-building 
acts,  are  exceptions  to  the  general  law ; 
and  where  rents  are  taken  in  populous 
places,  they  are  sanctioned  by  special 
acts  of  parliament.  Pew-rents  in  private 
unconsecrated  chapels  do  not  fall  under 
the  same  principle,  such  chapels  being 
private  property. 

PHYSICIAN.  The  first  class  of  me- 
dical practitioners  in  rank  and  legal  pre- 
eminence is  that  of  the  physicians.  They 
are  (by  statute  32  Henry  VIII.)  allowed 
to  practise  physic  in  all  its  branches, 
among  which  surgery  is  enumerated. 
The  law  therefore  permits  them  both  to 
prescribe  and  compound  their  medicines, 
and  to  perform  operations  in  surgery  as 
well  as  to  superintend  them.  These  pri- 
vileges are  also  reserved  to  them  by  the 
statutes  and  charters  relating  to  the  sur- 
geons and  the  apothecaries.  Yet  cus- 
tom has  distinguished  the  classes  of  the 
profession.  The  practice  of  the  phy- 
sician is  universally  understood,  as  well 
by  their  college  as  the  public,  to  be  pro- 
perly confined  to  the  prescribing  of  me- 
dicines, which  are  to  be  compounded  by 
the  apothecaries  ;  and  in  so  far  superin- 
tending the  proceedings  of  the  surgeon  as 
to  aid  his  operations  by  prescribing  what 
is  necessary  to  the  general  health  of  the 
patient,  and  for  the  purpose  of  counter- 
acting any  internal  disease.     It  would  be 
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impossible  to  enumerate  here  the  legal 
qualifications  required  by  all  the  dificreut 
European  universities  ;  it  will  therefore 
be  sufficient  to  mention  those  recognised 
in  the  British  dominions. 

In  the  university  of  Oxford,  for  the  de- 
gree of  Bachelor  of  Medicine,  it  is  neces- 
sary that  the  candidate  should  have  com- 
pleted twenty  eight  terms  from  the  day 
of  matriculation ;  that  he  should  have 
gone  through  the  two  examinations  re- 
quired for  the  degree  of  bachelor  of  arts ; 
that  he  should  have  spent  at  least  three 
years  in  the  study  of  his  profession ;  and 
that  he  should  be  examined  by  the  Re- 
gius Professor  of  medicine  and  two  other 
examiners  of  the  degree  of  M.D.  in  the 
theory  and  practice  of  medicine,  ana- 
tomy, physiology,  and  pathology ;  in  ma- 
teria medica,  as  well  as  chemistry  and 
botany,  so  far  as  they  illustrate  the  sci- 
ence of  medicine  ;  and  in  two  at  least  of 
the  following  ancient  medical  writers, 
viz.  Hippocrates,  Celsus,  Aretaeus,  and 
Galen.  After  taking  the  degree  of  Ba- 
chelor of  Medicine,  a  licence  to  practise 
is  delivered  to  the  candidate,  under  the 
common  seal  of  the  university. 

For  the  degree  of  Doctor  of  Medicine, 
the  candidate  is  required  to  have  com- 
pleted forty  terms  from  the  day  of  matri- 
culation ;  and  to  recite  publicly  in  the 
schools  a  dissertation  upon  some  subject, 
to  be  approved  by  the  Kegius  Professor, 
to  whom  a  copy  of  it  is  afterwards  to  be 
presented. 

At  Cambridge  a  student,»before  he  can 
proceed  to  the  degree  of  Bachelor  of  Me- 
dicine, must  have  entered  on  his  sixth 
year,  have  resided  nine  terms,  and  have 
passed  the  previous  examination :  the 
necessary  certificates,  &c.  are  much  the 
same  as  those  required  at  Oxford.  A 
Doctor  of  Medicine  must  be  of  five  years' 
standing  from  the  degree  of  M.B. 

Since  the  university  of  London  has 
been  chartered,  in  1837,  the  degrees  of 
Bachelor  and  Doctor  of  Medicine,  among 
others,  have  been  conferred  there.  The 
regulations  under  which  these  degrees 
are  conferred  are  printed  in  the  London 
University  Calendar  for  1845. 

In  Scotland  the  degree  of  doctor  of 
medicine  is  conferred  by  the  univer- 
sities  of    Edinburgh,    Glasgow,   Aber- 


deen, and  St  Andrews,  from  which  last, 
named  university  a  diploma  can  still 
be  obtained  without  residence ;  the  regu- 
lations at  the  others  contain  nothing  par- 
ticularly worthy  of  notice. 

In  Ireland  the  King  and  Queen's  Col- 
lege of  Physicians  exercise  much  the 
same  authority  as  the  English  college. 
The  degrees  of  Bachelor  and  Doctor  of 
Medicine  conferred  by  Trinity  College, 
Dublin,  rank  with  the  same  degrees  re- 
spectively from  Oxford  and  Cambridge, 
and  are  never  given  without  previous 
study  in  arts,  which  occupies  four  years. 
For  the  degree  of  M.D.  five  years  must 
have  elapsed  since  the  degree  of  M.B. 
was  conferred;  the  candidate  is  then  to 
undergo  a  second  examination,  and  write 
and  publish  a  Latin  thesis  on  some  me- 
dical subject. 

By  the  English  law  a  physician  is  ex- 
empted from  serving  on  juries,  from 
serving  various  offices,  and  from  bearing 
arms.  He  is  (according  to  Willcock,  p. 
105)  responsible  for  want  of  skill  or  at- 
tention, and  is  liable  to  make  compensa- 
tion in  pecuniary  damages  (as  far  as  such 
can  be  deemed  a  compensation)  to  any  of 
his  patients  who  may  have  suflFered  injury 
by  any  gross  want  of  professional  know- 
ledge on  his  part. 

In  England  physicians  were  once 
sometimes  rewarded  by  the  grant  of 
church  livings,  prebendaries,  and  dean- 
eries ;  and  the  names  of  some  are  pre- 
served who  were  made  bishops.  The 
fee  of  a  physician  is  honorary,  and  it 
cannot  be  recovered  by  an  action  at  law ; 
and  every  person  professing  to  act  as  a 
physician  is  precluded  from  assuming  a 
different  character,  as  that  of  a  surgeon 
or  apothecary,  for  the  purpose  of  recover- 
ing his  fees,  although  he  may  in  fact  be 
a  surgeon  or  apothecary,  or  a  person  who 
had  no  right  to  practise  as  a  physician. 
It  has  likewise  been  determined  that  a 
custom  in  the  defendant's  neighbourhood 
to  pay  physicians  at  a  certain  rate  is  im- 
material, and  gives  them  no  greater  right 
to  bring  the  action  than  in  places 
where  no  such  custom  is  known.  (Will- 
cock,  p.  3.)  A  physician  however  of 
great  eminence  may  be  considered  rea- 
sonably entitled  to  a  larger  recompense 
than  one  who  has  not  equal  practice,  after 
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it  has  become  publicly  understood  that  he 
expects  a  larger  fee ;  inasmuch  as  the 
party  applying  to  him  must  be  taken  to 
have  employed  him  with  a  knowledge  of 
this  circumstance.     (Ibid,) 

PHYSICIANS,  ROYAL  COLLEGE 
OF,  was  founded  through  the  instrumen- 
tality of  Linacre,  who  obtained,  by  his 
interest  with  Cardinal  Wolsey,  letters  pa- 
tent from  Henry  VIII.,  dated  in  the  year 
1518.  This  charter  granted  to  John 
Chambre,  Thomas  Linacre,  Ferdinand  de 
Victoria,  Nicholas  Halsewell,  John  Fran- 
cis and  Robert  Yaxley,  that  they,  and  all 
men  of  the  same  faculty  of  and  in  the  city 
of  London,  should  be  in  fact  and  name 
one  body  and  perpetual  community  or 
college ;  and  that  the  same  community  or 
college  might  yearly  and  for  ever  elect 
and  make  some  prudent  man  of  that  com- 
munity expert  in  the  faculty  of  medicine, 
president  of  the  same  college  or  commu- 
nity, to  supervise,  observe,  and  govern 
for  that  year  the  said  college  or  commu- 
nity, and  all  men  of  the  same  faculty,  and 
their  affairs,  and  also  that  the  president 
and  college  of  the  same  community  might 
elect  four  every  year,  who  should  have 
the  supervision  and  scrutiny,  &;c.  of  all 
physicians  within  the  precinct  of  London. 
The  statute  (14  Henry  VIII.)  confirmed 
this  charter,  and  further  ordained,  that 
tlie  six  persons  above  named,  choosing  to 
themselves  two  more  of  the  said  common- 
alty, should  from  henceforth  be  called  and 
cieaped  elects ;  and  that  the  same  elects 
should  yearly  choose  one  of  them  to  be 
president  of  the  said  commonalty ;  and 
then  provided  for  the  election  of  others 
to  supply  the  rooms  and  places  of  such 
elects  as  should  in  future  be  void  by  death 
or  otherwise,  which  was  to  be  made  by 
the  survivors  of  the  same  elects.  The 
statute  (32  Henry  VIII.)  provides  that 
from  thenceforth  the  President,  Com- 
mons, and  Fellows  might  yearly,  at  such 
time  as  they  should  think  fit,  elect  and 
choose  four  persons  of  the  said  Commons 
and  Fellows,  of  the  best  learned,  wisest, 
and  uiost  discreet,  such  as  they  should 
think  convenient,  and  have  experience  in 
the  faculty  of  physic,  to  search  and  ex- 
amine apothecaries'  wares,  &c.  This  last 
appointment  is  independent  of  the  con- 
stitution of  the  body,  the  persons  so  ap- 


pointed being  officers  for  a  special  pur- 
pose ;  and  it  has  been  usual  to  select  for 
this  office  the  same  four  persons  in  whom 
the  government  of  the  physicians  is  re- 
posed by  the  charter  and  statute  of  the 
14th  of  that  king. 

The  constituted  officers  then  of  this 
corporation  are  the  eight  elects,  of  whom 
one  is  to  be  president,  and  four  gover- 
nors, who  have  generally  borne  the  namie 
of  censors.  There  is  nothing  to  be  ga- 
thered from  the  charter  or  statutes  in  any 
way  tending  to  exclude  any  of  the  elects, 
except  the  president,  from  the  office  of 
censor ;  and  as  no  duties  are  assigned  to 
the  elects,  except  those  of  filling  up  their 
own  number,  electing  one  of  themselves 
to  be  president,  and  granting  testimonials 
to  country  practitioners,  they  may  be  ra- 
ther regarded  as  candidates  for  the  office 
of  president  than  as  active  officers  of  the 
corporation.  The  college  is  bound  to 
choose  four  censors,  for  the  purpose  of 
discharging  the  duties  confided  in  it, 
which  are  to  be  executed  by  these  offi- 
cers. It  is  also  incumbent  on  the  elects 
to  preserve  their  number,  so  tbat  there 
may  at  no  time  be  less  than  five,  includ- 
ing the  president,  as  they  would  not,  after 
a  Kirther  reduction,  be  capable  either  of 
electing  a  president  or  choosing  others  to 
fill  the  vacancies  in  their  own  body. 
(Willcock,  On  the  Laws  of  the  Medical 
Profession,  p.  32.)  It  is  evident  that  the 
charter  so  far  incorporated  all  persons  of 
the  same  faculty,  of  and  near  London, 
that  every  person  on  the  23rd  of  Septem- 
ber in  the  IGth  year  of  the  reign  of  Henry 
VIII.  falling  within  that  description, 
was  entitled  to  be  admitted  into  the  asso- 
ciation. Such  of  them  as  had  availed 
themselves  of  this  privilege,  and  others 
subsequently  admitted,  are  the  persons  de- 
scribed by  statute  32  Henry  VIII.  as 
'  Commons  and  Fellows '  (quoted  in  Will- 
cock,  p.  13).  But  as  to  the  persons  who 
should  afterwards  enjoy  that  distinction, 
the  original  charter  and  all  subsequent 
statutes  are  silent.  James  I.  and  Chailes 
II.  granted  charters  to  this  body.  The  first 
is  silent  as  to  the  mode  of  continuing  it ; 
but  the  charter  of  Charles,  after  limiting 
the  number  of  Fellows  to  forty,  directed 
that  when  a  vacancy  should  occur  in  that 
number,  the  remainder  should  elect  one 
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of  the  most  learned  and  able  persons 
skilled  and  experienced  in  physic,  then  of 
the  commonalty  of  members  of  the  college. 
Each  of  these  charters  seems  to  have  been 
granted  with  a  \iew  to  the  enactment  of 
a  bill  to  the  same  effect,  as  the  kings  re- 
spectively pledged  themselves  to  give  it 
the  royal  assent.  No  statute  has  been  at 
any  time  passed  in  pursuance  of  this  pur- 
pose ;  and  it  is  very  doubtful  how  far  and 
in  what  manner  the  charters  have  been 
accepted  by  the  college,  though  they  have 
certainly  been  several  times  acted  upon. 
(Willcock,  p.  34.) 

The  licentiates  of  the  college  who  may 
practise  within  the  precincts  of  London 
and  seven  miles  round  it  were  (until 
183('))  of  three  orders,  viz.  Fellows,  Can- 
didates, and  mere  Licentiates.  The  last 
of  these  classes,  generally  denominated 
licentiates,  are  those  who  have  only  a 
licence  to  practise  physic  within  the  pre- 
cincts above  described.  The  second  class 
was  abolished  in  1836.  The  first  class 
are  those  who  have  received  that  licence, 
but  whose  licence  also  shows  that  they 
are  admitted  to  the  order  of  fellows. 
This  licence  has  often  been  called  a  di- 
ploma, but  as  it  confers  no  degrees,  the 
word  is  not  properly  applied,  according 
to  its  more  strict  signification. 

The  common  law  having  given  every 
man  a  right  to  practise  in  any  profession 
or  business  in  which  he  is  competent,  the 
effect  of  14  Henry  VIII.  must  be  taken  to 
be  this  ;  it  has  left  to  every  man  his  com- 
mon law  right  of  practising  in  the  pro- 
fession of  physic,  as  in  any  other  profes- 
sion, if  competent,  and  has  appointed  the 
president  and  college  to  be  judges  of  this 
competency.  (Willcock,  p.  38.)  The 
mode  of  examination  is  wholly  in  the 
discretion  of  the  college,  which  has  con- 
fided the  immediate  direction  of  it  to  the 
censors.  It  has  however  also  appointed 
that  the  doors  of  the  censors'  chamber 
shall  be  open  to  all  fellows  who  may  think 
proper  to  be  present,  and  that  they  may 
take  part  in  the  examination,  should  they 
think  fit ;  and  that  the  fellows  may  have 
an  opportunity  of  availing  themselves  of 
this  right,  it  is  appointed  that  all  exami- 
nations shall  take  place  at  a  court  held  at 
certain  regular  intervals.     (^Ihid,  p.  41.) 

The  order  of  Candidates  was  abolished 


in  1836,  as  above  stated,  but  there  were 
reserved  to  students  then  in  the  uni- 
versities of  Oxford  and  Cambridge  their 
inchoate  rights. 

The  order  of  Fellows  comprises  those 
who  are  admitted  into  the  fellowship, 
community,  commonalty,  or  society  of 
the  college.  The  charter  incorporated 
all  physicians  then  legally  practising  in 
London,  so  that  each  of  them  who  thought 
proper  to  accept  it  became  ipso  facto  a 
member  or  fellow ;  but  as  all  future  prac- 
titioners, within  the  precincts  of  and  seven 
miles  round  that  city,  were  required  to 
obtain  the  licence  of  the  college,  there 
soon  arose  two  orders  of  the  profession. 
The  fellows  attempted  by  various  by- 
laws to  limit  their  own  number,  but  seem 
to  have  considered  the  licentiates  as 
members  of  the  college,  or  the  commons, 
and  themselves  as  forming  a  select  body 
for  the  purpose  of  government.  To  this 
state  of  the  society  the  statute  32  Henry 
VIII.  seems  to  allude  in  speaking  of  the 
"commons  and  fellows."  The  charter 
of  Charles  II.  expressly  notices  these 
orders  as  forming  the  body  of  the  society, 
inasmuch  as  it  directed  that  new  fellows 
should  be  elected  from  among  the  com- 
mons of  the  society.  {Ibid.,  p.  44.)  The 
by-laws  that  formerly  existed  as  to  the 
election  of  fellows  have  been  repealtd. 
and  the  following  are  the  regulations 
published  by  authority  of  the  college,  by 
which  it  is  now  governed. 

liegnlations  of  the  Royal  College  of 
Physicians  of  London. — The  College  of 
Physicians,  having  for  some  years  past 
found  it  necessary  from  time  to  time  lo 
make  alterations  in  the  terms  on  which 
it  would  admit  candidates  to  examination 
and  license  them  to  practise  as  physicians, 
has  reason  to  believe  that  neither  the 
character  nor  object  of  those  alteration* 
nor  even  the  extent  of  the  powers  with 
which  it  is  invested,  has  been  fully  and 
properly  understood. 

The  college  therefore  considers  it  right 
at  this  time  to  make  public  a  statement 
of  the  means  which  it  possesses  within 
itself  of  conferring  the  rank  and  privi- 
leges of  physician  on  all  those  who,  hav- 
ing had  the  advantage  of  a  liberal  edu- 
cation, both  general  and  professional^  can 
prove  their  qualifications  by  producing 
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proper  testimonials  and  submitting  to 
adequate  exami nations. 

Every  candidate  for  a  diploma  in  me- 
dicine, upon  presenting  himself  for  ex- 
amination, shall  produce  satisfactory  evi- 
dence, 1,  of  unimpeached  moral  charac- 
ter ;  2,  of  having  completed  the  twenty- 
sixth  year  of  his  age ;  and,  3,  of  having 
devoted  himself  for  five  years,  at  least, 
to  the  study  of  medicine. 

The  course  of  study  thus  ordered  by 
the  college  comprises : — 

Anatomy  and  physiology,  the  theory 
and  practice  of  physic,  forensic  medi- 
cine, chemistry,  materia  medica  and 
botany,  and  the  principles  of  midwifery 
and  surgery. 

With  regard  to  practical  medicine,  the 
college  considers  it  essential  that  each 
candidate  shall  have  diligently  attended, 
for  three  entire  years,  the  physicians' 
practice  of  some  general  hospital  in  Great 
Britain  or  Ireland,  containing  at  least 
one  hundred  beds,  and  having  a  regular 
establishment  of  physicians  as  well  as 
surgeons. 

Candidates  who  have  been  educated 
abroad  will  be  required  to  show  that,  in 
addition  to  the  full  course  of  study  al- 
ready specified,  they  have  diligently  at- 
tended the  physicians'  practice  in  some 
general  hospital  in  this  country  for  at 
least  twelve  months. 

Candidates  who  have  already  been  en- 
gaged in  practice,  and  have  attained  the 
age  of  forty  years,  but  have  not  passed 
through  the  complete  course  of  study 
above  described,  may  (under  special  cir- 
cumstances to  be  judged  of  by  the  Cen- 
sors' Board)  be  admitted  to  examination 
upon  presenting  to  the  censors'  board 
such  testimonials  of  character,  general 
and  professional,  as  shall  be  satisfactory 
to  the  college. 

The  first  examination  is  in  anatomy 
and  physiology,  and  is  understood  to  com- 
prise a  knowledge  of  such  propositions  in 
any  of  the  physical  sciences  as  have 
reference  to  the  structure  and  functions 
of  the  human  body. 

The  second  examination  includes  all 
that  relates  to  the  causes  and  symptoms  of 
diseases,  and  whatever  portions  of  the 
collateral  sciences  may  appear  to  belong  ' 

these  subjects.  ' 


The  third  examination  relates  to  the 
treatment  of  diseases,  iucluding  a  scientific 
knowledge  of  all  the  means  used  for  that 
purpose. 

The  three  examinations  are  held  at 
separate  meetings  of  the  censors'  board. 
The  viva  voce  part  of  each  is  carried  on 
in  Latin,  except  when  the  board  deems  it 
expedient  to  put  questions  in  English, 
and  permits  answers  to  be  returned  in  the 
same  language. 

The  college  is  desirous  that  all  those 
who  receive  its  diploma  should  have  bad 
such  a  previous  education  as  would  imply 
a  competent  knowledge  of  Greek,  but  it 
does  not  consider  this  indispensable  if  the 
other  qualifications  of  the  candidate  prove 
satisfactory;  it  cannot  however,  on  any 
account,  dispense  with  a  familiar  know- 
ledge of  the  Latin  language,  as  consti- 
tuting an  essential  part  of  a  liberal  educa- 
tion ;  at  the  commencement  therefore  of 
each  oral  examination,  the  candidate  is 
called  on  to  translate  viva  voce  into  Latin 
a  passage  from  Hippocrates,  Galen,  or 
Aretseus ;  or,  if  he  declines  this,  he  is,  at 
any  rate,  expected  to  construe  into  Eng- 
lish a  portion  of  the  works  of  Celsus,  or 
Sydenham,  or  some  other  Latin  medical 
author. 

In  connection  with  the  oral  examina- 
tions, the  candidate  is  required,  on  three 
separate  days,  to  give  written  answers  in 
English  to  questions  on  the  different  sub- 
jects enumerated  above,  and  to  translate 
in  writing  passages  from  Greek  or  Latin 
books  relating  to  medicine. 

The  qualifications  required  for  Extra- 
Licentiates,  I.  e.  persons  approved  for 
practising  physic  out  of  the  city  of  Lon- 
don and  seven  miles  thereof,  pursuant  to 
statute  14  &  15  Henry  VIII.  chap.  5, 
sect.  3,  are  the  same  as  those  above  stated 
for  Licentiates  or  members. 

Those  who  are  approved  at  all  the 
examinations  receive  a  diploma  under  tlie 
common  seal  of  the  college. 

The  college  gives  no  particular  rules 
as  to  the  details  of  previous  education, 
or  the  places  where  it  is  to  be  obtained. 
It  will  be  obvious  however,  from  a  re- 
ference to  the  character  and  extent  of  tijc 
study  above  described,  the  manner  iu 
which  the  examinations  are  conducted, 
and  the  mature  age  of  the  candidates,  as 
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affording  full  time  for  acquiring  the  ne- 
cessary knowledge,  that  there  will  be 
imple  security  afforded  to  the  public  and 
the  profession,  that  none  but  those  who 
have  had  a  liberal  and  learned  education 
can  presume,  with  the  slightest  hope  of 
success,  to  offer  themselves  for  approval 
to  the  censors'  board  ;  and  as  the  college 
trusts  that,  by  a  faithful  discharge  of  its 
own  duty,  it  can  promise  itself  the  satis- 
faction of  thus  continuing  to  admit  into 
the  order  of  English  physicians  a  body 
of  men  who  shall  do  it  honour  by  their 
qualifications,  both  general  and  profes- 
sional, it  is  prepared  to  regard  in  the 
same  light,  and  address  by  the  same  ap- 
pellation, all  who  have  obtained  its  di- 
ploma, whether  they  have  graduated  else- 
whern  or  not. 

Much  curious  information  respecting 
the  antiquities  of  the  College  of  Phy- 
sicians is  to  be  found  in  '  The  Gold- 
headed  Cane,'  an  amusing  and  interesting 
little  volume  by  the  late  Dr.  Macmichael. 
He  tells  us  (p.  120)  that  its  very  first 
meetings  immediately  after  its  establish- 
ment, 1518,  were  held  in  the  house  of 
Linacre,  called  the  Stone  House,  No.  5, 
Knight  Rider  Street,  which  still  belongs 
to  the  college.  About  the  time  of  the 
accession  of  Charles  I.  the  college  re- 
moved to  another  spot,  and  took  a  house 
of  the  dean  and  chapter  of  St.  Paul's,  at 
the  bottom  of  Amen  Corner.  During 
the  civil  wars  their  premises  were  con- 
demned as  part  of  the  property  of  the 
church,  and  sold  by  public  auction;  on 
which  occasion  Dr.  Hamey  became  the 
purchaser,  and  two  years  afterwards,  1649, 
gave  them  in  perpetuity  to  his  colleagues. 
The  great  fire  of  London,  1666,  consumed 
the  college  and  the  whole  of  the  library 
with  the  exception  of  one  hundred  and 
twelve  folio  volumes.  P'or  the  next  few 
years  the  meetings  of  the  fellows  were 
generally  held  at  the  house  of  the  pre- 
sident, while  a  new  college  was  being 
built  on  a  piece  of  ground  that  had  been 
bought  in  Warwick  Lane.  This  was 
completed  in  four  years,  and  was  opened, 
without  any  particular  ceremony,  on  the 
25th  of  February,  1674,  under  the  pre- 
sidency of  Sir  George  Ent.  Here  the 
fellows  continued  to  hold  their  meetings 
till  within   a  few  years,  when   (^as  Dr. 
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Macmichael  says)  "  the  change  of  fashiou 
having  overcome  the  genius  loci,"  the  pre- 
sent new  college,  at  the  north-west  corner 
of  Trafalgar  Square,  w  as  opened  on  the 
2.5th  of  June,  1825. 

PIEPOWDER  COURT     [Market.j 

PILLOHY.  The  pillory  was  a  mode 
of  punishment  for  crimes  by  a  public 
exposure  of  the  offender,  used  for  many 
centuries  in  most  of  the  countries  of 
Europe  under  various  names.  In  France 
it  was  called  pillorie,  and  in  more  recent 
times  carcan ;  and  in  Germany,  pranger. 
It  was  abolished  in  England  in  the  year 
1837,  by  the  statute  1  Vict.  c.  23. 

Jn  modern  times  the  English  pillory 
was  a  wooden  frame  or  screen,  raised 
several  feet  from  the  ground,  and  behind 
which  the  culprit  stood,  supported  upor 
a  platform,  his  head  and  arms  being 
thrust  through  holes  in  the  screen,  so  as 
to  be  exposed  in  front  of  it ;  and  in  this 
position  he  remained  for  a  definite  time, 
sometimes  fixed  by  law,  but  usually 
assigned  at  the  discretion  of  the  judgi- 
who  passed  the  sentence.  The  form  of 
the  judgment  was,  that  the  "  defendant 
should  be  set  in  and  upon  the  pillory." 
In  a  case  which  occurred  in  1759,  an 
under-sheriff  of  Middlesex  was  fined 
fifty  pounds  and  imprisoned  for  two 
months ,  by  the  Court  of  King's  Bench, 
because,  in  executing  the  sentence  upon 
Dr.  Shebbeare,  who  had  been  convicted 
of  a  political  libel,  he  had  allowed  him 
to  be  attended  upon  the  platform  by  a 
servant  in  livery,  holding  an  umbrella 
over  his  head,  and  to  stand  without 
having  his  neck  and  arms  confined  in 
the  pillory.  (Burrow's  Reports,  vol.  ii. 
p.  791.) 

The  public  exposure  of  the  offender 
as  a  punishment  is  liable  to  many  ob- 
jections, besides  the  inequality  ol  its  operi>- 
tion  ;  and  the  eflBcacy  of  all  punishments 
which  merely  disgrace  the  offender,  hus 
been  questioned  by  some  of  the  mosi 
distinguished  modern  writers  on  crimiuai 
law.  (Rossi,  Traits  de  Droit  Pe'nat, 
p.  483;  Haus,  Frojet  de  Code  Penal 
Beige,  vol.  i.  p.  143.)  In  consequence 
of  the  recent  direction  of  public  opinion 
to  this  subject,  punishments  of  tlii^. 
kind  have  been  lately  expung«id  frcni 
most  of  the  modern  systems  of  penal 
?  L 
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law  in  Europe.  In  England  the  pil- 
lory was  abolished  in  1837,  by  the 
statute  above  referred  to  ;  in  France,  the 
carcan  was  discontinued  upon  the  re- 
vision of  the  Code  Penal  in  1832  ;  and 
in  the  numerous  codes  and  schemes  of 
codes  which  have  appeared  in  the  dif- 
ferent states  of  Germany  during  the  pre- 
sent century,  punishments  by  public  ex- 
posure of  the  person  or  otherwise  tend- 
ing generally  to  degrade  the  character 
have  been  omitted.  {^Entw'drfe  fiir  Wiir- 
temherg,  Sachsen,  Hannover,  Baden,  &c.) 
It  is  remarkable  that  the  Bavarian  code 
of  1813,  which  is  generally  founded  on 
just  and  enlightened  principles  of  crimi- 
nal law,  and  which  formed  the  com- 
mencement of  the  series  of  improvements 
which  have  since  taken  place  in  Ger- 
many, contains  the  objectionable  pro- 
vision that  a  criminal  capitally  convicted 
shall,  in  certain  aggravated  cases,  un- 
dergo a  public  exposure  on  the  pranger 
for  half  an  hour,  previously  to  his  execu- 
tion. ( Strafgesetzhnch  fur  Baiern,  art.  6.) 
PILOT.  [Ships;  Trinity  House.] 
PIOUS  USES.  (  Uses,  Charitable.] 
PIPE-OFFICE,  or  more  properly  the 
cilice  of  the  Clerk  of  the  Pipe,  a  very 
ancient  office  in  the  court  of  Exchequer. 
It  was  formerly  at  Westminster,  but  was 
removed  to  Somerset  House  towards  the 
close  of  the  last  century,  where  the 
duties  of  the  office  wei-e  performed,  and 
where  the  records  belonging  to  it  were 
lu'pt,  till  the  abolition  of  the  office  of 
cierk  of  the  pipe,  and  with  it  that  of  the 
comptroller  of  the  pipe,  by  the  act  3  & 
4  William  IV.  c.  99.  By  that  act  the 
r  -cords  which  had  been  accumulated  in 
the  performance  of  the  duties  of  this 
otfice  were  transferred  to  the  custody 
of  the  king's  remembrancer  of  the  ex- 
chequer. 

The  business  of  the  office  had  been 
much  reduced  by  an  act  of  52  George 
III.,  which  transferred  the  management 
of  portions  of  the  land  revenue  of  the 
ovown  to  the  office  of  woods  and  forests, 
and  by  acts  of  1  &  2  George  IV.  c.  121, 
and  3  Geo.  IV.  c,  88,  which  transferred 
the  duty  of  recording  what  were  called 
thf^  foreign  accounts,  or  those  of  supplies 
p "anted  by  parliament,  to  the  audit  and 
lax  offices. 


Still  in  this  office  was  made  up  year  by 
year  the  record  called  the  great  roll  of 
the  pipe,  or  more  correctly  the  great  roll 
of  the  exchequer,  in  which  was  entered 
the  revenue  accruing  to  the  crown  in  the 
different  counties  of  the  realm,  for  the 
charging  and  discharging  the  sheriffs 
and  other  accountants.  Of  this  roll  the- 
deputy  clerk  of  the  pipe  gives  the  follow- 
ing account  in  reply  to  the  circular 
questions  of  the  Commissioners  on  the 
Public  Records  in  1832:— "The  ancient 
revenues  here  recorded  were  either 
certain  or  casual.  The  certain  revenue 
consisted  of  farms,  fee  farms,  castle- 
guard  rents,  and  other  rents  of  various 
kinds  ;  the  casual  part  was  composed  of 
fines,  issues,  amercements,  recognizances, 
profits  of  lands  and  tenements,  goods  and 
chattels  received  into  the  hands  of  the 
crown  on  process  of  extents,  outlawry, 
diem  clausit  extremum,  and  other  writs 
and  processes  ;  wards,  marriages,  reliefs, 
suits,  seignories,  felons'  goods,  deodands, 
and  other  profits  casually  arising  to  the 
crown  by  virtue  of  its  prerogative." 
{Report  of  Commissioners  of  Public  Be- 
cords,  1837,  p.  198.) 

Of  these  annual  rolls  there  is  a  series 
commencing  in  the  second  year  of  King 
Henry  II.,  in  the  year  of  our  Lord  115.5, 
and  continued  to  the  breaking  up  of  the 
office  in  1834.  It  is  justly  spoken  of  by 
Madox,  the  author  of  '  The  History 
of  the  Exchequer,'  as  "  a  most 
stately  record,"  and  it  is  said  that 
no  country  in  Europe  possesses  any 
record  that  can  be  compared  with  it. 
Two  only  of  these  rolls  have  been  lost 
It  approaches,  as  we  see,  in  antiquity  to 
about  seventy  years  from  the  date  of  the 
preparation  of  the  great  survey  of 
England  by  the  Conqueror,  known  by 
the  name  of  *  Domesday  Book.'  It 
abounds  with  valuable  notices  of  the 
persons  who  are  distinguished  in  English 
history  through  the  whole  of  this  period, 
and  of  the  transactions  of  the  time,  re- 
corded in  every  instance  by  a  con- 
temporaneous hand. 

There  is  one  roll  of  a  still  earlier  dat<s 
which  has  evidently  been  saved  by  some 
fbi-tunate  chance  when  the  other  rolls  of 
tlie  same  reign  perished.  It  Mas  for- 
merly thought  to  be  the  roll  of  the  1st 
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of  Henry  II. ;  but  the  antiquaries  of  the 
seventeenth  century,  on  an  imperfect 
survey  of  its  contents,  determined  that 
it  belonged  to  the  fifth  year  of  King 
Stephen.  Accordingly  it  has  been  re- 
garded in  the  office  as  a  roll  of  that 
reign,  and  as  the  roll  of  the  5th  of 
Stephen  it  has  been  repeatedly  quoted 
by  historical  writers,  and  especially  by 
Dugdale,  in  his  '  History  of  the  Baronage 
of  England,'  and  who,  in  numerous 
instances,  has  referred  facts  mentioned 
in  it  to  the  fifth  year  in  the  reign  of 
Stephen.  Madox  also  often  quotes  it  as 
the  roll  of  the  5th  of  Stephen,  though 
he  saw  enough  in  it  to  lead  him  to  refer 
it  to  the  reign  of  Henry  I.  This  roll 
has  been  printed  and  published  by  the  late 
Commissioners  on  the  Public  Records, 
and  Mr.  Hunter,  one  of  the  sub-com- 
missioners, prefixed  to  it  a  disquisition 
on  the  year  to  which  it  belongs,  in  which 
he  has  shown  that  it  is  the  roll  of  the 
thirty-first  year  of  the  reign  of  King 
Henry  I. :  thus  carrying  it  back  into  the 
reign  of  one  of  the  sons  of  the  Con- 
queror, from  which  scarcely  any  national 
record  except  this  has  descended,  and 
removing  at  once  all  the  great  historical 
difficulties  which  have  arisen  from  re- 
ferring it  to  the  reign  of  his  successor 
Stephen. 

The  Commissioners  on  the  Public 
Records  have  printed  other  portions  of 
the  early  pipe  rolls,  but  the  volumes 
have  not  been  completed. 

Beside  the  great  roll,  there  was  a 
similar  roll  prepared  by  the  comptroller 
of  the  pipe,  which  has  been  caiied  the 
chancellor's  roll.  This  series  is  fa.r  less 
complete  than  the  other ;  aad  as  it 
differed  but  slightly  from  the  great  roll, 
and  was  never  consulted,  and  as  it 
appeared  desirable  that  access  should  be 
made  easier  to  it  than  could  bo  the  case 
while  it  remained  in  the  custody  of  the 
officers  of  the  exchequer,  the  late  Commis- 
sioners on  the  Public  Records  directed 
the  removal  of  it  to  the  British  Museum. 

As  to  the  name  of  Pipe  applied  to  this 
officer  and  to  the  great  roll  of  the  ex- 
chequer, one  conjecture  is,  that  the  rolls 
are  so  called  because  in  form  they  re- 
semble pipes,  another  that  they  were 
transmitted  through  a  certain  pipe  from 


one  room  of  the  exchequer  to  another  It 
may  be  considered  an  undecided  ques. 
tion. 

PIRACY,  PIRATE  (immediately  from 
the  Latin  pirata,  and  remotely  from  the 
Greek  Tretpar^y,  which  had  the  same  signi- 
fication as  our  word  pirate). 

The  offence  of  piracy,  by  the  common 
law  of  England,  consists  in  committing 
those  acts  of  robbery  and  depredation 
upon  the  high  seas,  which,  if  committed 
upon  land,  would  have  amounted  to  felony 
there.   (4  Black.,  72.) 

By  statute  some  other  offences  are 
made  piracy,  as  by  stat.  11  &  12  Wm. 
III.  c.  7,  if  any  natural-boi-n  sub- 
ject commits  any  act  of  hostility  upon 
the  high  seas  against  others  of  his  ma- 
jesty's subjects,  under  colour  of  a  com- 
mission from  any  foreign  power,  or  if 
any  commander  or  other  sea-faring  person 
shall  betray  his  trust,  and  run  away  with 
any  ship,  boat,  ordnance,  ammunition,  or 
goods ;  or  if  he  yields  them  up  volun- 
tarily to  a  pirate,  or  conspires  to  do  these 
acts ;  or  if  any  person  assaults  the  com- 
mander of  a  vessel  to  hinder  him  from 
fighting  in  defence  of  his  ship,  or  confines 
him,  or  makes  or  endeavours  to  make  a 
revolt  on  board,  he  shall  for  each  of  these 
offences  be  adjudged  a  pirate.  The  com- 
manded or  seamen  wounded,  and  the 
widows  of  such  seamen  as  are  slain,  in 
an  engagement  with  pirates,  are  entitled  to 
a  bounty  not  exceeding  one-fiftieth  part 
of  the  value  of  the  cargo  on  board, 
which  is  to  be  equally  divided ;  and  sea- 
men who  are  wounded  are  entitled  to  a 
pension  from  Greenwich  Hospital. 

By  the  stat.  8  Geo.  I.;  c.  24,  the  trading 
with  known  pirates,  or  furnishing  them 
with  stores  or  ammunition,  or  fitting  out 
any  vessel  for  that  purpose,  or  in  anywise 
consulting,  combining,  confederating,  or 
corresponding  with  them ;  or  the  forcibly 
boarding  any  merchant  vessel,  though 
without  seizing  or  carrying  her  off,  and 
destroying  or  throwing  any  of  the  goods 
overboard,  shall  be  deemed  piracy.  (4 
Blacks.,  72, 269;  and  Abbott,  Oh  Shipping, 
140,  141,  142,  239.)  The  dealing  in 
slaves  on  the  high  seas  is  piracy,  and 
subjects  a  person  to  transportation  for 
life  or  not  less  than  fifteen  years,  or  to  be 
imprisoned  for  not  exceeding  three  years. 
2  1.  2 
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(5  Geo  IV.  c.  113;  1  Vict.  c.  91.)  The 
(i  Geo,  IV.  c.  49,  for  encouraging  the 
capture  of  piratical  vessels,  provides  that 
officers,  seamen,  marines,  and  others, 
actually  on  board  any  king's  ship  at  the 
taking  or  destroying  any  piratical  vessel, 
shall  receive  the  sum  of  20Z.  for  each 
pirate  taken  or  killed  during  the  attack, 
and  the  sum  of  5l.  for  every  other  man 
of  the  crew,  not  taken  or  killed,  who 
p!i:ill  have  been  alive  on  board  the  pirate 
ship  at  the  beginning  of  the  engage- 
ment. 

Persons  guilty  of  piracy  were  formerly 
tried  before  the  judge  of  the  Admiralty 
court,  but  the  stat.  28  Henry  VIII.  c.  15. 
enacted  that  the  trial  should  be  before 
commissioners  of  oyer  and  terminer,  and 
that  the  course  of  the  proceedings  should 
be  according  to  the  law  of  the  land. 
Further  provision  was  made  with  respect 
to  the  trial  of  offences  on  the  high  seas 
by  the  statutes  39  Geo.  III.  c.  15;  43 
Geo.  III.  c.  113;  46  Geo.  III.  c.  54; 
and  now,  by  the  stat.  4  &  5  Wm.  IV. 
c.  36,  §  22,  the  trial  of  offences  com- 
mitted on  the  high  seas  is  in  the  Central 
Criminal  Court.  Piracy  is  in  some  cases 
punished  with  death,  in  others  by  trans- 
portation. [Law,  Criminal,  p.  189, 
IJ).] 
PIRATE.  [Piracy.] 
PIX,  TRIAL  OF  THE.  [Mint.] 
PLEBEIANS.  [Agrarian  Laws.] 
PLEDGE  is  a  thing  bailed  (delivered 
for  a  temporary  purpose)  as  a  security  to 
the  bailee  (receiver),  for  the  performance 
of  some  engagement  on  the  part  of  the 
bailor  (the  deliverer).  When  the  pledge 
is  for  a  debt,  more  e.-^pecially  where  it  is 
given  to  secure  a  loan  at  interest,  it  is 
commonly  called  a  pawn.  [Pawn- 
nuoKER.]  In  bailments  the  degree  of 
cure  required  from  the  bailee  varies 
according  to  circumstances.  When  the 
bailment  is  for  the  sole  benefit  of  the 
bailee,  he  is  bound  to  use  the  greatest 
care,  and  is  excused  by  nothing  but 
unavoidable  accident  or  irresistible  force. 
When  the  bailment  is  for  the  mutual 
benefit  of  bailor  and  bailee,  the  bailee  is 
boupd  to  take  the  same  care  of  the  thing 
bailed  as  a  prudent  man  usually  does  of 
his  own.  When  the  bailment  is  for  the 
sole  benefit  of  the  bailor,  it  is  sufficient  if 


the  bailee  keep  the  goods  bailed  as  care- 
fully as  he  does  his  own,  however  neg- 
ligent he  may  be.  Different  writers  on 
the  law  of  bailments  refer  the  contract 
of  pledge  to  each  of  these  divisions. 
Perhaps  the  conflicting  opinions  may,  to 
a  certain  extent,  be  reconciled  by  dis- 
tinguishing between  the  different  objects 
which  the  pledge  is  intended  to  secure, 
and  the  engagements  which  it  is  intended 
to  protect.  First,  the  pledge  is  some- 
times, though  rarely,  given  for  the  sole 
benefit  of  the  pledgee,  as  where,  after  a 
contract  is  completely  made,  one  party 
gives  to  the  other  a  pledge  for  its  per- 
formance. Secondly,  which  is  the 
ordinary  case,  the  pledge  may  be  for  the 
mutual  benefit  of  bailor  and  bailee, 
as  in  the  case  of  a  loan  of  goods  on  hire, 
or  of  money  at  interest,  accompanied  by 
a  pawn,  in  which  case  the  pawn  gives 
security  to  the  bailee  and  purchases 
credit  for  the  bailor.  Thirdly,  the 
pledge  may  be  given  for  the  purpose  of 
obtaining  a  gratuitous  loan  of  goods  or 
of  money,  or  of  procuring  some  other 
advantage  to  the  bailor  only.  It  would 
appear  that  in  the  first  of  these 
three  cases  the  bailee  would  be  liable  for 
the  consequences  of  slight  negligence; 
in  the  second,  for  the  consequence  of  the 
want  of  ordinary  care ;  and  in  the  third, 
for  gross  negligence  only. 

The  pledgee  is  bound  to  return  the 
pledge  and  its  increments,  if  any,  upon 
being  requested  so  to  do,  after  the  per- 
formance of  the  engagement.  This  duty 
is  extinguished  if  the  pledge  has  ceased 
to  exist  by  some  cause  for  which  the 
pledgee  is  not  answerable.  But  he  is 
responsible  for  all  losses  and  accidents 
which  happen  after  he  has  done  any- 
thing inconsistent  with  his  duty  as 
pledgee,  or  has  refused  to  do  his  duty. 
When  the  full  amount  of  the  debt  or  duty 
therefore  is  tendered  and  refused,  and 
the  pledge  is  detained,  the  pledge  is  at 
the  sole  risk  of  the  pledgee :  it  is  so  if 
the  pledgee  misuse  the  pledge.  In  every 
case  where  the  pledge  has  sustained 
injury  from  the  wrongful  act  or  default 
of  the  pledgee,  the  owner  may  recover 
damages  to  the  amount  of  the  injury,  in 
an  action  on  the  case.  By  the  act  of 
pledging,  the  pledger  impliedly  warrants 
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that  the  property  is  his  own,  and  such  as 
he  can  rightfully  pledge. 

The  contract  of  pledge  raay  be  ex- 
tinguished by  the  performance  of  the 
engagement  for  which  the  pledge  was 
given,  or  by  satisfying  the  engagement 
in  any  other  manner,  either  in  fact  or  by 
operation  of  law,  as  by  the  acceptance 
of  a  higher  security  without  an  express 
stipulation  that  the  pledge  shall  continue. 
If  the  engagement,  to  protect  which 
the  pledge  is  given,  be  not  performed 
within  the  stipulated  time,  the  pledgee 
may  sell,  upon  giving  due  notice  to  the 
pledgor.  If  no  time  be  stipulated,  the 
pledgee  may  give  notice  that  he  requires 
a  prompt  fulfilment  of  the  engagement, 
upon  non-compliance  with  which  he  may 
sell. 

The  possession  of  the  pledge  does  not 
affect  the  right  of  the  pledgee  to  enforce 
performance  of  the  engagement,  unless 
there  be  a  special  agreement,  by  which 
he  has  engaged  to  resort  to  the  pledge 
only,  or  to  look  to  it  in  the  first  instance. 
Though  the  pledgee  may  sell,  he  can- 
not appropriate  the  pledge  to  himself 
upon  the  default  of  the  pledgor ;  nor  is 
he  at  liberty  to  use  it  without  tlae  per- 
mission of  the  owner,  expressed  or 
clearly  implied.  Such  an  implication 
arises  where  the  article  is  of  a  nature  to 
be  benefited  by  or  to  require  being  used, 
in  which  latter  case  the  use  is  not  only 
justifiable,  but  indispensable  to  the  dis- 
charge of  the  duty  of  the  pledgee. 
[Commentaries  on  Law  of  Bailment,  by 
Storey.) 

As  to  the  power  of  an  agent  to  pledge, 
see  Factor  ;  and  as  to  the  making  land 
a  security  for  debt,  see  Mortgage. 

PLEDGE  (Roman).  The  English 
word  formerly  denoted  a  person  -who  was 
a  security  for  another ;  but  it  now  denotes 
a  thing  which  is  a  security,  and  generally 
for  a  debt. 

The  chief  rules  of  English  law  as  to 
mortgaging  and  pledging  are  derived 
from  the  Koman  law,  in  which,  however, 
there  is  no  distinction  among  pledges, 
dependent  on  the  nature  of  the  thing 
pledged,  whether  it  was  a  thing  move- 
able or  immoveable,  corporeal  or  in- 
corporeal ;  and  a  thing  could  not  be  the 
subject  of  pledge  unless  it  could  be  the 


subject  of  buying  and  selling,  for  the 
power  of  selling  a  pledge  was  an  im- 
portant part  of  the  creditor's  security. 
A  man  might  pledge  a  thing  either  for 
his  own  or  another  person's  debt.  The 
terms  used  in  the  Roman  law  to  express 
pledging,  and  also  the  thing  pledged,  are 
Pignus  and  Hypotheca.  It  is  properly 
hypotheca,  where  there  is  a  bare  agree- 
ment (nuda  conventio)  that  a  thing  shall 
be  a  security  to  a  creditor  for  a  debt,  and 
the  thing  remains  in  the  possession  of  the 
debtor.  The  word  hypotheca  {virod-ffK-n^ 
is  Greek,  and  denotes  a  thing  subjected 
to  a  claim  or  demand.  When  the  thing 
was  delivered  to  the  creditor,  it  was 
called  Pignus  (Isid.,  Orig.,  v.,  c.  25) ; 
and  as  moveable  things  would,  for  ol)- 
vious  reasons,  be  most  frequently  de- 
livered, a  notion  got  established  among 
some  Roman  lawyers,  aided  by  an  absurd 
etymology  (pignus  appellatum  a  pugno. 
Dig.,  .50,  tit.  16,  s.  238),  that  the  term 
pignus  was  applicable  only  to  a  pledge 
of  moveable  things ;  and  this  notion  has 
also  prevailed  in  modern  times.  (Ryall 
V.  Rowles,  1  Vez.)  The  true  etymology 
of  pignus  seems  to  be  the  same  as  that 
of  pactum.  It  is  generally  said  tliat 
hypotheca  corresponds  to  the  English 
mortgage,  and  pignus  to  pawn  or  pledge  ; 
but  this  is  not  the  case.  No  ownership 
was  transferred  by  the  Roman  hypotheca. 
The  term  hypothecation  in  English  law 
is  still  used  to  express  the  mortgage  cf 
a  ship  or  its  cargo. 

Originally,  when  a  man  wished  to 
borrow  money  on  the  security  of  a  thing, 
he  transferred  the  ownership  of  the  thii'g 
to  the  lender  by  manciputio,  or  in  jure 
cessio,  sub  lege  remancipationis,  or  sub 
fiducia ;  and  the  borrower  could  recover 
his  ownership  by  usureceptio  (Gaius,  ii. 
59,  &c.)  when  the  debt  was  paid,  and  iu 
some  other  cases  also.  But  this  mode  or 
giving  security  was  found  to  be  disad- 
vantageous to  the  debtor,  and  subsequently 
the  thing  was  merely  put  into  the  hands 
of  the  creditor  with  a  power  of  sale  in 
case  the  debt  was  not  paid  according  to 
the  agreement ;  but  this  gave  the  creditor 
no  ownership,  and  consequently  he  had 
no  actio  in  rem  against  any  third  person, 
and  therefore  no  sufficient  security  for 
his   debt.     The  prajtor's  edict  fouod   a 
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remedy  for  this  by  giving  to  the  creditor 
a  real  action,  called  Serviana  actio,  against 
any  person  who  was  in  possession  of  the 
thing  pledged,  for  the  purpose  of  recover- 
ing it ;  and  the  extension  of  this  right  of 
acition,  under  the  name  of  the  quasi-ser- 
viana  actio,  also  called  hypothecaria,  gave 
to  the  hypotheca  the  full  character  of  the 
pignus. 

Thus  the  Roman  law  recognised  the 
pignus,  which  arose  from  the  contractus 
pignoris,  and  the  hypotheca,  which  arose 
from  the  pactum  hypothecae.  But  there 
were  other  cases  which  in  the  Roman 
law  were  considered  cases  of  pignus. 

The  pignus  prgetorium  arose  when  a 
creditor,  by  a  judicial  decree,  was  allowed 
to  enter  into  possession  (mittebatur  in 
possessionem)  either  of  the  whole  pro- 
perty of  a  debtor  or  any  part  of  it ;  but 
there  was  no  pignus  till  the  creditor  took 
possession.  It  has  been  conjectured  that 
this  kind  of  pignus  owes  its  origin  to  the 
old  pignoris  capio.     (Gains,  iv.  26,  &c.) 

There  was  also  the  tacit  hypotheca, 
which  was  founded  on  certain  acts.  In 
the  case  of  prsedia  rustica,  the  fruits  of 
the  ground  were  a  pignus  to  the  owner 
for  the  rent,  even  if  there  was  no  agree- 
ment to  that  effect,  which  is  a  case  of  the 
Scotch  law  of  hypothec ;  and  if  a  man 
lent  money  for  the  repairs  of  a  house,  the 
building  became  a  pignus  for  the  debt. 

The  creditor,  though  in  possession  of 
the  pledge,  could  not  use  it  or  take  the 
profits  of  it  without  a  contract  to  that 
effect,  which  was  called  antichresis,  or 
mutual  use.  If  he  took  the  profits,  he 
had  to  render  an  account  of  them  when 
his  debtor  came  to  a  settlement  with  him ; 
tiut  he  was  entitled  to  an  allowance  for 
all  necessary  expenses  laid  out  on  the 
thing  pledged,  as,  for  instance,  for  the 
repairs  of  a  house. 

After  the  time  agreed  on  for  payment 
was  passed,  the  creditor  had  the  right  of 
selling  the  pledge  and  of  retaining  his 
debt  out  of  the  produce  of  the  sale.  If 
the  produce  of  the  sale  was  not  sufficient 
to  discharge  the  debt,  he  had  a  personal 
action  against  the  debtor  for  the  re- 
mainder. Originally  perhaps  he  could 
only  have  this  right  of  sale  by  express 
contract,  but  subsecjuently  the  riglit  to 
hcW  (jus  distraheiidi  she  vetdLiid:)  wt;s 


an  essential  part  of  the  contract  of  pledge. 
Though  the  creditor  was  not  the  owner 
of  the  thing  (dominus),  still  he  could 
transfer  ownership  to  the  purchaser,  a 
doctrine  that  is  only  intelligible  on  the 
supposition  that  he  sold  it  as  the  attorney 
or  agent  of  the  debtor.  But  the  creditor 
could  only  sell  the  thing  in  respect  of  the 
debt  for  which  the  thing  was  pledged, 
and  not  in  respect  of  other  debts  due  to 
him  from  the  debtor,  though  he  might 
apparently  retain  the  surplus  of  the  sale 
in  his  hands  as  a  satisfaction  for  such 
other  debts.  The  power  of  sale  was  to 
be  exercised  pursuant  to  the  terms  of  the 
contract ;  and  when  there  was  no  agree- 
ment as  to  the  form  and  manner  of  sale, 
the  law  prescribed  the  mode  of  proceed- 
ing, which  the  creditor  was  bound  to 
observe  strictly.  It  was  once  usual  to 
insert  in  the  contract  of  pledge  a  Lex 
Commissoria,  that  is,  a  condition  by 
virtue  of  which  the  thing  pledged  became 
the  absolute  property  of  the  creditor,  if 
the  money  was  not  paid  at  the  time 
agreed  on.  But  by  a  constitution  of 
Constantine  (Cod.,  viii.,  tit.  35)  it  was 
forbidden  to  insert  such  a  clause  in  the 
contract.  If  anything  remained  ovei" 
after  satisfying  the  creditor,  it  belonged 
to  the  debtor. 

A  thing  might  be  pledged  to  several 
persons  in  succession,  whose  claims  were 
to  be  satisfied  according  to  their  priority 
in  time.  But  there  were  some  exceptions 
to  this  rule  introduced  by  special  laws, 
which  gave  a  preference  to  certain  per- 
sons and  claims,  independent  of  the  order 
of  time ;  and  the  constitution  of  Leo  gave 
a  priority  to  a  pledge  which  was  con- 
tracted by  a  public  instrument  (instru- 
mentum  publice  confectum),  or  by  a 
private  instrument  attested  by  three  wit- 
nesses, over  every  other  pledge  which 
was  to  be  proved  by  any  other  evidence. 
This  law  was  intended  to  prevent  frau- 
dulent agreements  by  which  a  pledge 
would  be  antedated. 

When  there  were  several  creditors,  he 
who  had  the  priority  over  all  was  entitled 
to  sell  and  pay  himself;  the  surplus,  if 
any,  belonged  to  the  creditor  who  was 
next  in  order,  and  so  on  till  the  whole 
was  exhausted.  If  a  creditor  who  was 
posterior   in   order  of    time,    wished   tt 
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stand  in  the  place  of  him  who  had  the 
priority,  he  could  do  so  by  paying  him 
Jiis  debt,  and  he  then  occupied  (successit) 
tiie  same  place  and  had  the  same  right  as 
the  prior  creditor.  This  doctrine  was 
founded  on  the  assignable  character  of  a 
pledge,  for  though  the  pledgee  was  not 
the  owner  of  the  thing,  and  could  only 
sell  it  in  the  manner  already  mentioned, 
he  could  transfer  his  interest  to  an  as- 
signee, and  could  even  transfer  to  a 
second  pledger  the  jus  vendendi  when  the 
second  pledger  was  excluded  from  such 
right  by  special  contract.  {Big.,  20,  tit. 
3,  s.  3.)  When  a  subsequent  creditor 
advanced  a  sum  of  money  which  was 
applied  to  the  preservation  of  the  thing 
pledged,  for  instance,  for  the  purpose  of 
repairing  a  ship,  he  had  a  priority  over 
creditors  of  earlier  date,  on  the  ground  of 
his  having  by  his  loan  secured  the  thing. 
{Big.,  20,  tit.  4,  s.  5.)  The  same  rule, 
perhaps  somewhat  more  limited,  prevails 
in  our  own  law  as  to  money  lent  on  the 
security  of  a  ship. 

As  the  pledger  remained  the  owner  of 
i\\<i  thing  pledged,  he  could  of  course  sell 
it,  but  the  purchaser  took  the  thing  subject 
to  the  pledge.  The  creditor  who  was  in 
possession  of  a  pledge  was  answerable  for 
iiny  damage  that  befel  it  owing  to  dolus 
or  culpa,  that  is,  fraud  or  neglect,  but  he 
was  not  answerable  for  unavoidable  loss. 

A  pledge  was  determined  in  various 
ways ;  by  the  destruction  of  the  thing,  by 
the  creditor  releasing  the  debtor,  by  the 
debtor  paying  the  debt,  and  in  other 
ways.  When  the  debtor  offered  the 
money  to  his  creditor,  he  was  entitled  to 
have  the  pledge  restored  to  him.  This 
might  be  obtained  by  an  actio  pigno- 
raticia,  which  was  an  actio  in  personam, 
and  also  lay  for  damages  done  to  or  sus- 
tivined  by  the  thing,  or  for  the  surplus  of 
the  money  if  the  pledge  had  been  sold  by 
the  creditor.  The  creditor  had  a  contraria 
pignoraticia  actio  against  the  debtor  for 
expenses  incurred  as  to  the  pledge,  for 
any  fraud  in  the  matter  of  the  pledge,  as 
passing  off  base  for  better  metal,  and  in 
some  other  cases. 

The  Koman  law  of  pledges  has  been 
treated  by  various  writers  at  great  length. 
A  compendious  view  of  it  is  contained 
in  Urinkmaun's  '  Institutiones  Juris  Ko- 


mani,'  Slesvici,  1822  ;  in  Marezoll, '  Lehr- 
buch  der  Instit.  des  Rom.  Rechtes,'  Leij)- 
zig,  1839;  Puchta,  Cursus  der  Institu- 
tionen,  ii.  693,  first  ed.,  Leipzig,  1842 ; 
and  in  Ayliffe's  '  Law  of  Pledges  or 
Pawns,'  London,  1732;  see  also  'Dig.,' 
20,  tit.  1,  &c. ;  13,  tit.  7;  *  Instit.,'  iv.. 
tit.  6 ;  '  Cod.,'  8,  tit.  14,  &c. 

PLENIPOTENTIARY.  [Ambassa- 
dor.] 

PLOUGHBOTE.   [Common,  Rights 

OF.] 

POACHING.     [Game  Laws.] 

POLICE  is  that  department  of  govern- 
ment which  has  for  its  object  the  safety 
and  peace  of  the  community. 

Its  primary  object  is  the  prevention  of 
crime  and  the  pursuit  of  offenders  ;  but 
the  police  system  also  serves  other  pur- 
poses, such  as  the  suppression  of  mendi- 
cancy, the  preservation  of  order  in  great 
thoroughfares,  the  removal  of  obstructions 
and  nuisances,  and  the  enforcing  of  laws 
which  relate  to  the  public  health. 

In  the  Anglo-Saxon  period  the  sheriff 
of  each  county,  chosen  by  the  freeholders 
in  the  folkmote,  was  the  chief  officer  for 
the  conservation  of  the  peace ;  and  in  his 
half-yearly  visitations  to  each  hundred  ij. 
the  county,  he  inquired  whether  there 
was  any  relaxation  in  the  efficiency  of 
the  means  for  effecting  this  object.  The 
hundred  originally  consisted  of  ten  divi- 
sions, each  containing  ten  freeholder^ 
mutually  pledged  to  repress  delinquencit 
within  their  district.  All  males  above 
the  age  of  twelve  were  obliged  to  appear 
at  the  sheriff  "s  visitation,  to  state  the  dis- 
trict to  which  they  belonged,  and  to  be 
sworn  to  keep  the  peace.  One  out  of 
every  ten  freeholders  had  precedency  of 
his  companions,  and  the  whole  were 
bound  to  bring  delinquents  to  justice 
within  thirty  days  on  pain  of  being  them- 
selves liable  to  penalties.  The  popula- 
tion was  thinly  scattered  ;  every  man 
was  known  to  his  neighbours  ;  and  no 
man  could  depart  from  his  dwelling  with- 
out the  consent  of  his  fellow-pledges: 
and  the  consent  of  the  sheriff  was  neces- 
sary to  enable  a  man  legally  to  go  out  of 
his  own  county.  No  man  could  enter  a 
neighbourhood  without  being  recognised 
as  a  stranger ;  and  if  there  was  any  sus- 
picion, a  hue  and  cry  was  raised  if  the 
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stranger  could  give  no  good  account  of 
himself.     [Hue  and  Cry.] 

After  the  Conquest,  the  advantages  of 
the  system  were  recognised  by  several  of 
the  Norman  kings,  particularly  by  Wil- 
liam I.,  and  by  Henry  I.  in  the  early 
part  of  his  reign.  William  L  ordered 
that  every  freeman  should  be  under 
jJedges,  and  Henry  I.  that  views  of 
frank-pledge  should  be  taken  in  order 
that  none  might  escape  responsibility, 
j^ut  a  great  innovation  was  made  in  the 
Anglo-Saxon  system,  when  the  sheriff, 
instead  of  being  elected  by  the  free- 
aolders,  was  appointed  directly  by  the 
king ;  and  the  sheriff's  "  tourn,"  or  half- 
yearly  visitation,  was  soon  neglected. 

When  Henry  I.  instituted  the  office  of 
justices-itinerant,  the  functions  of  the 
sheriff  became  of  still  less  importance. 
By  the  stat.  Merton,  c.  10,  passed  20th 
Henry  III.  (1236),  freemen  who  owed 
juit  to  the  county  or  hundred  court  were 
allowed  to  appear  by  attorney.  The  stat. 
Marl.,  c.  10,  c.  24,  passed  in  the  52 
Henry  III.  (1264),  dispensed  with  the 
attendance  of  the  baronage  and  clergy  at 
the  sheriff's  court  unless  their  attendance 
was  specially  required ;  and  it  also  pro- 
hibited the  justices-itinerant  from  amer- 
cing townships  on  account  of  persons 
above  the  age  of  twelve  years  not  having 
been  sworn  in  pledges  for  keeping  the 
peace.  By  these  various  measures  the 
ancient  system  was  greatly  impaired; 
and  the  new  laws  which  were  introduced 
from  time  to  time  for  the  purpose  of  re- 
pressing crime  do  not  seem  to  have  been 
very  successful.  In  1277,  nine  years 
after  the  passing  of  the  statute  of  Marl- 
borough, the  absence  of  "  quick  and  fresh 
pursuit "  of  felons  is  noticed  as  an  evil 
which  was  increasing.  To  supply  the 
'nergy  and  alacrity  of  the  old  system, 
iines  and  penalties  were  imposed  by  the 
otat.  Westminster,  prim.,  3  Edward  I., 
sec.  9,  on  all  who  neglected  to  pursue 
•offenders.  The  statute  directs  that  "  all 
generally  be  ready  and  apparelled  at  the 
commandment  and  summons  of  the 
sheriffs,  and  at  the  cry  of  the  county  to 
pursue  and  arrest  any  felons  when  any 
need  is."  The  statute  of  Winchester,  13 
Edward  I.  (1285),  endeavoured  to  main- 
tain the  spirit  of  the  Anglo-Saxon  laws 


by  making  the  county  or  hundred  re- 
sponsible in  case  of  a  delinquent  I'ot 
being  forthcoming,  and  the  duty  of  appre- 
hending him  was  cast  upon  all  the  king's 
subjects.  This  statute  also  regulated  the 
office  of  constable,  an  officer  who  had 
succeeded  the  Anglo-Saxon  hundred  or 
ty thing  man.  [Constable.]  The  pre- 
vention of  crime,  as  well  as  the  pursuit 
of  criminals,  was  also  one  of  the  primary 
duties  of  constables,  and  they  were 
charged  to  make  presentment  at  the 
assizes,  sessions  of  the  peace  or  leet,  of  all 
blood-sheddings,  affrays,  outcries,  rescues, 
and  other  offences  against  the  peace. 
The  justices  to  whom  these  presentments 
were  made  in  the  first  instance,  reported 
directly  to  the  justices-itinerant,  or  at 
once  to  the  king  or  his  privy-council ;  and 
the  supreme  executive  made  provision 
accordingly.  At  the  same  tim"e  the  re- 
sponsibility cast  upon  the  hundred  quick- 
ened the  vigilance  of  the  inhabitants ; 
and  this  responsibility  extended  to  in- 
dividuals in  many  cases.  The  following 
extracts  from  the  Year-Books  of  the  Ex- 
chequer are  instances  of  this :  "16  Ed- 
ward I.,  Sussex :  murder  and  robbery — 
township  of  Tyndon  amerced,  because  it 
happened  by  day,  and  they  did  not  tal;e 
the  offender."  "6  Edward  II.,  Kent: 
manslaughter  (upon  a  sudden  quarrel) 
committed  in  the  highway  of  Wrotham — 
three  bystanders  amerced  because  they 
were  present  when  the  aforesaid  Eobert 
killed  the  aforesaid  John,  and  did  noi 
take  him."  And  in  the  reign  of  Eliza- 
beth the  popular  vigilance  which  this 
system  had  created  leads  a  writer  of  that 
day  to  remark  that  '•  every  Englishman 
is  a  Serjeant  to  take  the  thief,  and  who 
showeth  negligence  therein  do  not  only 
incur  evil  opinion  therefore,  but  hardly 
shall  escape  punishment." 

Instead  of  being  almost  entirely  en- 
gaged in  agriculture,  as  in  the  Anglo- 
Saxon  period,  and  for  several  centuries 
after  the  Norman  conquest,  the  popula- 
tion is  now  occupied  in  great  diversity  of 
employments.  Persons  so  engaged,  and 
the  more  numerous  class  who  live  by 
manual  labour,  cannot  now  follow  up  the 
"quick  and  fresh  pursuit"  of  felons,  at 
the  cry  of  the  hundred  or  county :  such 
a  duty  is  incompatible  with  their  ordinary 
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pursuits.  A  pursuit  at  the  call  of  the 
sheriif  would  now  be  quite  ineffectual: 
an  offender  may  have  committed  a  rob- 
bery in  Lancashire  in  the  evening,  and 
be  concealed  in  the  metropolis  by  the 
next  morning.  As  a  consequence  of 
these  various  changes,  it  has  not  been 
possible  to  render  the  hundred  responsible 
for  the  delinquencies  committed  within 
its  limits,  and  the  inhabitants  being  now, 
except  in  a  few  cases  (7  &  8  Geo.  IV.  c. 
31),  free  from  such  responsibility,  they 
are  careless  respecting  either  the  preven- 
tion of  crime  or  the  apprehension  of 
criminals.  While  the  disposition  of  the 
people  to  aid  the  public  force  in  these 
duties  was  gradually  diminishing,  the 
duties  of  the  constable  became  much 
more  complicated,  and  required  the  whole 
of  his  time.  The  same  necessity  which 
had  rendered  a  standing  army,  instead  of 
a  militia,  a  more  useful  division  of  em- 
ployment, had  become  equally  urgent  in 
the  case  of  those  on  whom  devolved  the 
duty  of  keeping  the  peace  and  watching 
over  the  security  of  the  community. 
Instead  however  of  the  constabulary 
force  being  re-organised,  and  adapted  to 
a  new  state  of  society,  it  was  suffered  to 
remain,  with  weaker  powers,  to  cope  with 
circumstances  which  demanded  increased 
vigilance,  activity,  and  intelligence. 
The  office  of  constable  remained  still  a 
yearly  appointment,  and  one  so  ob- 
noxious, that  persons  were  thrust  into  it 
who  were  incapable  of  executing  the 
duties.  Under  the  most  favourable  cir- 
cumstances, the  loss  of  time  and  the 
scanty  remuneration  offered  no  induce- 
uKMU  to  exertion  ;  and  if  the  duties  were 
performed  with  something  like  energy, 
l:y  the  farmer  or  small  tradesman  during 
his  year  of  office,  they  were  performed 
at  the  risk  of  injuring  their  private  in- 
terests. A  power  so  constituted  cannot 
effectually  prevent  crime ;  and  it  is 
equally  inefficient  for  the  purposes  of 
inquiry  and  presentment.  The  parish 
constable  usually  acts  only  when  called 
upon  by  some  private  party,  and  the 
services  of  the  constabulary  force  are 
only  combined  occasionally,  when  any 
evil  has  become  so  extensive  as  to  excite 
loud  complaint,  and  then  the  absence  of 
general  regulations  and  rules  of  discipline 


renders  their  services  of  comparatively 
little  value.  In  the  manufacturing  dis- 
tricts when  any  disturbance  is  appre- 
hended, such  a  force  is  useless,  and  the 
practice  is  either  to  swear  in  a  large 
number  of  special  constables,  or  to  call 
in  the  aid  of  the  military  power.  The 
special  constables  are  deficient  in  the 
necessary  discipline,  and  they  are  as 
timid  in  the  performance  of  their  duties 
as  they  are  unwilling  to  undertake  them. 
The  appearance  of  controlling  a  district 
by  military  force  is  an  evil  which,  under 
present  circumstances,  cannot  always  be 
avoided.  The  want  of  confidence  in  the 
old  police  force  is  also  attested  by  the  ex- 
istence of  numerous  voluntary  associations 
for  the  apprehension  and  prosecution  of 
felons :  their  funds  are  expended  in  the 
prosecution  of  criminals,  rather  than  in 
the  prevention  of  crime.  Some  of  these 
associations  have  rules  which  bind  the 
members,  as  in  the  case  of  horse-stealing, 
to  take  horse  and  join  in  pursuit  of 
the  thief.  Railway  Acts  bind  the  com- 
panies to  maintain  a  police  during  the 
formation  of  the  line.  An  Act  was  passetl 
in  August,  1840  (3  &  4  Vict.  c.  50;, 
entitled  "  An  Act  to  provide  for  keeping 
the  peace  on  canals  and  navigable  rivers. " 
Private  watchmen  are  also  extensively 
employed  in  docks  and  warehouses. 

To  correct  the  various  evils  incident  to 
the  constitution  of  the  present  rural  con- 
stabulary, the  magistrates  of  Ch-^shire,  in 
1829,  made  the  first  provincial  attempt 
to  improve  the  administration  of  police 
in  their  county,  and  they  obtained  an  Act 
(10  Geo.  IV.  c.  97)  which  authorised 
them  to  appoint  and  direct  a  paid  coii- 
stabulary.  A  more  successful  attempt 
was  made  at  Barnet  by  a  voluntary  asso- 
ciation, which  at  first  engaged  two  officers 
only  to  patrol  a  limited  district.  The 
plan  was  found  so  advantageous,  that  it 
was  adopted  in  a  more  extensive  circle. 
These  isolated  examples  however  ren- 
der the  adjacent  unprotected  districts  in 
a  worse  state  than  they  were  before.  The 
establishment  of  a  new  police  force  for 
the  metropolis,  in  1829,  has  done  more 
towards  exhibiting  the  advantages  of  em- 
ploying a  trained  body  of  men  for  all  the 
purposes  for  which  the  old  constabulary 
was  appointed,  than  any  other  circuiu- 
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stance.  Viewed  at  first  with  suspicion 
and  dislike,  from  its  somewhat  military 
organization,  the  clamour  with  which  it 
was  assailed  has  died  away,  and  public 
opinion  is  now  in  its  favour.  Each  parish 
had  formerly  managed  its  own  police 
affairs;  and  before  1829,  the  total  police 
force  of  the  metropolis  consisted  of  797 
parochial  day  officers,  2785  night  watch, 
and  upwards  of  100  private  watchmen  : 
including  the  Bow-street  day  and  night 
patrol,  there  were  about  4000  men  em- 
ployed in  the  district  stretching  from 
Brentford-bridge  on  the  west  to  the  river 
Lea  on  the  east,  and  from  Highgate  on 
the  north  to  Streatham  on  the  south,  the 
City  of  London  being  excluded.  The 
management  of  this  large  force  was  of 
varied  and  often  of  conflicting  character. 
The  act  of  parliament  which  created  the 
new  police  force  (10  Geo.  IV.  c.  44) 
placed  the  control  of  the  whole  body  in 
the  hands  of  two  commissioners,  who  de- 
vote their  whole  time  to  their  duties : 
they  are  immediately  responsible  to  the 
home  secretary  of  state.  By  the  2  &  3 
Victoria,  c.  47,  the  metropolitan  police 
district  may  be  extended  to  any  parish 
cr  part  of  a  parish  situated  within  15 
miles  of  Charing  Cross,  the  first  act 
having  limited  its  operation  to  a  distance 
of  twelve  miles.  The  number  of  men  of 
each  rank  serving  in  the  metropolitan 
police  force  (Pai'l.  Paper,  No.  24, 
Sess.  1849)  is  as  follows: — 1  inspecting 
superintendent,  salary  600/  ;  18  super- 
intendents, of  whom  15  have  salaries 
of  250/.,  and  2  have  a  higher  and  1  a 
lower  salary ;  114  inspectors,  88  ol  whom 
have  118/.  (is  a  year;  48;')  ser<;eants,  of 
wliom  474  have  63/.  14*.;  5513  consta- 
bles, those  of  the  first  class  (1272)  have 
54/.  125.;  second  class  (2346)  49/.  8s.; 
third  class  (1163)  have  44/.  4^.  Tiie 
sergeants  and  constables  are  allowed 
clothing,  and  each  married  man  of  these 
two  ranks  is  allowed  40  pounds'  weight  of 
coals  weekly  throughout  the  year;  each 
single  man  is  allowed  40  pounds'  weight 
weekly  during  six  winter  months,  and  20 
pounds'  weight  weekly  for  the  remainder 
of  the  year. 

The  total  force  in  1846  was  4749  ;  in 
1848,  5513.  Theyare  formed  in  divisions, 
each  division  being  employed  in  a  distinct 


district.  Every  part  of  the  metropolis  is 
divided  into  'beats,"  and  is  watched  day 
and  night.  The  total  disbursements  on 
account  of  the  force,  for  the  year  1845, 
amounted  to  230,04  2/.,  one-fourth  of  which 
is  paid  by  the  treasury  out  of  the  public 
revenue,  and  the  other  three-fourths  by  the 
respective  parishes.  Since  August,  1839, 
the  horse  patrol,  consisting  of  71  mounted 
men,  who  are  employed  within  a  distance 
of  several  miles  around  London,  has  been 
incorporated  with  the  metropolitan  police. 
The  Thames  police  consists  of  22  sur- 
veyors, each  of  whom  has  charge  of  three 
men  and  a  boat  when  on  duty:  the 
number  of  constables  is  27.  The  esta- 
blishment is  under  the  immediate  direc- 
tion of  the  magistrates  of  the  Thames 
Police-office.  The  city  of  London  still 
manages  its  own  police  affairs,  which 
have  been  placed  under  a  far  more  effi- 
cient system  since  the  establishment  of 
the  metropolitan  police  force. 

The  police  of  the  metropolis  and  the 
district  within  fifteen  miles  of  Charing 
Cross  (exclusive  of  the  city  of  London) 
is  regulated  by  the  Acts  10  Geo.  IV.  c. 
44,  and  2  &  3  Vict,  c.  47,  and  together 
they  form  the  police  code  for  nearly  a 
seventh  part  of  the  population  of  England 
and  Wales. 

The  officers  and  men  of  the  metropo- 
litan police  have  been  at  various  times 
engaged  in  other  places  to  protect  the 
peace  when  the  local  force  has  been  found 
incompetent.  In  nearly  all  the  boroughs 
constituted'  under  the  Municipal  Reform 
Act  (5  &  6  Will,  IV.  c.  76)  a  paid  police 
force  has  been  established  as  nearly  as 
possible  on  the  same  footing  as  the  metro- 
politan police.  In  the  metropolis,  "  when 
any  burglary  or  serious  offence  is  brought 
to  the  knowledge  of  the  police,  the  super- 
intendent or  other  officer  of  the  division 
or  subdivision  where  the  offence  has  oc- 
curred immediately  examines  the  circum- 
stances, or  makes  a  precognition  and  a 
report  upon  them  and  the  measures  taken 

in  consequence A  daily  report  or 

presentment  is  made  to  the  commissioners 
of  all  the  chief  occurrences  which  have 
taken  place  during  the  preceding  twenty- 
four  hours  in  every  division  of  nearly  two 
counties,  upon  which  presentment  such 
instructions   are    given  as    any    special 
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circumstances  may  seem  to  require.  Upon 
other  reports,  made  at  such  intervals  as 
to  comprehend  general  results,  if  it  shall 
appear  that  in  any  district  there  has 
been  an  influx  of  depredators,  additional 
strength  is  directed  upon  it,  or  explana- 
tions are  required  if  any  marked  evil 
appear  to  continue  without  abatement." 
Not  only  is  the  metropolitan  police  active 
night  and  day  in  preventing  depredations 
and  suppressing  mendicancy,  but  its  at- 
tention is  directed  to  giving  assistance  in 
case  of  accidents,  reporting  nuisances  and 
obstructions,  and  in  keeping  a  vigilant 
eye  upon  the  recesses  of  profligacy  and 
crime.  The  same  services  are  performed 
with  more  or  less  efficiency  in  the  large 
towns  which  have  the  services  of  a  trained 
body  of  men. 

The  expense  of  the  eleven  police  courts 
of  the  metropolis,  for  1845,  amounted 
to  46,765/.,  the  greater  part  of  which 
(35,329/.)  was  defrayed  out  of  the  Consoli- 
dated Fund.  The  salary  of  one  magistrate 
(  Bow-street)  was  1200Z.  a  year ;  and  each 
of  the  others,  22  in  number,  received 
1000/.  The  fees,  penalties,  and  forfeitures 
received  at  the  different  courts  amounted 
to  about  8000/. 

The  difficulty  of  re-organising  the 
rural  constabulary  has  hitherto  retarded 
the  general  improvement  of  this  force, 
while  the  increased  vigilance  of  the  towns 
has  rendered  such  a  measure  more  impe- 
rative. In  October,  1837,  a  commission 
was  appointed  under  the  crown  "  to  in- 
quire into  the  best  means  of  establishing 
an  efficient  constabulary  force  in  the 
counties  of  England  and  Wales;"  and 
the  commissioners  having  taken  means  to 
ascertain  the  opinions  of  the  magistracy 
in  each  petty-sessional  division  in  the 
country,  it  was  found  that,  out  of  435 
divisions,  the  magistrates  in  123  of  them 
recommended  the  appointment  of  a  paid 
rural  police  ;  ih'13  divisions  they  recom- 
mended such  a  force,  with  a  proviso  that 
it  be  placed  under  their  exclusive  con- 
trol ;  in  77  divisions  the  appointment  of 
^  patrol  or  of  additional  constables  was 
recommended;  in  16,  the  better  remu- 
neration of  the  present  constables  ;  in  37 
divisions  it  was  considered  that  further 
security  M'as  necessary  ;  and  in  1 22  divi- 
sions an  opinion  was  given  that  no  alte- 


ration was  required.  The  evils  of  the 
present  inefficient  system  are  fully  de- 
scribed in  the  Report  of  the  Constabulary 
Commissioners  (No.  169,  Session  1839). 
Some  of  their  recommendations  involve 
questions  of  provincial  organization,  which 
render  it  very  difficult  to  bring  a  uniform 
system  of  police  administration  into  gene- 
ral operation.  In  a  bill  introduced  into 
the  House  of  Commons  in  1839,  an  at- 
tempt was  made  to  remove  some  of  these 
obstacles,  and  a  very  clear  and  detailed 
account  of  the  plan  was  printed  with  the 
bill  (No.  71,  Session  1839);  but  the 
measure  was  regarded  as  too  elaborate, 
and  introduced  so  many  innovations  as  to 
occasion  its  ultimate  rejection. 

The  following  is  a  brief  summary  of 
the  principal  reasons  which  induced  the 
Constabulary  Commissioners  to  recom- 
mend the  appointment  of  a  paid  police 
force  in  lieu  of  the  present  parish  con- 
stables : — The  want  of  organization  in 
any  existing  force  has  encouraged  crime, 
and  each  person  living  by  depredations 
costs  much  more  to  the  community  than 
a  paid  constable.  Besides  the  expenses 
of  judicial  establishments,  a  sum  exceed- 
ing 2,000,000/.  is  paid  annually  in  Eng- 
land for  the  repression  of  crime,  while 
the  means  for  the  attainment  of  this 
object  are  imperfect  and  inefficient.  Even 
the  money  at  present  contributed  by  vo- 
luntary associations  for  self-protection 
would,  it  is  thought,  go  far  towards  obtain- 
ing an  effective  combined  force  ;  and 
there  would  be  also  the  saving  of  time 
to  several  thousand  persons  now  annually 
forced  into  almost  useless  service  as  con- 
stables, or  a  saving  of  money  which  is 
paid  for  substitutes.  The  extent  of  the 
force  required  is  estimated  at  rather  more 
than  8000  men,  and  the  annual  cost  at 
a  sum  below  450,000/.,  including  expenses 
of  management  and  other  charges :  the 
whole  cost  would  not  exceed  l^rf.  in  the 
pound  on  the  valuation  of  real  property  in 
England  and  Wales  in  1815;  and  it  is  pro- 
posed that  one-fourth  of  the  ainmal  cost 
be  defrayed  out  of  the  consolidated  fund, 
and  the  other  three-fourths  out  of  the 
county  rate.  The  average  number  of 
commitments  in  England  is  upwards  of 
100,000  annually,  which  number,  it  is 
assumed,  represents   a  total    of   40,000 


POLICE. 


[   •^>-^4  J 


POLICY 


persons  living  wholly  by  depredation,  to 
which  must  be  added  those  who  live 
partially  by  such  means  and  escape  detec- 
tion, to  meet  which  active  body  a  trained 
force  of  8000  men  appears  to  be  a  mode- 
rate estimate.  The  commissioners  recom- 
mended that  a  disposable  force  of  300  or 
400  additional  men  be  kept  for  extra- 
ordinary services.  The  patronage  con- 
nected with  a  paid  constabulary  should 
be  vested  in  those  who  are  directly  re- 
sponsible for  its  efficiency ;  and  local 
supervision  and  control  might  be  made 
consistent  with  this  arrangement.  The 
success  of  such  a  force  would  of  course 
depend  to  a  great  extent  upon  its  being 
seconded  by  popular  feeling,  and,  contrary 
to  the  opinion  of  many  persons,  it  would 
be  less  likely  to  infringe  upon  personal 
liberty  than  a  body  of  isolated  indivi- 
duals, for  an  acquaintance  with  legal  duties 
forms  part  of  the  training  of  a  combined 
force,  which  must  in  all  cases  have 
general  rules  for  its  conduct  and  govern- 
ment. Should  a  trained  constabulary  be 
established,  the  commissioners  recom- 
mended that  the  men  be  changed  from 
one  district  to  another  in  the  same  manner 
as  the  officers  of  the  Excise  establish- 
ment. 

The  government  has  not  thought  pro- 
per to  take  any  steps  for  the  general 
establishment  of  a  trained  constabulary 
force  in  England  and  Wales ;  but  in  1839 
an  act  was  passed  (2  &  3  Vict.  c.  93) 
which  enabled  the  justices  in  quarter  ses- 
sions to  appoint  county  and  district  con- 
stables, and  thus  left  the  improvement  of 
the  police  to  their  discretion.  A  report 
must  be  previously  made  to  the  secretary 
of  state,  showing  the  necessity  of  appoint- 
ing additional  constables.  By  2  &  3  Vict. 
no  more  than  one  constable  could  be  ap- 
pointed to  each  one  thousand  of  the  popu- 
lation; but  by  3  &  4  Vict.  c.  88,  this 
limitation  is  done  away  with.  The  ex- 
penses of  the  police  force  (rural  police) 
are  charged  upon  the  county  rate  in  the 
several  divisions  in  which  the  force  has 
been  appointed.  To  secure  unity  of  ac- 
tion and  general  uniformity,  the  secretary 
of  state  is  empowered  to  frame  rules  for 
the  regulation  of  the  force.  The  men 
employed  in  it  are  not  to  exercise  any 
other  employment,  nor  allowed  to  vote  at 


elections  for  a  member  of  parliament. 
Under  the  provisions  of  these  acts  a  rural 
police  force  has  been  appointed  in  several 
counties.  The  act  3  &  4  Vict.  c.  88,  con- 
tains provisions  for  the  consolidation  of 
the  borough  and  county  police  in  cases 
where  the  respective  authorities  desire  to 
enter  into  such  an  arrangement. 

In  addition  to  the  two  acts  above  men- 
tioned, there  are  other  statutes  which  en- 
able magistrates  to  obtain  any  additional 
police  force  which  may  be  requisite  to 
ensure  the  conservation  of  the  peace. 
[Constable.] 

The  Irish  constabulary  partakes  much 
more  of  a  military  character  than  the 
London  police  or  the  rural  police  of  the 
English  counties.  They  are  stationed  in 
barracks,  have  fire-arms,  and  are  removed 
from  one  part  of  the  country  to  another. 
In  1845  the  Irish  constabulary  consisted 
of  9193  persons,  under  the  command  of 
an  inspector-general,  who  has  a  salary  of 
1500/.  a  year.  There  are  a  deputy  in- 
spector-general with  a  salary  of  lOOU/,, 
and  a  second  deputy  with  a  salary  of  800/. 
There  are  2  provincial  inspectors,  18  pay- 
masters, 35  county  inspectors,  210  sub- 
inspectors;  260  head  constables,  1458. con- 
stables, 6368  sub-constables,  first  class, 
and  1039  of  the  second  class.  Connected 
with  the  police  system  there  are  60  stipen- 
diary magistrates,  with  salaries  of  from 
350/.  to  1000/.  a  year,  besides  certain 
allowances.  The  total  expense  of  the 
force  in  1845  was  451,577/.,  of  which 
sum  180,060/.  was  borne  by  counties, 
cities,  and  towns,  and  271,497/.  was 
charged  upon  the  Consolidated  Fund. 
The  prime  minister,  Sir  Robert  Peel, 
in  his  speech  on  the  general  policy  of  tlie 
country  on  27th  January,  1846,  proposed 
to  charge  the  whole  expense  of  the  Irish 
Constabulary  Force  upon  the  public  in- 
come, partly  with  a  view  to  the  relief  of 
landlords  and  partly  in  order  that  the 
executive  may  have  a  more  complete 
control  over  the  force. 

POLICY  and  POLITY.  Policy  is 
generally  used  to  signify  the  line  of  con 
duct  which  the  rulers  of  a  nation  adopt 
on  particular  questions,  especially  with 
regard  to  foreign  countries,  and  according 
to  our  opinion  of  that  particular  line  of 
conduct  we  say  that  it  is  good  or  bad 
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policy.  Polity  has  a  more  extended 
sense,  being  synonymous  with  the  prin- 
ciples of  government,  and  this  is  the 
sense  of  the  Greek  'politeia'  (TroXiTeia), 
from  which  it  is  derived.  Police,  in  an 
extended  sense,  is  that  branch  of  polity 
which  is  concerned  with  the  internal 
economy  of  the  state,  in  a  more  re- 
stricted sense  it  is  a  branch  of  preventive 
administration,  distinct  from  the  adminis- 
tration of  justice,  the  object  of  which, 
among  other  things,  is  the  punishment  of 
crimes  committed.     [Police.] 

POLICY.    [Insurance.] 

POLITICAL  ECONOMY.  The  word 
Economy  is  from  the  Greek  oecondmia 
(oiKovofii-a),  "  house -management,"  or 
"  household  management,"  the  notion  of 
which  is  generally  understood.  It  does 
not  signify  in  the  original  language 
merely  "  saving "  or  "  thrift,"  but  the 
judicious  and  profitable  management  of 
a  man's  property ;  and  this  is  the  sense 
of  the  word  in  the  treatise  of  Xenophon 
entitled  Oeconomicos  (OIkovq{xik6s). 

Political  Economy  or  Public  Economy 
should  mean  a  management  of  a  State 
analogous  to  the  management  of  a  private 
property.  But  this  is  not  the  sense  in 
which  the  term  is  used;  and  the  term 
itself  is  objectionable  by  reason  of  the 
false  analogy  which  it  suggests.  It  is 
however  true  that  many  governments 
have  acted  on  the  notion  that  the  su- 
preme power  should  direct  the  industry 
of  individuals,  and  in  some  degree  pro- 
vide for  their  wants ;  and  many  persons 
still  have  an  opinion  that  one  of  the  func- 
tions of  government  is  to  regulate  agri- 
culture, manufactures,  and  commerce ; 
not  to  prescribe  exactly  to  every  man 
how  he  shall  employ  himself,  but  to  make 
regulations  which  shall  to  a  considerable 
extent  direct  the  industry  of  the  members 
of  the  State.  Adam  Smith  gave  to  his 
work  the  title  of  the  '  Wealth  of  Nations,' 
a  term  which  iiidicates  much  better  than 
the  term  Political  Economy  the  object  of 
his  investigations,  which  is,  "  to  explain 
in  what  has  consisted  the  revenue  of  the 
great  body  of  the  people,  or  what  has 
been  the  nature  of  those  funds  which  in 
different  ages  and  nations  have  supplied 
their  annual  consumption."  The  word 
Wealth    indicates    that    the    inquiry  is 


mainly  conversant  about  material  results, 
about  the  products  which  man  by  his 
labour  produces  for  his  necessities  and 
his  pleasures.  The  word  Nations  implies 
that  the  object  of  the  inquiry  is  the  ag- 
gregate wealth  which  any  political  society 
acquires ;  but  this  investigation  further 
implies  an  examination  into  the  condi- 
tions under  which  the  individual  mem- 
bers of  a  state  labour  for  the  production 
of  a  nation's  wealth,  and  what  they  get 
for  their  labour ;  for  the  wealth  thus  ac- 
quired is  not  the  wealth  of  a  nation  in 
the  sense  in  which  some  things  belong  to 
a  nation  or  to  the  public.  The  great 
mass  of  products  are  appropriated  by  in- 
dividuals in  accordance  with  the  rules 
of  property  or  ownership,  that  exist  in 
some  form  or  other  in  all  nations,  and 
the  terms  of  contract  between  capitalists 
and  labourers.  All  that  is  produced,  ex- 
cept that  part  which  the  State  produces  as 
a  State,  or  takes  for  the  purposes  of  the 
general  administration,  is  appropriated  by 
individuals,  and  is  either  saved  or  con- 
sumed. The  term  Political  Economy 
would  have  an  exact  meaning,  if  we  un- 
derstood it  to  express  that  economy  or 
management  which  the  State  as  a  State 
exercises  or  should  exercise  for  the  be- 
nefit of  all.  It  would  comprehend  all 
that  the  State  should  do  for  the  general 
interest,  and  which  individuals  or  asso- 
ciations of  individuals  cannot  do  as  well ; 
it  would  thus  in  a  sense  coincide  with 
the  term  Government.  Being  thus  de- 
fined, it  would  exclude  all  things  that  a 
State  as  a  State  should  not  do ;  and  thus 
the  inquiry  into  the  Wealth  of  Nations 
would  mean  an  inquiry  into  all  those 
conditions  under  which  wealth  is  pro- 
duced, distributed,  accumulated,  and  con- 
sumed or  used  by  all  the  individuals  who 
compose  any  given  political  community. 
But  though  the  subject  of  Government  is 
easily  separated  from  the  proper  subject 
of  Political  Economy,  everybody  per- 
ceives that  there  is  some  connection  be- 
tween the  two  things;  and  this  is  the 
foundation  of  some  of  the  false  notions 
that  have  prevented  Political  Economy 
from  attaining  the  form  of  an  exact  sci- 
ence. Everybody  perceives  that  a  Go- 
vernment can  do  much  towards  increasing 
or  dnuiuishing  "  the  revenue  of  thj  great 
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body  of  the  people  ;"  but  everybody  does 
not  see  what  a  Government  should  do  or 
should  not  do  in  order  that  this  revenue 
may  be  the  greatest  and  most  beneficially 
distributed. 

Those  who  at  the  present  day  maintain 
that  agriculture  should  be  protected,  or, 
expressing  the  proposition  in  other  terms, 
say  that  native  industry  ought  to  be  pro- 
tected, assume  that  a  Government  ought 
to  regulate  the  manner  in  which  a  nation 
■hall  acquire  its  revenue.  To  be  con- 
sistent they  should  go  further :  a  Govern- 
ment should  regulate  the  mode  in  which 
the  revenue  shall  be  distributed,  accumu- 
lated, and  used.  In  fact  Governments  by 
their  acts,  and  mainly  by  the  weight  and 
kind  of  their  imposts,  do  this  in  some 
degree,  though  their  object  may  not  be  to 
do  this.  But  to  protect  native  industry  is 
to  regulate  purposely  and  designedly  part 
of  the  process  by  which  a  nation  produces 
the  sum  total  of  that  revenue  of  which  all 
persons,  landowners,  capitalists  and  la- 
bourers, get  some  portion.  This  protec- 
tioii  consists  in  excluding  many  articles 
of  foreign  produce,  or  laying  heavy  cus- 
toms' duties  on  them,  in  order  that  those 
who  produce  such  articles  at  home  may 
get  a  better  price  for  them.  Thus  he 
who  has  to  buy  the  articles  must  give 
<uore  for  them  than  he  would  if  there 
tvere  no  protection ;  and  precisely  to  the 
amount  of  this  higher  price  are  his  means 
directly  diminished  for  buying  anything 
else  that  he  wants  for  productive  use  or 
simple  enjoyment.  The  indirect  conse- 
quences of  such  Government  regulations 
also  diminish  his  own  productive  powers. 

The  French  Economistes,  as  they  are 
termed,  of  whom  Quesnay  was  the  head, 
considered  agriculture  as  the  only  source 
of  wealth,  and  had  other  opinions  about 
agriculture  as  distinguished  from  manu- 
factures, which  are  not  well  founded ; 
but  they  did  not  for  that  reason  maintain 
that  agriculture  should  have  any  exclu- 
sive protection :  on  the  contrary,  they 
maintained  that  all  taxes  should  fail  on 
land,  and  that  trade  in  corn  should  be 
freed  from  the  restrictions  to  which  it 
was  then  subjected  between  one  province 
and  another  in  France. 

It  is  not  easy  to  make  an  exact  classi- 
fication of  the  subjects  which  writers  on 


Political  Economy  discuss.  The  matters 
which  they  do  discuss  may  be  generally 
^'numerated  as  follows : — The  productiar 
Oi"  wealth  and  the  notion  of  wealth,  which 
comprehend  the  subjects  of  Accumu- 
lation, Capital,  Demand  and  Supply,  Di- 
vision of  Labour,  Machinery,  and  the  like. 
But  all  the  matter  of  Political  Economy 
is  so  connected,  that  every  great  division 
which  we  may  make  suggests  other  di- 
visions. The  Profits  of  Capital  and  the 
Wages  of  Labour,  the  Rent  of  Land,  and 
the  nature  of  the  Currency,  are  all  in- 
volved in  the  notions  of  Accumulation, 
Capital,  and  so  forth.  No  treatise  has 
perhaps  yet  appeared  which  has  exhibited 
the  subject  of  Political  Economy  in  the 
best  form  of  which  it  is  susceptible. 

The  way  in  which  "  the  Revenue  of  the 
great  body  of  the  people"  is  distributed,  is 
an  inquiry  only  next  in  importance  to  the 
mode  in  which  it  is  produced ;  and  the 
mode  and  proportions  in  which  it  is  dis- 
tributed re-act  upon  future  production.  He 
who  receives  anything  out  of  the  "Re- 
venue" is,  by  the  supposition,  a  person  wh(j 
has  contributed  to  it,  either  as  a  laud 
owner,  a  capitalist  or  a  labourer.  If  he  is 
neither  a  landowner,  a  capitalist  nor  a  la- 
bourer, he  is  supported  out  of  the  public 
revenue  either  by  alms,  or  by  pensions,  or 
by  the  bounty  of  parents  or  friends.  Omit- 
ting these  cases,  a  man's  title  to  a  part  of 
"  the  Revenue  of  the  great  body  of  the 
people,"  if  it  is  an  honest  title,  is  either  the 
title  which  he  has  to  the  produce  of  land 
or  capital,  of  which  a  portion  has  been 
appropriated  to  him  in  conformity  to  the 
rules  which  establish  ownership,  or  it  is 
the  title  of  one  who  labours  for  hire  and  re- 
ceives his  pay  pursuant  to  the  terms  of  the 
contract.  The  owner  of  land  and  capital, 
if  he  does  not  employ  it  himself,  lets  ethers 
have  the  use  of  it  in  consideration  of  in- 
terest or  rent  or  some  fixed  payment. 

The  use  which  a  people  shall  make  of 
their  revenue  is  the  last  great  division 
of  the  subject  The  analogy  here  be- 
tween Economy  in  its  proper  sense  and 
the  Economy  of  a  People  is  pretty  close. 
Judicious  Economy  is  the  making  tlie 
best  use  of  one's  income;  and  the  best 
use  is  to  spend  it  on  things  of  necessity 
first,  on  things  which  gratify  the  taste 
and  the  understanding  next,  but  to  put 
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by  something  as  a  reserve  against  con-  ; 
ringencies,  and  as  a  means  of  adding  still  : 
further  to  our  enjoyments.  The  savings 
of  individuals  constitute  the  savings  of  j 
the  Nation :  there  is  no  saving  by  the 
Nation  as  a  Nation;  the  national  accu- 
mulation is  the  sum  total  of  individual 
accumulations.  The  savings  are  made 
nearly  altogether  without  concert  or  co- 
operation. Division  of  labour  and  com- 
bination of  labour,  which  are  in  reality 
the  same  thing  when  properly  understood, 
effect  saving  in  production,  and  conse- 
quently they  effect  saving  in  consumption 
so  far  as  they  make  anything  cheaper; 
but  this  is  not  individual  saving ;  it  is  an 
addition  to  the  public  wealth,  by  which 
addition  all  individuals,  or  some  indivi- 
duals, get  more  for  their  money  than  they 
otherwise  would,  or  get  the  same  thing 
cheaper  than  they  otherwise  would.  The 
general  revenue  is  always  created  by  co- 
operation, in  which  each  man  receives  his 
due  portion.  The  use  or  consumption  of 
any  man's  portion  of  "  the  revenue  of  the 
great  body  of  the  people  "  and  the  degree 
in  which  each  man  co-operates  towards 
producing  this  revenue,  are  unconnected. 
Each  man  consumes,  in  the  true  and  literal 
sense  of  consumption,  by  himself  and  for 
himself— he  produces  together  with  others 
and  for  others  as  well  as  for  himself.  It  is 
true  that  he  who  consumes  merely  for  con- 
sumption's sake  does  indirectly  affect  pro- 
duction ;  and  this  is  the  kind  of  consump- 
tion which  is  handled  least  completely  by 
political  economists,  though  it  is  in  fact 
the  chief  element  in  the  whole  science. 
Malthus,  in  his  *  Principles  of  Political 
Economy,'  has  hinted  at  this :  "  Adam 
Smith  has  stated  that  capitals  are  in- 
creased by  parsimony,  that  every  frugal 
man  is  a  public  benefactor  ('  Wealth  of 
Nations,'  b.  ii.  ch.  3),  and  that  the  in- 
crease of  wealth  depends  upon  the  balance 
of  produce  above  consumption  (b.  iv. 
ch.  3).  That  these  propositions  are  true 
to  a  great  extent  is  perfectly  unquestion- 
able. No  considerable  and  continued  in- 
crease of  wealth  could  possibly  take  place 
without  that  degree  of  frugality  which 
occasions  annually  the  conversion  of  some 
revenue  into  capital,  and  creates  a  balance 
of  produce  above  consumption ;  but  it  is 
quite  obvious  that  they  are  not  true  to  an 


indefinite  extent,  and  that  the  principle 
of  saving,  pushed  to  excess,  would  desti-oy 
the  motive  to  production.  If  every  pei- 
son  was  satisfied  with  the  simplest  food, 
the  poorest  clothing,  and  the  meanest 
houses,  it  is  certain  that  no  other  sort  of 
food,  clothing,  and  lodging  would  be  in 
existence ;  and  as  there  would  be  no  ade- 
quate motive  to  the  proprietors  of  land 
to  cultivate  well,  not  only  the  wealth 
derived  from  conveniences  and  luxuries 
would  be  quite  at  an  end,  but,  if  the 
same  division  of  land  continued,  the  pro- 
duction of  food  would  be  prematurely 
checked,  and  population  would  come  to  a 
stand  long  before  the  soil  had  been  well 
cultivated.  If  consumption  exceed  pro- 
duction, the  capital  of  the  country  must 
be  diminished,  and  its  wealth  must  be 
gradually  destroyed,  from  its  want  of 
power  to  produce ;  if  production  be  in  a 
great  excess  above  consumption,  the  mo- 
tive to  accumulate  and  produce  must 
cease  from  a  want  of  will  to  consume. 
The  two  extremes  are  obvious ;  and  it 
follows  that  there  must  be  some  interme- 
diate point,  though  the  resources  of  po- 
litical economy  may  not  be  able  to  ascer- 
tain it,  whereby,  taking  into  consideration 
both  the  power  to  produce  and  the  will 
to  consume,  the  encouragement  to  the  in- 
crease of  wealth  is  the  greatest.  The 
division  of  landed  property  presents  an- 
other obvious  instance  of  the  same  kind. 
No  person  has  ever  for  a  moment  doubted 
that  the  division  of  such  immense  tracts 
of  land  as  were  formerly  in  possession  of 
the  great  feudal  proprietors  must  be  fa- 
vourable to  industry  and  production.  It 
is  equally  difl&cult  to  doubt  that  a  divi- 
sion of  landed  property  may  be  carried 
to  such  an  extent  as  to  destroy  all  the 
benefits  to  be  derived  from  the  accumu- 
lation of  capital  and  the  division  of  la- 
bour, and  to  occasion  the  most  extended 
poverty.  There  is  here  then  a  point,  as 
well  as  in  the  other  instance,  though  we 
may  not  know  how  to  place  it,  where  the 
division  of  property  is  best  suited  to  the 
actual  circumstances  of  the  society,  and 
calculated  to  give  the  best  stimulus  to 
production  and  to  the  increase  of  wealth 
and  population."  (Malthus,  Introduc- 
tion.) 

It  is  only  by  a  close  analysis  of  the 
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raatter  which  all  economical  writers 
jigree  in  considering  as  belonging  to 
Political  Economy,  that  we  arrive  at  the 
more  exact  notion  of  the  objects  and 
limits  of  the  science,  or  at  such  objects 
and  limits  as  may  be  comprehended 
within  a  science.  The  head  which  is 
the  last  in  the  list,  Consumption,  may  be 
either  Consumption  for  the  purpose  of 
further  production,  or  Consumption  for 
the  sole  purpose  of  enjoyment.  This  Con- 
sumption for  the  purpose  of  enjoyment  is 
a  kind  of  consumption  which  some  econo- 
mical writers  have  scarcely  thought  of, 
though  all  the  rest  of  the  world  are 
thinking  of  it  and  labouring  for  it.  This 
Consumption  for  enjoyment  may  to  some 
extent  and  in  some  cases  coincide  with  or 
contribute  to  further  production ;  but  as 
such,  as  Consumption  for  enjoyment's  pur- 
pose, it  must  not  be  confounded  with  any 
other  kind  of  consumption.  The  true 
basis  of  all  those  investigations  which  are 
included  under  the  name  of  Political  Eco- 
nomy is  this  :  That  man  desires  to  enjoy, 
and  that  he  will  labour  in  order  to  enjoy. 
The  nature  of  His  enjoyments  will  vary 
with  the  various  states  of  society  in  which 
he  lives,  with  his  moral,  social,  and  intel- 
lectual character.  As  he  labours  in  order 
to  enjoy,  and  as  one  man  gives  his  labour 
in  exchange  for  another  man's  labour,  it 
follows  that  the  exchargeable  value  of 
every  man's  labour  will  ultimately  depend 
on  the  opinion  of  him  who  wishes  to  have 
the  fruits  of  such  labour. 

It  therefore  concerns  all  who  labour 
that  they  understand  on  what  the  value  of 
their  labour  depends.  It  is  not  the  value 
of  a  man's  labour  to  himself  which  we 
have  to  consider  here,  but  the  value  of  it 
to  others.  A  man  may  value  his  own 
labour  as  he  pleases,  but  if  he  wishes  to 
exchange  it,  he  will  find  that  it  is  other 
piTSons  who  then  determine  its  value :  the 
real  value  is  what  he  can  get  for  it.  This 
fact  is  well  known  to  all  who  produce 
anything  to  sell,  or  offer  tlieir  labour  for 
hire.  The  value  of  anything  to  him 
who  has  not  the  thing,  but  wishes  to  have 
it,  is  not  measured  by  the  opinion  of  him 
who  has  it  to  sell.  The  price  of  purchase 
is  a  result  which  is  compounded  of  the 
wants  of  the  buyers  and  the  quantity  or 
supply  of  the  thing  which  they  desire  to 


have.  There  is  no  formula  v/hich  can 
accurately  express  the  numerical  value  of 
this  result ;  nor  would  a  numerical  result 
be  invariable.  It  depends  on  the  supply  of 
the  things  which  purchasers  desire,  and 
also  on  their  necessary  wants,  taste,  and 
caprice.  The  wants  of  the  buyers,  their 
real  efficient  demands,  imply  ability  or 
means  to  buy  with ;  and  this  is  a  varying 
element.  Thus  there  are  two  varying 
elements  of  selling  price,  the  demand 
and  the  supply.  Prices  vary  least  in 
those  things  which  are  the  primary 
necessaries,  when  trade  is  free  from 
all  restrictions ;  or  they  are  at  least 
not  subject  to  the  same  variations  of 
taste  and  caprice.  One  of  the  varying 
causes  of  price,  opinion,  is  here  pretty 
nearly  constant ;  and  the  risk  of  variation 
is  mainly  in  the  supply,  M'hich  depends  on 
seasons  and  other  accidents.  When  the 
value  of  a  thing  depends  on  an  opinion 
that  is  liable  to  change,  the  supply  will  be 
less  certain  on  account  of  the  uncertainty 
of  opinion.  No  man  can  say  with  cer- 
tainty what  will  be  the  value  of  anything 
at  a  future  time  ;  but  long  experience  has 
taught  men  the  probable  limits  within 
which  the  selling  prices  of  most  articles 
of  common  use  will  vary,  and  a  knowledge 
of  these  limits  enables  them  to  determine 
whether  they  can  undertake  to  furnish 
the  market  with  any  given  article  so  as  to 
have  a  reasonable  security  for  a  profit 
Profit  is  the  condition  without  which 
things  will  not  continue  to  be  produced 
for  sale.  The  cost  that  is  expended 
upon  a  thing  does  not  determine  its 
value,  by  which  is  meant  its  selling  price, 
but  the  selling  price  determines  whether 
the  thing  will  continue  to  be  produced. 
In  the  case  of  many  new  articles,  the 
production  of  them  is  a  pure  risk,  and 
dear-bought  experience  alone  in  many 
cases  teaches  a  man  that  he  has  laboured 
much  to  no  purpose — that  he  has  some- 
thing to  sell,  which  nobody  wishes  to  buy. 
Articles  of  ordinary  consumption  are 
regularly  produced,  because  the  efficient 
demand  combined  with  the  quantity  in 
the  market  secures  a  remunerating  price 
If  other  articles  take  the  place  of  those 
which  have  been  in  ordinary  use,  the  old 
articles  cease  to  be  made.  If  the  same 
articles,  owing  to  iaiproved  processes,  arc 
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produced  at  less  cost,  the  selling  price  is 
diminished,  not  because  the  labour  be- 
stowed on  them  is  less,  but  because  the 
supply  of  such  articles  is  more  abundant 
whenever  there  is  free  competition.  That 
the  labour  expended  on  an  article  does  not 
determine  its  exchangeable  value  is  clear 
from  the  case  supposed,  for  if  there  was 
uo  competition  among  producers,  the  pur- 
chasers would  not  get  the  thing  a  bit  the 
cheaper,  simply  because  it  could  be  pro- 
duced at  less  cost.  The  producer  might 
be  wise  enough  to  lower  the  price,  in  order 
to  get  an  increased  sale,  and  an  increased 
total  profit;  but  iu  fact,  the  increased 
amount  of  production  is  that  which  loAvers 
the  price,  and  not  the  will  of  the  seller.  If 
he  increases  his  production,  he  must  sell 
or  he  will  lose  by  his  increased  produc- 
tion, and  he  cannot  prevent  the  price 
from  falling,  unless  the  demand  increases 
quicker  than  his  production. 

The  price  of  all  labour.  Wages  or  Hire, 
is  also  determined  by  the  opinion  of  those 
who  want  it  and  have  the  means  of  paying 
for  it,  and  the  amount  of  the  kind  of  labour 
that  is  in  the  market.  The  price  is  some- 
times as  low  as  nothing,  which  means  that 
the  thing  is  not  wanted.  This  is  true  of 
all  kinds  of  labour  from  the  labour  of  him 
who  sweeps  the  streets  to  the  labour  of  him 
who  produces  the  finest  work  of  art  or  the 
noblest  eftbrt  of  intellectual  power. 

The  notions  that  the  value  of  every 
article  produced  by  labour  is  determined 
by  tlie  cost  of  production,  and  that  the 
price  of  labour  is  determined  by  the 
wants  of  the  labourer  or  the  prices  of 
other  things,  are  fruitful  sources  of  misery. 
Every  man  can  cite  instances  in  which 
these  doctrines  are  palpably  false,  and  no 
man  can  cite  many  instances  in  which  they 
are  really  true,  though  at  first  sight  they 
may  appear  to  be  so.     [Price.] 

If  we  would  investigate  the  econo- 
mical condition  of  a  country  as  to  the 
production  of  wealth,  its  distribution, 
and  its  consumption,  we  must  ascertain 
its  population,  the  various  kinds  of  em- 
ployments, the  amount  of  articles  pro- 
duced, the  wages  of  the  labourer,  the 
profits  of  the  capitalist,  rate  of  interest, 
rent  of  lands  and  houses,  and  the  various 
articles  consumed,  both  articles  the  pro- 
duce of  the  country  and  articles  imported. 


of  which  the  articles  exported  are  the 
equivalents.  We  must  ascertain  the  rate 
at  which  population  increases  in  a  given 
period,  the  rate  at  which  permanent  im- 
provements, such  as  roads,  hoiises,  docks, 
and  the  like,  increase,  and  all  improve- 
ments of  a  permanent  character.  In  such 
an  investigation  the  economist  may  pro- 
ceed on  the  supposition  that  man  is  acting 
free  from  all  restraint,  except  the  restraint 
which  compels  every  man  to  respect  his 
neighbour's  property  and  person ;  that 
every  man  is  labouring  just  as  he  pleases 
without  constraint  or  direction,  and  that 
every  man  is  enjoying  what  he  produces 
or  what  he  gets  in  exchange  for  his  own 
production,  with  no  other  restraint  than 
the  law  imposes  for  the  protection  of 
other  men's  property  and  persons.  But 
such  a  state  of  things  does  not  exist,  and 
perhaps  never  did ;  and  when  the  econo- 
mist has  investigated  the  actual  state  of  a 
nation's  wealth  and  its  consumption,  he 
will  have  to  ascertain  how  and  to  what 
extent  men  are  limited  in  their  industry  by 
positive  law,  by  positive  morality,  and  by 
anything  else.  It  is  his  business  to  detect 
those  artificial  restraints  which  interfere 
with  a  man's  industry  and  consequently 
with  his  enjoyment.  In  his  inquiries  he 
must  never  forget  that  consumption  for 
consumption's  sake  is  the  end  of  all  our 
labour ;  not  such  a  consumption  as  shall 
destroy  wealth,  but  such  a  consumption 
as  is  consistent  with  permanent  and  in- 
creased means  of  enjoyment,  both  for  the 
ac-tual  generation  and  for  an  increased 
number  in  the  succeeding  generation. 
He  therefore  recognises  saving,  accumu- 
lation, and  productive  consumption  as 
necessary  means  towards  the  end  of  in- 
creased enjoyment.  But  he  acknowledges 
no  real  enjoyment,  he  does  not  admit  that 
there  is  happiness,  and  he  denies  the  pos- 
sibility of  improvement  of  the  social  con- 
dition of  a  people,  unless  the  necessaries 
of  life,  such  as  the  country  and  climate 
require,  are  possessed  by  all — food,  rai- 
ment, and  lodging.  When  these  things 
can  be  had,  and  not  before,  a  man  has 
leisure  and  inclination  to  supply  other 
wants  that  lie  dormant  while  he  is  hun- 
gry, naked,  and  without  shelter  agaiust 
the  weather. 

It  will  be  discovered  that  there  are 
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peculiar  circumstances  in  most  countries 
that  aifect  the  happiness  of  the  people  in 
different  ways.  It  is  the  business  of  the 
economist  to  investigate  these  circum- 
stances and  to  ascertain  them,  whether 
tlie  circumstances  may  be  the  peculiar 
form  of  the  government,  the  habits  of  the 
people,  their  ignorance,  or  any  other 
cause.  His  pi-oblem  is  to  trace  to  their 
causes  all  those  conditions  which  interfere 
with  the  enjoyment  of  the  necessaries  of 
life,  without  a  supply  of  which  no  man 
can  be  happy.  Whatever  he  can  prove 
to  interfere  with  such  a  supply,  to  dimi- 
nish such  a  supply,  to  make  it  less  than 
it  otherwise  would  be,  is  within  the  pro- 
vince of  his  investigation ;  whether  it  is 
arbitrary  power  in  a  monarch,  ignorance 
in  a  constitutional  government,  heavy 
taxation,  restrictions  upon  the  free  exer- 
cise of  industry,  or  anything  else,  by 
whatever  name  it  is  called,  that  interferes 
with  a  mans  industry,  and  consequently 
with  his  enjoyment.  If  he  carries  his 
inquiries  beyond  those  necessities  of  life 
which  all  men  want  before  they  ask  for 
anything  else,  he  will  find  ample  employ- 
ment in  investigating  the  causes  which 
interfere  with  or  limit  the  class  of  se- 
condary enjoyments,  those  which  a  man 
craves  for  when  he  has  satisfied  the  first. 
He  will  discover  that  the  same  kind  of 
restraint  or  interference  often  limits  the 
secondary  enjoyments,  and  that  their  being 
limited  operates  upon  the  primary  wants, 
and  so  limits  the  means  of  gratifying 
them  also.  He  will  thus  approach  the 
solution  of  a  great  question,  and  endea- 
vour to  determine  whether  the  sovereign 
power  should  interfere  with  industry  in 
any  way,  except  to  raise  money  by  tax- 
ation for  the  necessary  expenses  of  the 
administration ;  and  he  will  endeavour  to 
determine  how  the  required  amount  of 
money  may  be  raised  so  as  to  curtail  each 
man's  enjoyments  in  the  least  possible 
degree. 

If  the  question  of  freedom  from  all 
restraint  on  industry,  except  such  re- 
straints as  have  been  alluded  to,  is  de- 
termined in  favour  of  freedom,  there  will 
still  be  plenty  for  the  economist  to  do. 
The  greatest  enemy  1o  man  is  his  own 
ignorance.  The  mode  in  which  men 
shall  so  organize  their  labour  that  each 


shall  get  more  out  of  the  common  stock 
by  such  organization  than  by  any  other 
mode,  is  the  great  question  that  concerns 
us  all.  Knowledge  must  guide  our  in- 
dustry, or  it  may  be  fruitless,  even  though 
it  has  perfect  liberty  of  action.  Enjoy- 
ment is  the  end  to  which  knowledge 
alone  can  lead  us.  Enjoyment  implies 
the  sufficient  and  reasonable  satisfaction 
of  the  appetites,  which  must  precede  the 
enjoyment  of  the  imagination  and  the 
intellectual  faculties;  the  harmonious 
combination  of  the  two  enjoyments  makes 
Happiness. 

The  field  for  the  Political  Economist  is 
as  extensive  as  Society  itself;  but  his 
labour  has  certain  limits.  He  may  often 
determine  when  legislation  is  unwise,  or 
when  it  is  wanted :  but  he  does  not  con- 
cern himself  about  the  making  of  the 
law.  He  is  satisfied  if  a  bad  law  is  re- 
pealed, or  if,  when  useful,  it  is  so  framed 
as  to  accomplish  the  object.  Nor  does 
he  concern  himself  about  forms  of  Polity, 
or  systems  of  religion  or  morals,  or 
philosophy  as  such.  But  he  does  in- 
vestigate the  mode  in  which  they  operate 
upon  industry  directly  or  indirectly  and 
mainly  their  mode  of  operation  on  the 
primary  wants,  those  wants  which  all 
men  seek  to  satisfy,  and  which  all  must 
in  some  degree  satisfy,  or  they  must  cease 
to  live.  The  great  test,  the  unerring  test, 
of  the  condition  of  a  nation,  is  the  con- 
dition of  those  who  labour  for  their  daily 
bread.  If  these  have  sufficient,  it  is  a 
certain  deduction  that  others  have  more 
than  sufficient,  and  that  there  may  be 
improvement  in  the  social  and  moral 
condition  of  all  classes.  But  ignorance 
may  prevent  improvement.  It  will,  there- 
fore, be  the  province  of  the  economist 
to  show  how,  when  the  primary  wants 
of  a  people  are  satisfied,  they  may  secure, 
so  far  as  it  can  be  secured,  so  happy  a  con- 
dition, and  also  to  show  by  what  combina- 
tions the  gratification  of  the  secondary 
wants  may  be  secured  with  the  leaf^t 
trouble  and  expense.  The  fundamental 
principles  of  the  economist  are  indeed, 
as  it  has  been  often  remarked,  very  few ; 
and  it  is  equally  true  that  very  little  can 
be  deduced  from  them.  They  must  be 
constantly  applied,  in  the  way  of  test  and 
correction,  and  the  matter  to  which  thej 
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must  be  applied  is  the  experience  of  man. 
A  M'ise  man  neither  rejects  nor  over- 
values the  axioms  of  his  science  ;  but 
when  his  subject  is  "  immersed  in  mat- 
ters," to  use  an  expression  of  Bacon,  he 
knows  better  than  to  expect  a  few 
axioms,  even  if  absolutely  true,  to  solve 
problems  to  the  whole  or  parts  of  which 
they  will  often  not  apply. 

The  Literature  of  Political  Economy  is 
very  copious.  Much  that  has  been  written 
is  of  little  value  for  practice,  but  curious 
and  useful  as  a  history  of  opinion.  An 
outline  of  this  part  of  the  subject  is  given 
in  the  '  Penny  Cyclopoedia,'  under  the  title 
"Political  Economy;"  and  in  1845  Mr. 
M'CuUoch  published  a  useful  work  en- 
titled '  The  Literature  of  Political  Eco- 
nomy.' It  is  a  classified  catalogue  of  the 
principal  works  in  the  different  depart- 
ments of  Political  Economy,  and  is 
interspersed  with  historical,  critical,  and 
biographical  notices. 

A  few  years  ago  a  Professorship  of 
Political  Economy  was  founded  in  the 
University  of  Oxford,  by  Mr.  Drummond. 
Archbishop  Whately  has  founded  a  simi- 
lar professorship  in  the  University  of 
Dublin.  There  are  unendowed  professor- 
ships in  the  University  of  Cambridge, 
and  in  University  College  and  King's 
College,  London ;  but  that  of  University 
College,  London,  has  not  been  filled  for 
several  years. 

POLYGAMY  is  the  name  of  the 
custom  according  to  which  a  man  may 
have  more  than  one  lawful  wife  at  a 
time,  which  custom  prevails  in  several 
countries.  Polygamy  has  existed  in 
Asia  from  time  immemorial,  and  Mo- 
hammedanism adopted  and  confirmed 
the  custom.  Montesquieu  pretends  that 
polygamy  in  the  East  is  the  consequence 
of  the  greater  number  of  female  births 
in  that  country  ;  but  this  surmise  is  by 
no  means  proved.  Another  and  a  more 
plausible  reason  may  be  found  in  the 
premature  old  age  of  the  female  sex  in 
some  countries.  Niebuhr,  in  his  '  Travels 
in  Arabia,'  gives  a  curious  conversation 
which  he  had  with  an  Arab  on  the  subject 
of  polygamy.  {Keiseheschreihung,  ii.  253.) 

Neither  Greek  nor  Eoman  usage  al- 
lowed a  man  to  have  more  than  one 
wife  at  a  time.     But  divorce  became  so 


common  among  the  Eomans,  that  the 
frequent  change  of  wife  became  almost 
a  practical  polygamy.  However,  this 
practice  of  divorce  was  probably  con- 
fined to  the  rich  and  luxurious,  who, 
when  they  have  no  regular  occupation, 
are  generally  the  most  licentious  mem- 
bers of  society.  The  barbarous  nations, 
on  the  contrary,  that  is  to  say,  those  who 
were  not  Greeks  or  Romans,  practised 
polygamy,  with  the  exception  of  the 
Germans,  "  who  alone,"  says  Tacitus, 
"  among  all  the  barbarians,  are  content 
with  a  single  wife."     (  German.,  1 7.) 

In  the  scriptures  we  find  instances  of 
polygamy  recorded  before  the  flood. 
{Genesis,  iv.  19.)  It  was  common  in  the 
patriarchal  times,  and  we  have  the  in- 
stance of  Jacob  marrying  two  sisters. 
By  the  law  of  Moses  it  appears  to  have 
been  tolerated,  {Exodus,  xxi.  9,  10,  and 
Deuteronomy,  xxi.  15.)  But  in  the  time 
of  our  Saviour,  no  indication  appears  of 
its  being  common  among  the  Jews. 
Divorce,  however,  was  frequent,  and  our 
Saviour  {Matthew,xix.  9)  reprobates  the 
custom.  St,  Paul  speaks  always  of  mar- 
riage in  terms  implying  the  union  of  one 
man  with  one  woman.  In  Christian 
countries,  polygamy  has  been  long  since 
universally  forbidden,  both  by  the  church 
and  by  the  civil  law,  under  severe  penal- 
ties, which  in  some  countries  amounted 
to  death.  In  England,  it  is  a  punishable 
offence.     [Bigamy.] 

The  Koran  allows  a  man  to  have  four 
legitimate  wives  ;  but  it  is  only  the  rich 
who  avail  themselves  of  this  permission. 
The  Arabs  are  generally  content  with 
one  wife. 

Polygamy  can  never  prevail  much  in 
any  country  where  slavery  does  not 
exist  in  some  form,  even  if  the  practice 
is  permitted.  The  expense  of  two  or 
more  wives  is  a  sufficient  check  on  the 
practice.  It  is  only  the  rich  mIio  can 
indulge  in  this  way.  A  poor  man  in 
any  country  will  find  one  wife  and  one 
set  of  children  quite  enough  for  him. 
If  in  England,  for  instance,  it  was  per- 
mitted for  a  man  to  have  several  wives 
at  once,  all  of  whom  should  be  in  the 
legal  condition  of  a  wife,  the  expense  alone 
would  prevent  any  prudent  man  from 
availing  himself  of  the  legal  permissioii 
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if  there  were  no  other  objection.  When 
the  wife  is  a  kind  of  slave  to  her  husband 
and  assists  to  support  him  by  her  labour, 
a  plurality  of  wives  is  merely  an  in- 
creasing of  a  man's  slaves  with  the  in- 
creased power  of  sexual  intercourse  at 
the  same  time.  That  such  a  mode  of 
life  must  be  a  brutalized  and  a  half 
savage  state,  is  obvious  enough ;  and  it 
is  not  consistent  with  any  improvement 
in  the  condition  of  women ;  and  on  the 
improved  condition  of  women  mainly 
depends  the  improveable  condition  of 
society.  If  in  any  country  polygamy 
were  carried  to  a  great  extent  among  the 
rich,  the  consequence  would  be  that  the 
poor  must  go  without  wives,  unless  the 
demands  of  the  rich  were  supplied  by 
importation  of  female  slaves,  which  is 
tlie  case  in  some  countries. 

That  union  which  exists  in  the  co- 
habitation of  a  man  with  one  woman 
makes  a  family  quite  a  different  thing 
from  a  family  which  is  founded  oi^  the 
cohabitation  of  a  man  with  more  than 
one  woman.  Traced  out  to  all  their  con- 
sequences, the  two  practices  produce 
distinct  social  systems,  which,  in  nearly 
every  respect,  are  right  opposed  to  one  ano- 
ther. The  advantage  is  on  the  side  of  mo- 
nogamy, though  the  nations  which  main- 
tain polygamy  might  easily  discover  some 
weak  points  in  the  monogamist  practice. 

POOR.  [Poor  Laws  and  Pau- 
perism.] 

POOR  LAWS  AND  PAUPERISM. 
A  pauper  in  England  is  a  person  who, 
unable  to  support  himself,  receives  money 
or  money's  worth  from  the  contributions  of 
those  who  are  by  law  compelled  to  main- 
tain him  wholly  or  in  part.  There  are 
many  poor  persons  who  are  not  paupers. 
He  who  gets  his  living  by  his  labour, 
but  receives  no  legal  relief,  is  not  a  pau- 
per. He  who  will  not  or  does  not  work« 
but  gets  his  living  by  begging,  is  a  men- 
dicant. Those  who  are  supported  wholly 
or  in  part  by  the  voluntary  gifts  of  cha- 
ritable persons  are  not  paupers. 

The  causes  of  pauperism  are  numerous, 
and  it  would  be  equivalent  to  an  attempt 
to  explain  most  of  the  phenomena  of 
modern  society,  if  we  should  aflFect  to 
assign  all  its  possible  or  even  all  its  actual 
caijses  in  any  given  country.   Some  of  the 


causes  however  are  clearly  traceable  to 
positive  law.  Every  history  of  positive 
legislation  in  this  and  other  countries 
shows  that  those  who  have  had  the  power 
to  make  laws  have  not  only  ignorantly 
and  unintentionally  injured  society  by 
not  perceiving  the  tendency  of  their  own 
enactments,  but  have  often  purposely  and 
designedly  attempted  to  accomplish  ob- 
jects which  they  believed  to  be  beneficial 
to  society,  but  which  an  enlarged  ex- 
perience and  a  sound  philosophy  have 
proved  to  be  detrimental  to  the  general 
interest.  When  the  object  has  been  a 
good  one,  a  legislator  has  often  failed  in 
accomplishing  it,  owing  to  ignorance  of 
the  proper  means.  In  England  legal 
interference  with  the  condition  of  the 
poor  has  in  some  degree  been  exercised 
for  nearly  500  years.  In  no  country 
have  greater  efforts  been  made  to  regulate 
their  condition,  nor  greater  mistakes  com- 
mitted in  this  branch  of  government. 

The  great  object  of  the  earlier  efforts 
in  pauper  legislation  was  the  restraint  of 
vagrancy.  The  12th  Richard  II.  c.  7 
(1388)  prohibits  any  labourer  from 
quitting  his  dwelling-place  without  a 
testimonial  from  a  justice  of  the  peace, 
showing  reasonable  cause  for  his  going, 
and  without  such  a  testimonial  any  such 
wanderer  might  be  apprehended  and  put 
in  the  stocks.  Impotent  persons  were  to 
remain  in  the  towns  where  they  were 
dwelling  at  the  passing  of  the  act,  pro- 
vided the  inhabitants  would  support 
them  ;  otherwise  they  were  to  go  to  the 
places  of  their  birth,  to  be  there  supported. 
By  acts  passed  in  the  1 1  and  19  of  Henry 
VII.  (1495  and  1504)  impotent  beggars 
were  required  to  go  to  the  hundred  where 
they  had  last  dwelt  for  three  years,  or 
where  they  were  born,  and  were  forbid- 
den to  beg  elsewere.  By  the  act  22 
Henry  VIII.  c.  12  (1531),  justices  were 
directed  to  assign  to  impotent  poor  per- 
sons a  district  within  which  they  might 
beg,  and  beyond  which  they  were  for- 
bidden to  beg,  under  pain  of  being  im- 
prisoned and  kept  in  the  stocks  on  bread 
and  water.  Able-bodied  beggars  were 
to  be  whipped  and  forced  to  return  to 
their  place  of  birth,  or  where  they  had 
last  lived  for  three  years. 

These  acts  appear  to  have  had  no  pe.p~ 
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manent   effect    in   repressing  vagrancy. 
An  act  passed  in  1536  (27  Henry  VI U. 
c.   25)  is   the   first  by  which  voluntary 
charity  was    converted  into  compulsory 
payment.     It  enacts  that  tire  head  officers 
of  every  parish  to  which  the  impotent  or 
able-bodied  poor  may  resort  under  the 
provisions  of  the  act  of  1531,  shall  receive 
and   keep  them,  so  that  none  shall  be 
compelled    to    beg    openly.     I'he    able- 
bodied  were  to  be  kept  to  constant  labour, 
and  every  parish  making  default  was  to 
forfeit  twenty  shillings  a  month.     The 
money  required  for  the  support  of  the 
poor  was  to  be  collected  partly  by  the 
head  officers  of  corporate  towns  and  the 
churchwardens  of  parishes,  and   partly 
was  to  be  derived  from  collections  in  the 
churches  and  on  various  occasions  where 
the  clergy  had  opportunities  for  exhort- 
ing the  people  to  charity.     Almsgiving 
beyond  the  town  or  parish  was  prohibited, 
on  forfeiture  of  ten  times  the  amount 
given.     A  "sturdy  beggar"  was  to  be 
whipped  the  first  time  he  was  detected 
in  begging ;  to  have  his  right  ear  cropped 
for  the  second  oft'ence ;  and  if  again  guilty 
of  begging,  was  to  be  indicted  "  for  wan- 
dering,  loitering,  and  idleness,"  and  if 
convicted  was  "  to  sutfer  execution  of 
death   as  a  felon  and  an  enemy  of  the 
commonwealth."     The  severity   of  this 
act  prevented  its  execution,  and  it  was 
repealed  by  1  Edward  VI.  c.  3  (1547). 
Under  this  statute  every  able-bodied  per- 
son who  should  not   apply  himself  to 
some  honest  labour,  or  otiier  to  serve  for 
even  meat  and  drink,  was  to  be  taken 
for  a  vagabond,  branded  on  the  shoulder, 
and  adjudged  a  slave  for  two  years  to  any 
one  who  should  demand  him,  to  be  fed 
on  bread  and  water  and  refuse  meat,  and 
made  to  work  by  being  beaten,  chained, 
or  otherwise  treated.     If  he  ran   away 
during  the    two    years,   he  was  to   be 
branded  on  the  cheek,  and  adjudged  a 
slave  for  life,  and  if  he  ran  away  again, 
he  was  to  sutfer  death  as  a  felon.     It  not 
demanded  as  a  slave,  he  was  to  be  kept 
to  hard  labour  on  the  highways  in  chains. 
The  impotent  poor  were  to  be  passed  to 
their  place  of  birth  or  settlement,  from 
the  hands  of  one  parish  constable  to  those 
of  another.     The  statute  was  repealed 
three  years  after,  and  that  of  1531  was 


revived.  In  1551  an  act  was  passed 
which  directed  that  a  book  should  be 
kept  in  every  parish,  containing  the  names 
of  the  householders  and  of  the  impotent 
poor ;  that  collectors  of  alms  should  be 
appointed  who  should  "  gently  ask  every 
man  and  woman  what  they  of  their  cha- 
rity will  give  weekly  to  the  relief  of  the 
poor."  If  any  one  able  to  give  should 
refiise  or  discourage  others  from  giving, 
the  ministers  and  churchwardens  were 
to  exhort  him,  and,  failing  of  success, 
the  bishop  was  to  admonish  him  on  the 
subject.  This  act,  and  another  made  to 
enforce  it,  which  was  passed  in  1555, 
were  wholly  ineffectual,  and  in  1563  it 
was  re-enacted  (5  Eliz.  c.  3),  with  the 
addition  that  any  person  able  to  con- 
tribute and  refusing  should  be  cited  by 
the  bishop  to  appear  at  the  next  sessions 
before  the  justices,  where,  if  he  would 
not  be  persuaded  to  give,  the  justices 
were  to  tax  him  according  to  their  dis- 
cretion, and  on  his  refusal  he  was  to  be 
committed  to  gaol  until  the  sum  taxed 
should  be  paid,  with  all  arrears. 

The  next  statute  on  the  subject,  which 
was  passed  in  1572  (14  Eliz.  c.  5),  shows 
how  ineffectual  the  former  statutes  had 
been.  It  enacted  that  all  rogues,  vaga- 
bonds, and  sturdy  beggars,  including  in 
this  description  "  all  persons  whole  and 
mighty  in  body,  able  to  labour,  not  having 
land  or  master,  nor  using  any  lawful 
merchandise,  craft,  or  mystery,  and  all 
common  labourers,  able  in  body,  loiter- 
ing and  refusing  to  work  for  such  rea- 
sonable wage  as  is  commonly  given," 
should  "  for  the  first  offence  be  grievously 
whipped,  and  burned  through  the  gristle 
of  the  rigbt  ear  with  a  hot  iron  of  the 
compass  ot'an  inch  about ;"  for  the  second, 
should  be  deemed  felons;  and  for  the 
third,  should  suffer  death  as  felons, 
without  benefit  of  clergy.  For  the  relief 
and  sust-eutation  of  the  aged  and  impotent 
poor,  the  justices  of  the  peace  within  their 
several  districts  were  "  by  their  good  dis- 
cretion" to  tax  and  assess  all  the  inha- 
bitants dwelling  therein.  Any  one  re- 
fusing to  contribute  was  to  be  imprisoned 
until  he  should  comply  with  the  assess- 
ment. By  the  statutes  39  of  Elizabeth,  c. 
3  and  4  (1598),  every  able-bodied  person 
refusing  to  work  for  the  ordinary  'rages 
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was  to  be  *'  openly  whipped  until  his 
body  be  bloody,  and  forthwith  sent,  from 
parish  to  parish,  the  most  strait  way  to 
the  parish  where  he  was  born,  there  to 
put  himself  to  labour  as  a  true  subject 
ought  to  do." 

The  next  act  on  this  subject,  the  43 
Elizabeth,  c.  2,  has  been  in  operation 
from  the  time  of  its  enactment,  in  1601, 
to  the  present  day.  A  change  in  the 
mode  of  administration  was  however 
effected  by  the  Poor  Law  Amendment 
Act  (4  &  5  Wm.  IV.  c.  76),  which  was 
passed  in  1834.  During  that  long  period 
many  abuses  crept  into  the  administration 
of  the  laws  relating  to  the  poor,  so  that 
in  practice  their  operation  impaired  the 
character  of  the  most  numerous  class,  and 
was  injurious  to  the  whole  country.  In 
its  original  provisions  the  act  of  Elizabeth 
directed  the  overseers  of  the  poor  in 
every  parish  to  "  take  order  for  setting 
to  work  the  children  of  all  such  parents 
as  shall  not  be  thought  able  to  maintain 
their  children,"  as  well  as  all  such  per- 
sons as,  having  no  means  to  maintain 
them,  use  no  ordinary  trade  to  get  their 
living  by.  For  this  purpose  they  were 
empowered  "  to  raise,  weekly  or  other- 
wise, by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes,  mines, 
&c.,  such  sums  of  money  as  they  shall 
require  for  providing  a  sufl&cient  stock 
of  flax,  hemp,  wool,  and  other  ware  or 
stuff,  to  set  the  poor  on  work,  and  also 
competent  sums  for  relief  of  lame,  blind, 
old,  and  impotent  persons,  and  for  putting 
out  children  as  apprentices."  Power  was 
given  to  justices  to  send  to  the  house  of 
correction  or  common  gaol  all  persons 
who  would  not  work.  The  churchwar- 
dens and  overseers  were  further  em- 
powered to  build  poorhouses,  at  the 
charge  of  the  parish,  for  the  reception 
of  the  impotent  poor  only.  The  justices 
were  further  empowered  to  assess  all 
persons  of  sufficient  ability,  for  the  relief 
and  maintenance  of  their  children,  grand- 
children, and  parents.  The  parish  of- 
ficers were  also  empowered  to  bind  as 
apprentices  any  children  who  should  be 
chargeable  to  the  parish. 

These  simple  provisions  were  in  course 
iif  time    greatly  perverted,   and   many 


abuses  were  introduced  into  the  admi- 
nistration of  the  law.  The  most  mis- 
chievous practice  was  that  which  was  esta- 
blished by  the  Justices  for  the  county  of 
Berks  in  the  month  of  May,  1795,  when, 
in  order  to  meet  the  wants  of  the  labour- 
ing population  caused  by  the  high  price 
of  provisions,  an  allowance  in  proportion 
to  the  number  of  his  family  Mas  made 
out  of  the  parish  fund  to  every  labourer 
who  applied  for  relief.  This  allowance 
fluctuated  with  the  price  of  the  gallon 
loaf  of  second  flour,  and  the  scale  was  so 
adjusted  as  to  return  to  each  family  the 
sum  which  a  given  number  of  loaves  would 
cost  beyond  the  price  in  years  of  ordinary 
abundance.  This  plan  was  conceived  in 
a  spirit  of  benevolence,  but  the  readiness 
with  which  it  was  adopted  in  all  parts  of 
England  clearly  shows  the  general  want 
of  sound  views  on  the  subject.  Under 
the  allowance  system  the  labourer  re- 
ceived a  part  of  his  means  of  subsistence 
in  the  form  of  a  parish  gift,  and  as  the 
fund  out  of  which  it  was  provided  was 
raised  from  the  contributions  of  those 
who  did  not  employ  labourers,  as  well  as 
of  those  who  did,  their  employers,  being 
able  in  part  to  burthen  others  with  the 
payment  for  their  labour,  had  a  direct 
interest  in  perpetuating  the  system. 
Those  who  employed  labourers  looked 
upon  the  parish  contribution  as  part  of  the 
fund  out  of  which  they  were  to  be  paid, 
and  accordingly  they  lowered  their  rate 
of  wages.  The  labourers  also  looked  on 
the  parish  fund  as  a  source  of  wages, 
independent  of  their  labour  wages,  l^he 
consequence  was  that  the  labourer  looked 
to  the  parish  aid  as  a  matter  of  right, 
without  any  regard  to  his  real  wants,  and 
he  received  the  wages  of  his  labour  as 
only  one  and  a  secondary  source  of  the 
means  of  subsistence.  His  character  as 
a  labourer  became  of  less  value,  and  his 
value  as  a  labourer  was  thus  diminished 
under  the  combined  operation  of  these 
two  causes.  In  1832  a  commission  was 
appointed  by  the  crown,  under  whose  di- 
rection inquiries  were  made  through  Eng- 
land and  Wales,  and  the  actual  condition 
of  the  labouring  class  in  every  parish  was 
ascertained  with  the  view  of  showing  the 
evils  of  the  existing  practice,  and  of  sug- 
gesting some    remedy.    The   labour  of 
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this  inquiry  was  great,  but  in  a  short  time 
a  Report  was  presented  by  the  commis- 
sioners, which  explained  the  operation 
of  the  law  as  administered,  with  its  effects 
upon  different  classes,  and  suggested  re- 
medial measures.  This  Report  was  pre- 
sented in  February,  1834,  and  was  fol- 
lowed by  the  passing,  in  August,  1834, 
of  the  Poor  Law  Amendment  Act,  4  &  5 
Wm.  IV.  c.  76,  in  which  the  principal  re- 
commendations of  the  commissioners  were 
embodied.  This  Act  was  amended  by 
the  7  &  8  Vict.  c.  101  (9th  August,  1844). 
The  chief  provisions  of  this  law  are 
— the  appointment  of  a  central  board 
of  three  commissioners,  whose  quarters 
were  in  Somerset  House,  London,  for 
the  general  superintendence  and  control 
of  all  bodies  charged  witn  the  manage- 
ment of  funds  for  t)ie  relief  of  the  poor. 
There  were  nine  assistant-commissioners, 
each  one  of  whom  had  a  district :  assistant- 
commissioners  had  to  visit  their  districts 
and  see  that  tlie  orders  of  the  commission- 
ers were  executed.  The  assistant  poor- 
law  commissioners  were  appouited  by  and 
removable  by  the  commissioners.  The 
whole  administration  of  the  Poor  Law  is 
under  the  direction  of  the  secretary  of 
state  for  the  home  department.  The  admi- 
nistration of  relief  to  the  poor  was  under 
the  control  of  the  commissioners,  who 
made  rules  and  regulations  for  the  pur- 
pose, which  were  binding  upon  all  the  local 
bodies.  They  were  empowered  to  order 
workhouses  to  be  built,  hired,  altered,  or 
enlarged,  with  the  consent  of  the  majority 
of  a  board  of  guardians.  They  had  the 
power  ©f  uniting  several  parishes  for  the 
purposes  of  a  more  effective  and  econo- 
mical administration  of  poor  relief,  but 
so  that  the  actual  charge  in  respect  to 
its  own  poor  be  defrayed  by  each  parish. 
These  united  parishes,  or  Unions,  are 
managed  by  boaixls  of  guardians  annually 
elected  by  the  rate-payers  of  the  various 
parishes,  but  the  masters  of  workhouses 
and  other  paid  officers  are  under  the  orders 
of  the  commissioners,  and  removable  by 
them.  The  system  of  paying  wages  partly 
out  of  poor-rates  is  discontinued,  and  ex- 
cept in  extraordinary  cases,  as  to  which  the 
o-ommissioners  are  the  judges,  relief  is  only 
to  be  given  to  able-bodied  persons  or  to 
tluir  families   within  the   walls  of  tiie 


workhouse.  Another  branch  of  the  poor- 
law,  which  was  materially  altered  by  the 
act  of  1834,  was  that  relating  to  illegiti- 
mate children,  which  is  explained  under 
Bastardv. 

The  7  &  8  Vict.  c.  101,  §  12,  em- 
powers the  poor-law  commissioners  to 
prescribe  the  duties  of  the  masters  to 
whom  poor  children  may  be  apprenticL'd, 
and  the  terms  and  conditions  of  the  inden- 
tures of  apprenticeship :  and  no  poor  chil- 
dren are  in  future  to  be  apprenticed  by 
the  overseers  of  any  parish  included  in 
any  union  or  subject  to  a  board  of  guar- 
dians under  the  provisions  of  the  4  &  5 
Wm.  IV.  c.  76,  but  it  is  declared  to  be 
lawful  for  the  guardians  of  such  union  or 
parish  to  bind  poor  children  api  renticts. 
The  13th  section  abolishes  so  much  of  the 
43  Eliz.  c.  2,  and  of  the  8  &  9  Wm.  HI. 
c.  3,  and  of  all  other  acts,  as  compels  auy 
person  to  receive  any  poor  child  as  au 
apprentice.  The  14th  and  following  sec- 
tions make  some  new  regulations  as  to  tlie 
number  of  votes  of  owners  of  property 
and  rate  payers  in  the  election  of  guar- 
dians, and  in  other  cases  when  the  consent 
of  the  owners  and  rate-payers  is  required 
for  any  of  the  purposes  of  the  4  &  5  Wm. 
IV.  c.  76.  The  18th  section  empowers 
the  commissioners,  having  due  regard  to 
the  relative  population  or  circumstances 
of  any  parish  included  in  a  union,  to  alter 
the  number  of  guardians  to  be  elected  for 
such  parish,  without  such  consent  as  is 
required  by  the  Act  4  &  5  Wm.  IV.  c.  76. 
Section  18  empoM^ers  the  commissioneis 
to  divide  parishes  which  have  more  than 
20,000  inhabitants  according  to  the  cen- 
sus then  last  published,  into  wards  for  the 
purpose  of  the  election  of  guardians,  and 
to  determine  the  number  of  guardians  to 
be  elected  for  each  ward.  Tlie  25th  sec- 
tion provides  that  so  long  as  any  woman's 
husband  is  beyond  seas,  or  in  custody  of 
the  law,  or  in  confinement  in  a  licensed 
house  or  asylum  as  a  lunatic  or  idiot,  all 
relief  given  to  such  woman  or  to  her  child 
or  children  shall  be  given  in  the  same 
manner  and  subject  to  the  same  conditions 
as  if  she  was  a  widow,  but  the  obligation 
or  liability  of  the  husband  in  respect  of 
such  relief  continues  as  before.  The  2Cth 
section  empowers  the  guardians  of  a  pa- 
rish or  union  to  give  relief  to  widows, 
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under  certain  conditions,  who  at  the  time 
of  their  husband's  death  were  resident 
■with  them  in  some  place  other  than  the 
parish  of  their  legal  settlement,  and  not 
situated  in  any  union  in  which  such 
parish  is  comprised. 

The  31st  section  makes  some  provision 
as  to  the  burial  of  paupers. 

The  32nd  section  provides  that  the 
commissioners  may  combine  parishes  and 
unions  in  England  for  the  audit  of  ac- 
counts. By  the  40th  section  the  com- 
missioners may,  subject  to  certain  restric- 
tions there  mentioned,  combine  unions,  or 
parishes  not  in  union,  or  such  parishes  and 
unions,  into  school  districts,  for  the  ma- 
nagement of  any  class  or  classes  of  infant 
poor  not  above  the  age  of  sixteen  years, 
being  chargeable  to  any  such  parish  or 
union,  or  who  are  deserted  by  their  parents, 
or  whose  parents  or  surviving  parent  or 
guardians  are  consenting  to  the  placing  of 
such  children  in  the  school  of  such  dis- 
trict. By  the  41st  section  the  commis- 
sioners are  empowered  to  declare  parishes 
or  unions  or  parishes  and  unions  within 
the  district  of  the  metropolitan  police 
or  the  city  of  London,  or  of  the  city, 
towns,  and  boroughs  mentioned  in  the 
schedule  B  annexed  to  the  act,  to  be  com- 
bined into  districts  for  the  purpose  of 
founding  and  managing  asylums  for  the 
temporary  relief  and  setting  to  work 
therein  of  destitute  houseless  poor  who 
are  not  charged  with  any  offence  and  who 
may  apply  for  relief  or  become  chargeable 
to  the  poor's  rates  within  any  such  parish 
or  union. 

The  58th  section  provides  for  the  pu- 
nishment of  persons  who  are  guilty  of 
misconduct  in  workhouses. 

The  other  provisions  of  the  Act  are 
chiefly  framed  for  the  purpose  of  carry- 
ing into  effect  the  general  objects  already 
described. 

One  important  consequence  which  has 
resulted  from  the  better  management  of 
the  poor,  and  which  is  calculated  to  pro- 
duce an  important  effect  on  their  future 
condition,  is  the  adoption  of  plans  for  the 
education  of  children  resident  in  work- 
houses. Under  the  administration  of  the 
unamended  law  little  or  nothing  was  done 
towards  this  object,  and  in  almost  every 
case  the  child  whose  misfortune  it  was  to 


be  brought  up  at  the  charge  of  the  parish, 
continued  through  life  dependent  upon 
others  for  subsistence,  and  often  followed 
a  course  of  systematic  dishonesty.  The 
system  of  moral,  intellectual,  and  industrial 
training  which  has  been  to  some  extent 
engrafted  upon  the  administration  of  the 
amended  law,  is  calculated  to  bring  up  the 
children  of  the  workhouse  to  be  useful 
members  of  society. 

It  will  now  be  convenient  to  state 
how  the  law  stood  previously  to  the 
passing  of  the  Act  4  &  5  Wm.  IV.  c.  76, 
as  to  relief  to  the  poor  and  settlement, 
and  then  to  notice  some  of  its  leading 
provisions. 

Every  indigent  person,  whether  a 
native  or  a  foreigner,  being  in  any  dis- 
trict of  England  or  Wales,  in  which  a 
fund  is  raised  for  the  maintenance  of  the 
poor,  has  a  right  to  be  supplied  with  the 
necessaries  of  life  out  of  that  fund.  This 
right  depends  on  statute,  and  principally 
on  the  43  Eliz.  c.  2,  which  enacts  that 
the  churchwardens  of  every  parish,  and 
four,  three,  or  two  substantial  house- 
holders there,  to  be  nominated  yearly 
under  the  hands  and  seals  of  two  or  more 
justices  of  the  peace,  shall  be  called  over- 
seers of  the  poor.  [Overseers.]  Under 
this  statute  overseers  could  be  appointed 
for  parishes  only.  This  proved  very  in- 
sufficient, because  many  large  and  popu- 
lous districts  were  not  situate  within  any 
parish,  and  consequently  no  overseers 
whatever  couVd  be  appointed  for  them,  and 
also  because  many  parishes  themselves 
were  of  such  magnitude  that  one  set  of 
overseers  could  not  properly  attend  to  all 
the  poor.  To  supply  this" defect,  the  13 
&  14  Car.  II.  c.  12,  authorised  the  ap- 
pointment of  overseers  in  any  township 
that  was  either  extra-parochial  or  was 
part  of  a  parish  so  large  as  to  require 
distinct  sets  of  officers  for  the  manage- 
ment of  its  poor.  Townships  are  some- 
times created  also  by  local  acts. 

It  is  the  duty  of  these  overseers  to 
raise  and  administer  the  fund  for  the  re- 
lief of  the  poor  of  their  district.  This 
fund,  which  is  called  the  poor-rate,  they 
are  directed  by  the  statute  of  Elizabeth 
in  parishes,  and  by  the  statute  of 
Car.  II.  in  townships,  to  raise  "weekly 
or  otherwise,   by  taxation  of  every  iu- 
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habitant,  parson,  vicar,  and  other,  and 
every  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal- 
mines or  saleable  underwoods  in  the 
said  parish,  in  such  competent  sum  and 
sums  of  money  as  they  shall  think  fit,  &c. 
according  to  the  ability  of  the  parish." 

These  provisions  are  still  however, 
even  since  the  4  &  5  Wm.  IV.  c.  76, 
very  inadequate.  Overseers  cannot  be 
appointed  nor  can  a  poor-rate  be  levied 
in  any  place  that  was  not  anciently 
either  a  parish  or  a  township.  Many  dis- 
tricts at  the  present  day  form  no  part  of 
any  parish  or  township ;  and  the  poor  of 
such  districts,  if  unable  to  remove  them- 
selves to  a  parochial  division  of  the  coun- 
try, where  they  will  be  entitled  to  relief 
as  casual  poor,  may,  as  far  as  the  law  is 
concerned,  perish  from  want. 

The  rate  may  be  made  according  to 
the  exigencies  of  the  place,  which, 
whether  parish  or  township,  may  con- 
veniently  in  either  case  be  called  a 
parish,  for  any  period  not  less  than  a 
week  nor  exceeding  a  year.  The  rate, 
which  is  made  in  writing,  gives  the 
names  of  the  persons  rated,  a  description 
of  the  property  for  which  they  are  rated, 
and  the  amount  payable  by  them;  it 
contains  also  a  declaration,  signed  by  the 
parish  officers,  that  the  rate  is,  to  the 
i)est  of  their  belief,  correct,  and  that  they 
have  used  their  best  endeavours  to  make 
it  so.  The  rate  so  made  and  signed 
must  be  taken  to  two  justices  for  their 
assent,  which  is  called  the  allowance  of 
the  rate,  and  notice  of  such  allowance 
must  be  affixed  on  the  church  doors  (1 
Vict.  c.  45)  on  the  Sunday  following,  or 
the  rate  will  be  entire  void.  This  notice 
is  called  the  publication  of  the  rate. 

As  the  statute  expressly  mentions  both 
inhabitants  and  occupiers,  inhabitants 
were  held  liable  to  be  rated  in  propor- 
tion to  their  ability  within  the  parish, 
although  they  had  no  property  there 
which  was  capable  of  occupation,  and 
occupiers  of  property  therein  were  held 
liable  although  they  resided  elsewhere. 
Accordingly  both  real  corporeal  property 
and  personal  property  within  the  parish 
may  be  assessed,  as  constituting  "the  abi- 
lity of  the  parish ;"  real  corporeal  property, 
as  lalid  or  houses,  maybe  assessed,  where- 


soever the  occupier  resides,  and  personal 
property,  if  the  owner  is  resident  within 
the  parish.  Incorporeal  real  property,  since 
it  is  not  the  subject  of  occupation,  seems 
not  to  be  rateable  unless  incidentally, 
when,  as  in  the  case  of  the  tolls  of  a 
canal,  it  is,  as  it  were,  annexed  to  and 
enhances  the  value  of  corporeal  real  pro 
perty,  which  is  the  subject  of  occupation. 
As  it  is  the  occupier  and  not  the  owner 
of  real  corporeal  property  who  is  rated 
for  it,  it  will  be  obvious  that  the  term 
*'  real  property  "  is  not  used  in  the  poor- 
laws  according  to  its  strict  legal  sense, 
and  that  the  occupier  of  a  house  is 
rated  for  it,  although  he  has  a  mere 
chattel  interest  in  it,  The  term  "  per- 
sonal property"  is  also  used  in  a  re- 
stricted sense ;  it  denotes  stock  in  trade, 
and  such  things  as  are  not  at  all  of  the 
nature  of  reality,  and  excludes  chattels 
real.  The  assessment  is  laid  in  respect 
of  the  revenue  or  annual  profit  of  the 
property  rated,  whether  real  or  personal. 
Such  property  therefore  as  is  incapable 
of  yielding  profit  is  not  rateable.  The 
assessment  upon  land  and  houses,  &c.  is 
calculated  upon  an  estimate  of  their  net 
annual  value,  which  is  defined  to  be  the 
rent  at  which  they  would  let  from  year 
to  year,  free  of  all  tenant's  rates  and 
taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  the  probable 
average  of  annual  costs  of  repairs,  in- 
surance, and  any  other  expenses  which 
may  be  necessary  to  maintain  the  premises 
in  a  state  to  command  such  rent.  Personal 
property  was  not  rated  unless  it  had,  as 
it  were,  a  local  existence  ;  and  therefore 
neither  stock  in  the  funds  nor  money 
was  rateable.  Furniture  also  was  ex- 
empted, because  it  yielded  no  profit.  In 
practice  the  only  kind  of  personal  pro- 
perty ever  rated,  and  that  in  very  few 
places,  was  stock  in  trade  and  ships. 
The  rating  of  this  species  of  property 
was  attended  with  many  disadvantages 
The  rate  was  to  be  made  on  the  profit, 
which  was  defined  to  be  not  the  whole 
profit,  but  the  excess  after  payment  of 
debts.  Thus  it  was  nearly  impossible  to 
ascertain  the  rateable  amount  of  such 
property,  and  the  proprietor  might 
always  evade  the  tax  by  residing  out  of 
the  parish.     So  long  however  as  per* 
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sonal  property  was  rateable  by  law,  the 
omission  of  it  in  the  rate  was  a  ground 
of  appeal,  because  all  persons  liable  are 
to  be  rated  equally  according  to  their 
ability.  .  The  inconvenience  attending 
this  state  of  things  induced  the  legisla- 
ture (by  the  3  &  4  Vict.  c.  83)  to  sus- 
pend the  enactments  which  authorised 
the  rating  of  inhabitants  in  respect  of 
stock  in  trade,  and  by  subsequent  acts 
to  continue  the  exemption  from  the 
liability  to  be  rated  in  respect  of  such 
property  until  the  1st  October,  1846. 

It  is  unnecessary  to  make  any  detailed 
remarks  on  tithes  and  other  property 
which,  by  the  statute  of  Elizabeth,  are 
expressly  made  chargeable. 

If  a  parish  is  unable  to  furnish  a  suffi- 
cient sum  for  the  maintenance  of  its  poor, 
any  other  parish  in  the  same  hundred, 
with  the  sanction  of  two  justices,  or  in 
any  other  part  of  the  county,  with  the 
sanction  of  the  justices  at  quarter- 
sessions,  may  be  called  upon  to  assist  the 
less  solvent  parish.  This  is  called 
rating  parishes  in  aid. 

The  overseers  are  to  collect  the  rate 
from  the  persons  rated.  If  a  person 
rated  do  not  pay  when  called  upon,  the 
overseers  may  obtain  a  summons  from 
two  justices,  requiring  him  to  show  cause 
why  a  warrant  should  not  issue  to  levy 
the  rate  by  distress  and  sale  of  his  goods ; 
and  if  no  sufficient  cause  is  shown,  the 
payment  is  enforced  accordingly.  The 
party  so  summoned  may  show  for  cause 
that  the  rate  itself  is  void,  or  that  he  is  not 
liable ;  he  may  also,  with  the  consent  of 
the  overseers,  or  Board  of  Guardians,  be 
excused,  if  it  appear  that  he  is  unable  to 
pay  through  poverty.  He  may  also  ap- 
peal against  the  rate,  and  notice  of  ap- 
peal deprives  the  magistrates  of  their 
jurisdiction  to  distrain  until  the  appeal  is 
decided,  unless  the  objection  is  solely  on 
the  ground  of  overcharge,  in  which  case 
the  warrant  may  issue  for  such  a  sum  as 
the  property  was  rated  at  in  the  last 
valid  rate.  The  appeal  against  the  rate 
on  the  ground  of  inequality,  unfairness, 
or  incorrectness  in  the  valuation  of  the 
property  rated,  may  be  to  justices  at 
petty-sessions,  from  whose  decision  a 
second  appeal  lies  to  the  general  quarter- 
sessions.      The    appeal,  on    the    above 


grounds,  may  also  be  taken  to  the  quar- 
ter-sessions in  the  first  instance.  If  the 
objection  be  to  the  principle  of  the  rate 
itself,  or  it  is  intended  to  dispute  the  lia- 
bility of  the  property  to  be  rated,  the  ap- 
peal lies  to  the  quarter-sessions  only.  In 
all  these  cases  of  appeal,  notice  of  appeal 
and  of  the  precise  objections  to  the  rate 
must  be  given  to  the  parish-officers,  and 
also  to  any  rated  inhabitants  that  may 
be  interested  in  opposing  the  appellant, 
as,  for  instance,  where  his  ground  of  com- 
plaint is  that  they  have  been  underrated. 
The  overseers,  who  in  some  parishes 
act  under  the  direction  of  a  select 
vestry,  and  are  assisted  by  assistant 
overseers,  are  to  apply  the  poor-rate  to 
the  relief  of  the  poor  of  their  parisli. 
The  poor  of  the  parish  are,  in  one  sense, 
all  those  who  happen  to  be  in  the  parish 
at  the  time  of  their  being  in  distress ; 
for  the  parish  in  which  they  happen  to 
be  is  bound  to  afford  such  paupers  im- 
mediate, or,  as  it  is  called,  casual  relief. 
But  if  the  same  parish  were  bound  also 
to  afford  continued  relief  to,  or  perma- 
nently to  maintain,  all  the  destitute  who 
should  come  within  it,  the  burden  of 
supporting  the  poor  might  press  very 
unequally  upon  different  parishes. 
Paupers  would  then,  influenced  by  their 
own  fancy,  or  instigated  to  exonerate 
some  other  parish,  have  the  power  of 
fastening  themselves  for  ever  on  any 
particular  parish,  or  of  roaming  at  plea- 
sure from  one  parish  to  another  in  unre- 
stricted vagrancy.  The  13  &  14  Car. 
II.  c,  12,  was  passed  to  obviate  these 
evils,  and  is  the  foundation  of  the  pre- 
sent law  which  determines  the  parish 
that  a  pauper  belongs  to,  and  gives  the 
power  of  removing  him  to  it.  This  law 
is  called  the  law  of  Settlement.  The 
statute  enables  two  justices,  upon  com- 
plaint made  by  the  churchwardens  or 
overseers  of  the  poor  of  any  parish,  to 
any  justice  of  the  peace,  within  forty 
days  after  a  person  coming  to  settio 
there,  in  any  tenement  under  the  yearly 
value  of  KiZ.,  by  their  warrant  to  re- 
move such  person  to  the  parish  where  L^-» 
was  "  last  legally  settled,  either  as  a 
native,  householder,  sojourner,  appren- 
tice, or  servant,  for  the  space  of  forty 
days  at  the  least."      Later  statutes  have 
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greatly  modified  the  heads  of  the  settle- 
ment here  enumerated,  and  have  added 
others ;  they  have  also  made  a  pauper 
irremovable,  until  he  has  become  charge- 
able to  the  foreign  parish  by  receiving 
relief  from  it,  either  in  person  or  through 
the  hands  of  his  wife  or  children. 

The  following  are  the  settlements  that 
subsisted  at  the  passing  of  the  Poor- Law 
Amendment  Act: — settlement  by  birth, 
parentage,  marriage,  hiring  and  service, 
apprenticeship,  renting  a  tenement,  estate, 
office,  payment  of   rates.       Settlements 
may  be  divided  into  two  general  classes  ; 
being,  first,  natural  or  derivative  settle- 
ments, as  by  birth,  parentage,  or  mar- 
riage,  to  the   perfection  of   which   re- 
sidence in  the  parish  is  unnecessary ;   se- 
condly, acquired  settlements,   including 
all  the  remaining  settlements  above  men- 
tioned, and  to  these  residence  for  forty 
days  in  the  parish  is  necessary.    The 
following  were   the   modes  of  acquiring 
the  various  settlements  which  have  been 
enumerated  : — 1.    Settlement  by  birth. — 
In  order  that  children  may  not  be  sepa- 
rated from  their  parents,  the  settlement  ! 
of  the  father  during  his  life,  and  the  set- 
tlement of  the  mother  after  his  death,  is 
the  settlement  of  the  children.     But  legi- 
timate children  who  have  no  known  set-  ': 
tlement  are  settled   in  the  place  of  their  ; 
birth ;    so  also  are  illegitimate  children, 
for  they  can  derive    neither  settlement 
nor  any  thing  else   from  their  parents,  j 
Children  however,  during    the   age  of  j 
nurture,  which  continues  till  they  are  I 
seven  years  of  age,  must  not  be  separated 
from  their  parents,  and  are  therefore  to 
be  supported  in  the  parish  where  their 
parents  happen  to  be,  at  the  expense  of  , 
the  parish  of  their  birth  settlement.     2.  ; 
Settlement    by    parentage. — The  settle- 
ment of  the  father,  or,  if  he  have  none,  ; 
the  maiden  settlement  of  the  mother,  is 
communicated   to    legitimate  unemanci- 
pated    children.      After    their    father's 
death  their  settlement  shifts  with  that  of 
the  widow,   until  she  marry  again,   in 
M'hich  case  the  settlement  of  her  new  , 
husband  is  not  communicated  to  them. 
A  child   is    said    to  be   unemancipated 
so  long  as  he  forms  part  of  the  parents'  j 
family.     A  child  is  emancipated  when 
he  gains   a  settlement  of  his  own,  or,  i 


being  of  the  age  of  twenty-one,  livts 
apart  from  and  independently  of  the 
parent,  or  contracts  some  relation  incon- 
sistent with  his  continuing  a  subordinate 
member  of  the  parent's  family,  as  by 
marrying  or  enlisting  as  a  soldier.  Any 
settlement  of  the  parent  acquired  after 
the  child's  emancipation  is  not  commu- 
nicated to  him.  3.  Settlement  by  mar- 
riage.— To  prevent  the  separation  of 
husband  and  wife,  the  settlement  of  the 
husband  is  communicated  to  the  wife ; 
she  can  acquire  no  settlement  during 
marriage  ;  and  if  he  have  no  settlement, 
she  cannot  be  separated  from  him  by 
her  removal  to  her  maiden  settlement. 

4.  Settlement  by  hiring  and  service  is 
acquired  by  a  person  unmarried,  and 
without  unemancipated  children,  hiring 
himself  for  a  year  into  service,  abiding 
for  a  year  in  the  same  service,  and  re- 
siding for  forty  days  in  any  parish  wi^hiu 
the  year,  and  with  a  view  to  the  service. 
A  general  hiring,  that  is,  a  hiring  where 
nothing  is  said  as  to  the  duration  of  the 
contract,  is  considered  a  hiring  for  a 
year.  The  service  for  a  year  need  not 
be  wholly  under  the  hiring  for  a  year,  it 
is  sufficient  if  part  of  the  service  be 
under  such  hiring ;  the  residue  may  be 
either  under  another  hiring,  or  under  no 
hiring  at  all.  The  settlement  is  gained 
in  the  parish  where  the  servant  last  com- 
pletes the  residence  of  forty  days — the 
forty  days  need  not  be  consecutive  days  ; 
if  a  servant  reside  thirty-nine  days  in 
parish  A,  then  forty  days  in  parish  B, 
and  finally  another  day 'in  A,  A,  where 
he  last  completed  a  residence  of  fortj'- 
days,  will  be  the  place  of  his  settlement. 
All  the  forty  days  must  be  within  the 
compass  of  a  single  year,  but  it  is  suffi- 
cient if  the  residence  for  any  part  of  the 
forty  days  be  under  the  yearly  hirinji. 

5.  Settlement  by  apprenticeship  is  gained 
in  the  parish  where  a  person  bound  by 
deed  as  an  apprentice  last  completes  a 
residence  of  forty  days  in  his  character 
of  apprentice.  No  service  is  required, 
but  the  apprentice  during  the  necessar)' 
period  of  residence  must  be  under  his 
master's  control.  6.  Settlement  by  rent- 
ing a  tenement  is  acquired  by  hiring  and 
actually  occupying  a  tenement  at  the 
rent  of  at  least  1 G/.  a  year,  payment  oi 
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rent  to  that  amount,  and  residence  for 
forty  days  in  the  parish  where  the  tene- 
ment is.  By  actual  occupation  is  meant 
that  no  part  of  the  tenement  must  be 
underlet.  7.  Settlement  by  estate  is 
gained  by  the  possession  of  any  freehold, 
copyhold,  or  leasehold  property,  and  re- 
sidence for  forty  days  in  the  parish  where 
the  estate  lies.  If  the  estate  come  to  a 
party  in  any  way  except  by  purchase, 
the  value  of  the  estate  is  immaterial ; 
but  a  purchased  estate  confers  no  settle- 
ment if  the  price  given  was  under  30Z. 
But  a  person  residing  on  his  estate,  what- 
ever may  be  its  value,  is  by  Magna 
Charta  irremovable  from  it  while  so  re- 
siding, although  he  may  have  gained  no 
settlement  in  respect  of  it.  8.  Settle- 
ment by  office  is  gained  by  executing 
any  public  office  in  the  parish,  such  as 
the  office  of  constable,  sexton,  &c.  for  a 
year,  and  residing  there  forty  days. 
The  office  need  not  be  of  a  parochial 
nature,  but  it  must  be  at  least  an 
annual  office.  9.  Settlement  by  pay- 
ment of  rates.  In  order  to  acquire 
this  settlement  a  person  must  have 
been  rated  to  and  have  paid  the  public 
taxes  of  a  parish,  in  respect  of  a 
tenement  hired  at  a  rent  of  lOl.  a  year, 
and  have  paid  that  amount  of  rent,  and 
resided  forty  days  in  the  parish  of  the 
tenement.  This  head  of  settlement 
therefore  includes  all  the  requisites  of 
settlement  by  renting  a  tenement,  except 
the  requisite  of  actual  occupation. 

All  persons  whatsoever,  whether  na- 
tural born  subjects  of  England  and  Wales, 
Scotchmen,  Irishmen,  or  foreigners,  may 
gain  a  settlement  in  this  country.  A 
cliargeable  pauper  is  to  be  removed  to  the 
place  where  he  last  acquired  a  settlement. 
It  is  often  very  difficult  to  find  out  the 
place  of  such  last  settlement ;  this  is  so 
more  especially  in  cases  of  settlement  by 
hiring  and  service  and  apprenticeship, 
where  the  residence,  being  unconnected 
with  anything  of  a  fixed  nature,  as  a 
tenement  or  office  in  any  particular  parish, 
may  be  continually  shifting,  the  settlement 
consequently  shifting  with  it,  until  the 
last  day  of  the  service  or  apprenticeship. 
Paupers  who  have  no  settlement  must  be 
maintained  by  the  parish  in  which  they 
happen  to  be,  as  casual  poor,  unless  they 


were  born  in  Scotland  or  Ireland,  or 
in  the  islands  of  Man,  Jersey,  or  Guernsey, 
in  which  case  they  are  to  be  taken  under 
a  pass- warrant  of  two  justices  to  their  own 
country.  When  a  pauper  has  become 
chargeable,  and  it  is  sought  to  remove 
him,  he  is  taken  before  two  justices,  who 
inquire  as  to  his  place  of  settlement,  and, 
if  satisfied,  upon  his  examination  and  such 
other  evidence  as  may  be  laid  before  them, 
make  an  order  for  his  removal  thither. 
The  parish  to  which  he  is  removed  may 
dispute  its  liability  by  appeal  to  the  quar- 
ter-sessions, when  the  order  of  removal 
will  be  quashed,  unless  it  appear  that  the 
pauper  is  settled  in  the  appellant  parish. 

The  Poor-Law  Amendment  Act  (4  &  5 
Wm.  IV.  c.  76)  has  made  no  change  in 
the  law  respecting  the  rateability  of  pro- 
perty or  the  mode  of  collecting  the  rate. 
The  Act  does  not  apply  itself  to  the  rate 
until  collected ;  it  then  takes  up  the  rate 
for  the  purpose  of  securing  a  better  distri- 
bution of  it.  To  this  end  the  administra- 
tion of  relief  to  the  poor  throughout 
England  and  Wales  is  subject  to  the  con- 
trol of  the  three  poor-law  commissioners. 
In  parishes  or  unions  where  there  are 
guardians  or  a  select  vestry,  relief  is  to  be 
given  solely  by  such  guardians  or  vestry, 
or  by  their  order,  unless  in  cases  of  ur- 
gent distress.  In  these  cases  an  overseer 
is  bound  to  give  temporary  relief  in 
articles  of  absolute  necessity,  but  not  in 
money,  and,  if  he  refuse,  he  may  be 
required  to  do  so  by  a  magistrate's  order, 
disobedience  to  which  is  visited  by  a 
penalty  of  5l.  In  parishes  which  have  no 
guardians  or  select  vestry,  the  manage- 
ment and  relief  of  the  poor  is  still  left  to 
overseers,  subject  to  the  control  of  the 
commissioners.  But,  with  the  exceptions 
above  stated,  the  task  of  relieving  the 
poor  is  wholly  withdrawn  from  overseers, 
these  officers,  from  ignorance  or  corrupt 
motives,  having  been  generally  found  in- 
competent to  the  discharge  of  so  important 
a  duty.  They  are  still  however  intrusted 
with  the  making  and  collection  of  the 
poor-rate,  which  they  are  to  pay  over  to 
those  who  have  the  distribution  of  it. 
The  general  discretionary  power  which 
magistrates  formerly  exercised  in  ordering 
relief  is  also  withdrawn.  But  a  single 
magistrate  may  still  order  medical  relief. 
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•when  called  for  by  sudden  and  dangerous 
illness;  and  two  magistrates  may  order 
relief  to  adult  persons  who  from  age  or 
infirmity  are  unable  to  work,  without 
requiring  them  to  reside  in  the  workhouse. 
Relief  to  able-bodied  persons  cannot  be 
given  out  of  the  workhouse,  unless  with 
the  sanction  of  the  commissioners.  In 
substance,  the  wants  of  the  poor  are  as 
amply  supplied  as  before  the  Act,  but  the 
manner  of  administering  relief  is  so  regu- 
lated, by  subjecting  the  applicants  for  it 
to  the  discipline  of  a  workhouse  and  to 
other  restraints,  that  the  condition  of  a 
pauper,  living  upon  the  parish  fund,  is 
depressed,  in  point  of  comfort,  below  that 
of  the  labourer.  Thus  a  ready  test  is 
applied  to  distinguish  real  and  pretended 
destitution,  and  a  powerful  incentive  to 
work  is  held  out  to  all  who  can  find 
employment. 

The  means  also  of  obtaining  employ- 
ment are  increased  by  enlarging  the 
market  for  the  poor  man's  labour.  This 
is  the  result  of  a  relaxation  in  the  law  of 
settlement,  and  particularly  of  settlement 
by  hiring  and  service.  The  old  law  had 
been  found  to  obstruct  the  free  circulation 
of  labour  by  confining  the  poor  to  their 
own  parishes.  The  labourer  himself, 
from  attachment  to  old  scenes  and  asso- 
ciates, was  often  unwilling  to  engage 
himself  for  a  year  in  a  strange  parish, 
lest,  by  acquiring  a  settlement  there, 
he  should  incur,  at  some  future  time, 
a  permanent  separation  from  home :  the 
farmer,  on  the  other  hand,  had  an  equally 
strong  objection  to  hire  a  strange  labourer 
on  such  terms  as  to  burden  his  parish 
with  a  new  settler. 

By  the  Poor-Law  Amendment  Act  a 
settlement  by  hiring  and  service  cannot 
be  acquired  for  the  future ;  but  the  Act 
does  not  interfere  materially  with  settle- 
ments previously  acquired.  Settlements 
by  office  and  by  apprenticeship  in  the  sea 
Ber\'nce  or  to  a  fisherman  can  no  longer  be 
acquired.  Settlement  by  renting  a  tene- 
ment is  clogged  with  the  additional  quali- 
fication that  the  occupier  must  have  been 
assessed  to  the  poor-rate,  and  paid  the 
same  for  one  year.  Settlement  by  estate, 
like  any  other  settlement,  when  once 
gained,  used  to  endure  till  it  was  super- 
seded by  some  new  settlement;  but  now 


it  is  converted  to  a  temporary  settlement, 
and  to  be  retained  so  long  only  as  ihe 
proprietor  shall  live  within  ten  miles  ol 
the  estate.  Settlements  by  marriage  acu 
by  payment  of  rates  are  untouched. 

Settlement  by  parentage  and  settlement 
by  birth  are  both  affected  to  this  extent, 
that  illegitimate  children  born  after  the 
passing  of  the  Act  are  to  follow  the  settle- 
ment of  their  mother,  until  the  age  of  six- 
teen, or  until  they  acquire  a  settlement  in 
their  own  right;  instead  of  taking,  as 
formerly,  the  settlement  of  the  place  of 
their  birth.  The  effect  of  this  change  in 
the  law  is  that  an  unmarried  woman, 
whose  pregnancy  in  itself  made  her 
chargeable,  is  no  longer  hunted  from  the 
parish  in  which  she  happens  to  be,  in 
order  that  the  parish  may  not,  by  the 
birth  of  the  child  therein,  be  permanently 
charged  with  its  maintenance. 

The  Poor-Law  Commission  of  1831 
having  expired,  a  new  commission  luis 
been  appointed  under  10  &  11  Vict.  c. 
109,  consisting  of  a  president  with  a 
salary,  and  certain  unpaid  and  ex-officiD 
commissioners,  namely,  the  lord  presi- 
dent of  the  council,  chancellor  of  the 
exchequer,  home  secretary  of  state,  and 
lord  privy  seal.  All  the  powers  and 
duties  exercised  by  the  former  commis- 
sion are  transferred  to  the  new  commis- 
sion. 

An  act  of  the  preceding  year,  namely, 
184G,  mitigates  the  law  relative  to  re- 
movals of  the  poor;  and  by  9  «SclO  Vict 
c.  66,  no  poor  person  can  be  remov6<l 
from  any  parish  in  which  such  poor  per- 
son had  previously  resided  during  five 
years  ;  a  wife  or  children  are  removable 
only  with  husband  or  parents. 

tinder  1  <&  2  Vict.  c.  56,  poor  laws 
are  introduced  into  Ireland,  but  relief  is 
confined  to  the  "destitute"  poor,  who 
must  be  relieved  in  workhouses.  Other 
poor  persons  may  be  assisted  to  emigrate. 
Statistics. — The  salaries  and  expenses 
of  the  commissioners  for  carrying  into 
execution  the  poor-law  acts  in  England 
and  Ireland  amounted  to  about  5 3,000 Z. 
in  1845.  The  chief  English  commissioner 
receives  a  salary  of  2500/.  a  year,  and 
the  other  commissioners  200CZ.  The 
salary  of  the  chief  secretary  is  1200/., 
and  the  two  assistant-secretaries  receive 


POOli  LAWS,  &c. 


L542  J 


POOR  LAWS,  8ic. 


•700/.  and  6OOL  according  to  seniority. 
Tlis  salary  of  the  assistant-commissioners 
is  700/.  a  year,  with  allowances  for  tra- 
velling expenses.  Before  the  business 
of  forming  the  unions  was  completed,  the 
number  of  assistant-commissioners  acting 
in  England  was  twenty-one,  but  the  num- 
ber is  now  restricted  to  nine,  under  the 
net  7  &  8  Vict.  c.  101.  A  chief  commis- 
sioner is  appointed  for  Ireland,  Avho  sits 
hi  Dublin,  ai;d  there  is  a  staff  of  assistant- 
commissioners  for  Ireland. 

The  average  sum  expended  for  the 
relief  of  the  poor  in  the  three  years  1 783-4 
and  .5,  was  1,912,241/.;  and  in  the  follow- 
ing years  was  as  under : — 

Proportion  per 

head  on  total 

I'oiiulation. 

1801  .      £4,017,871  9s.  \d. 

1811  .  6,6.56,105         13     1 

1821  .  6,959,249         10     7 

1831  .  6,798,888  9     9 

1841  .  4,760,929  6     2 

The  sums  expended  for  relief  for  a  year 
or  two  before  the  passing  of  the  Poor- Law 
Amendment  Act  and  in  subsequent  years 
are  shown  in  the  following  table : — 
£  £ 

1832  7,036,968     1839   4,421,714 

1833  6,790,799     1840   4,576,965 

1834  6,317,254     1841   4,760,929 

1835  5,526,418     1842   4,911,498 

1836  4,717,630     1843   5,208,027 

1837  4,044,741     1844   4,976,093 

1838  4,123,604 

A  great  saving  has  also  been  effected  in 
irregular  and  illegal  expenses  in  conse- 
quence of  the  appointment  of  auditors  for 
the  different  Unions. 

Number  of  in-door  and  out-door  pau- 
pers relieved,  including  children,  during 
the  following  years  ending  Easter  or 
Lady-day : — 

Proportion 
per  cent,  to 
Paupers.  Population. 

1803  1,040,716  12 

1815  1,319,851  13 

1842  1,429,356  9 

1843  1,546,390  9*7 

1844  1,477,561  9-3 

Number  of  in-door  paupers  in  1844, 
230,818;  out-door  1,246,743.  "Of  the 
million  and  a  half  of  persons  thus  relieved, 
ft  large  proportion  were  permanent  pau- 


pers, but  the  number  of  new  cases  in  the 
other  three  quarters  may  be  safely  esti- 
timated  at  half  a  million;  so  that  the 
number  of  persons  relieved  in  England 
and  Wales,  in  the  course  of  the  parochial 
year  1844,  may  be  taken  at  about  two 
millions,  or  nearly  one-eighth  part  of  the 
actual  population.  In  other  ^^•ords,  about 
one  person  in  eight,  through  the  entire 
population,  received  relief  from  the  poor's 
rate  at  some  time  during  that  year." 
(Eleventh  Report  of  the  Poor- Law  Com- 
missioners.) It  should  be  recollected, 
however,  that  if  a  person  ceases  to  receive 
relief  and  again  applies  for  it  he  is  reck- 
oned twice  over;  but  to  what  extent  this 
is  done  cannot  be  ascertained  from  the 
Poor-Law  Reports. 

The  expenditure    of    585   Unions   in 
England  and  Wales  for  1843-4  was  for 
In-maintenance  .  .      £705,253 

Out-relief  .  .  .      2,726,451 

Establishment  charges   and 

salaries  .  .  .         748,985 

Workhouse  loans  repaid  .  183,898 
Other  charges  connected  with 

relief     ....  5,584 


Total  ._  4,370,171 
The  number  of  paupers  relieved  in  103 
Unions  in  Ireland  for  the  quarter  ending 
29th  September,  1844,  was  64,487.  The 
average  number  of  days  during  which 
each  pauper  was  relieved  was  92  days. 
The  total  number  of  Unions  in  Ireland 
is  130. 

POOR  LAWS,  SCOTLAND.  The 
foundation  of  the  Old  Poor  Law  of 
Scotland,  was  the  act  of  parliament  1579, 
c.  74,  which  in  so  many  respects  re- 
sembled the  celebrated  English  statute 
of  the  fourteenth  of  Elizabeth,  passed 
a  few  years  earlier,  as  to  have  been  con- 
sidered a  mere  adaptation  from  it.  The 
Scottish  act,  however,  fell  short  of  the 
English  in  the  one  important  particular 
of  not  providing  for  the  care  of  the  able 
bodied.  By  this  old  act,  a  settlement 
was  acquired  by  birth,  and  once  so 
established  could  not  be  changed  unless 
by  a  seven  years'  industrial  residence  in 
another  parish.  By  the  act  1672,  c.  18, 
this  period  was  shortened  to  three  years. 
The  method  of  administering  the  law, 
which  arose  partly  out  of  the  terms  0/ 
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the  old  acts,  partly  out  of  custom,  and 
partly  from  the  directions  given  to  these 
sanctions  by  the  judgments  of  the  courts, 
was  as  follows : — In  the  rural  parishes, 
the  "  kirk  sessions,"  or  lowest  ecclesiasti- 
cal judicatories,  consisting  of  the  parish 
clergyman  and  certain  elders,  shared  the 
management  with  the  "heritors,"  or 
rated  landed  proprietors ;  but  it  became 
customary  for  the  latter  body  to  interest 
tliemselves  solely  in  the  voting  and 
levying  of  the  rate,  leaving  its  dis- 
tribution and  the  management  of  the 
poor  to  the  former.  In  those  municipal 
corporations  holding  rank  as  royal 
hurghs,  the  assessment  and  management 
lay  with  the  corporate  authorities.  The 
funds  for  the  relief  of  the  poor  were  of 
two  kinds.  The  collections  at  church 
doors,  along  with  certain  fees  and 
eleemosynary  bequests,  constituting  the 
one  department;  and  rates  assessed  on 
the  parish,  or  a  substitute  voluntarily 
paid  instead  of  an  assessment,  the  other. 
Of  the  sums  collected  at  the  church 
doors  only  a  half  went  to  the  regular 
relief  of  those  legally  entitled  to  relief; 
the  other  became  a  fund  for  general 
charitable  purposes  at  the  command  of 
the  kirk  session.  In  many  cases  there 
was  no  assessment,  and  the  regular 
practice  came  to  be,  that  if  the  miscel- 
laneous sources  were  insufficient  for  the 
relief  of  the  poor,  the  heritors  and 
session  in  a  country  parish,  or  the 
magistrates  in  a  town  parish,  might  levy 
a  rate.  It  became  a  common  practice 
for  the  parties  chiefly  interested  to  agree 
to  a  "  voluntary  assessment,"  for  the  pur- 
pose of  postponing  the  imposition  of  a 
tixed  legal  rate.  When  an  assessment 
was  imposed,  it  became  a  rule  that  one 
half  of  it  should  be  levied  on  the  pro- 
prietors of  land,  in  respect  of  their  land ; 
the  other  on  householders,  in  respect  of 
their  "  means  and  substance,"  or  their  in- 
comes so  far  as  not  derived  from  land. 
The  adjustment  of  the  rating  was  the 
ground  of  much  dispute,  and  different 
parishes  followed  very  distinct  methods 
iu  practice. 

For  a  considerable  period,  the  Scottish 
feystem  was  very  favourably  received  by 
political  economists,  who  saw  the  country 
in  a  comparatively   sound   moral   con- 


dition, with  a  parsimonious  poor  law 
while  the  lavish  system  of  England 
seemed  to  promote  profligacy  and  idle- 
ness. But  from  the  time  when  these 
doctrines  were  first  promulgated,  to  the 
completion  of  the  great  change  of  the 
English  poor  law,  a  vast  internal  altera- 
tion had  taken  place  in  the  social  economy 
of  Scotland.  The  comparative  low  rate 
of  wages,  attracting  manufacturing  capital 
from  England,  had  caused  a  more  than 
average  migration  of  the  rural  labourers 
to  the  manufacturing  districts,  and  a  pecu- 
liarly rapid  increase  of  the  city  popula- 
tion. It  was  found  that  with  these  com- 
plicated materials,  the  simple  parochial 
system,  adapted  to  a  state  of  society 
where  each  man  watched  over  the  in- 
terests and  the  conduct  of  his  neighbour, 
was  incapable  of  grappling.  It  was 
found  that  even  for  poor  country  dis- 
tricts the  system  was  unsuitable,  because, 
though  still  far  behind  the  English 
system  in  profusion,  the  town  administra- 
tors were  compelled  by  the  voice  of  pub- 
lic opinion  to  become  more  liberal  in 
their  dispensations,  while  the  managers 
of  the  country  parishes  not  subject  to  the 
same  influence,  kept  down  the  allow- 
ances, and  thus  gave  the  poor  an  induce- 
ment to  endeavour  to  obtain  a  settlement 
by  three  years'  industrial  residence  in  the 
cities.  Dr.  Chalmers  was  the  great  cham- 
pion of  the  old  system.  With  the  assist- 
ance of  some  enthusiastic  followers,  he 
organised  the  administration  of  a  parish 
in  the  poorer  parts  of  Glasgow,  as  a  de- 
monstration of  the  efficiency  of  which  the 
system  was  capable.  1 1  was  a  very  pleasing 
picture,  but  the  public  soon  ff;lt  that  the 
success  with  which  one  energetic  indivi- 
dual and  his  enthusiastic  followers  might 
voluntarily  perform  the  duties  generally 
exacted  by  legal  compulsion,  was  no 
sufficient  ground  for  believing  that  tlie 
rest  of  the  community  can  be  at  all  times 
and  in  all  places  depended  upon  for  the 
performance  of  onerous  public  services 
without  the  coercion  of  law. 

The  public  were  first  awakened  to  the 
imperfections  of  the  Scottish  poor  law 
by  Dr.  W.  P.  Alison,  a  physician  in 
Edinburgh,  and  professor  of  the  practice 
of  medicine  in  the  university.  Having 
frequently  administered  professional  ser- 
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vices  to  the  poorer  classes,  he  showed 
from  his  own  experience  that  the  utter 
inadequacy  of  the  provision  afforded  to 
those  who,  by  inability  to  work,  or  bad 
seasons,  or  revulsions  in  trade,  were  re- 
duced to  want,  was  an  extensive  cause  of 
disease,  vice,  and  misery.  The  city 
population  speedily  answered  to  this  ap- 
peal, and  associations  were  formed,  and 
inquiries  made  in  various  directions.  It 
was  shown  that  the  amount  expended  on 
the  relief  of  the  poor  in  Scotland 
amounted  to  little  more  than  a  sixth 
part  of  the  sum  distributed  throughout 
an  equal  population  in  England  by  the 
economised  poor  law.  In  England,  the 
expense  of  supporting  the  poor  amounted 
to  6s.  lOld.  per  head  of  the  population ; 
in  Scotland,  to  Is.  2^d.  In  some  of  the 
Highland  parishes,  whence  the  most 
destitute  objects  emigrated  over  the  rest 
of  the  country,  the  allowances  were 
ludicrously  small ;  and  a  Report  made  to 
the  General  Assembly  of  the  Church  of 
Scotland  in  1839,  enumerated  instances 
where  sums  averaging  from  3s.  to  Is. 
yearly  were  solemnly  awarded  to  des- 
titute people,  as  the  provision  which  the 
poor  law  made  for  their  wants.  In  the 
mean  time,  the  discussion  of  these  mat- 
ters had  a  tendency  gradually  to  increase 
the  amount  of  the  provision  for  the  poor. 
The  practice  of  assessments  made  con- 
siderable progress,  and  a  return  to  par- 
liament in  1843  shows  that  between 
1836  and  1841  the  sums  raised  by 
assessment  had  increased  from  £89,101 
to  £128,858;  while  the  sums  raised 
by  voluntary  assessment  had  risen  from 
£15,829  to  £22,385.  A  commission  was 
at  last  appointed  to  inquire  into  the 
whole  state  of  the  subject,  and  after 
hearing  much  evidence,  they  presented 
a  Report,  accompanied  by  a  voluminous 
appendix,  in  1843.  The  amendments 
proposed  in  this  Report  were  supposed  to 
be  of  a  somewhat  narrow  nature ;  the 
country  expressed  dissatisfaction  with 
them  ;  and  in  1845  a  measure  was  passed 
embodying  alterations  considerably  more 
extensive. 

By  this  act,  8  &  9  Vict.  c.  83,  a 
board  of  supervision  is  appointed,  con- 
sisting of  persons  connected  with  the 
;uuu.ici|;)al  bodies  and  the  administration 


of  justice  in  Scotland,  with  one  salarieii 
member,  who  gives  constant  personal 
attendance.  The  office  of  the  board  is  iu 
Edinburgh.  This  board  is  endowed  with 
ample  means  for  ascertaining,  in  all 
parts  of  the  country,  the  condition  of  the 
poor,  and  the  method  in  which  the 
system  of  relief  is  administered.  The 
board  has,  however,  no  directory  or 
prohibitory  control  over  the  proceedings 
of  the  local  boards.  These  bodies  are, 
however,  reorganised  by  the  act.  In 
the  rural  parishes  where  there  is  an 
assessment,  the  local  boai-d  is  to  consist 
of  landowners  to  the  extent  of  £20 
annual  value,  the  kirk  session,  and  cer- 
tain elected  representatives  of  the  other 
rate -payers,  according  to  the  number 
fixed  by  the  board  of  supervision.  In  city 
parishes,  the  boards  are  each  to  consist 
of  four  persons  named  by  the  magistrates, 
deputies  not  exceeding  four  from  each 
kirk  session  in  the  city,  and  certain 
elected  persons  according  to  a  number 
and  qualification  fixed  by  the  board  of 
supervision.  In  parishes  where  there  is 
no  assessment,  the  management  is  to  con- 
tinue under  the  old  system.  There  is 
thus  in  this  act  no  machinery  for  levying 
or  exacting  a  rate  for  the  poor,  unless  in 
those  parishes  where  the  persons  more 
immediately  concerned  agree  to  such  a 
measure.  It  is  held,  however,  that  the 
facilities  which  the  statute  gives  the  poor 
for  exacting  from  the  respective  parochial 
authorities  the  relief  to  which  they  are 
entitled,  will  render  it  necessary  to  put 
more  extensive  funds  at  the  disposal  of 
the  distributors  of  relief,  and  this  can 
only  be  accomplished  through  the  system 
of  assessment.  When  persons  apply  for 
relief,  it  is  provided  that  though  they 
have  no  settlement,  if  the  claim  would 
be  just  in  the  case  of  their  having  one  in 
the  parish  where  it  is  made,  subsistence 
aiust  be  afforded  them  till  it  is  de- 
termined what  parish  is  liable.  When 
relief  is  refused,  the  applicant  may  apply 
to  the  sheriff,  who  may  grant  an  order 
for  temporary  relief,  and  then  hear  par- 
ties, and  decide  whether  the  applicant  is 
or  is  not  entitled  to  relief.  In  this  form, 
however,  neither  the  sheriff  nor  any 
other  judge  can  decide  on  the  adequacy  of 
relief.    The  initial  step  to  any  judicial 
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af)peal  against  the  amount  of  the  relief 
afforded,  is  by  an  application  to  the  board 
of  supervision,  and  on  that  body  report- 
ing its  concurrence,  the  applicant  is 
placed  on  the  poor-roll  of  the  court  of 
session,  where  he  has  the  privilege  of 
the  question  being  discussed  gratis.  By 
this  act,  provision  is  made  for  medical 
attendance  and  medicines,  being  part  of 
the  system  of  pauper  relief,  and  for  the 
education  of  pauper  children.  It  is  pro- 
vided, that  for  the  purposes  of  the  act, 
parishes  may  be  united  into  "  combina- 
tions." By  a  special  clause,  nothing  in 
the  act  is  to  be  construed  as  entitling  the 
able-bodied  to  relief,  and  their  claim  is 
thus  left  in  the  state  of  doubt  in  which 
it  stood  before  the  passing  of  the  act. 
Men  deserting  their  wives  and  children 
are  made  liable  to  punishment  as  va- 
grants, a  provision  which  it  is  hoped  may 
afford  a  remedy  to  a  defect  which  has 
long  characterised  the  law  of  Scotland — 
the  absence  of  any  means  by  which 
deserted  wives  can  make  effectual  claims 
on  their  husbands  for  sustenance  to  them- 
selves and  their  children,  without  a 
regular  action  in  the  court  of  session. 
By  the  new  act,  a  new  and  more  specific 
mode  of  apportioning  the  assessment  be- 
tween landed  and  other  property  has 
been  attempted  to  be  established,  but  this 
provision  is  already  a  fruitful  source  of 
dispute  and  litigation.  The  time  neces- 
sary to  acquire  an  industrial  settlement 
is  increased  from  three  to  five  years. 

POOR'S  RATE.      [Poor  Laws  and 
Settlkment.] 

POPE,      POPERY.  [Catholic 

Church.] 

POPULATION.     [Census.] 

POPULATION.  The  circumstances 
M'hich  determine  the  proportion  of  the 
population  to  the  area  of  any  given  coun- 
try, are  the  first  elements  which  we  must 
take  into  the  account  in  considering  their 
social  condition.  In  the  lowest  stage  of 
human  existence,  in  which  men  depend 
on  hunting  and  fishing  for  a  subsistence, 
they  are  scattered  over  an  immense  sur- 
face in  order  to  obtain  food ;  and  as  the 
animals  which  they  pursue  become  scarce 
in  one  part,  they  remove  to  another 
Though  the  numbers  of  a  tribe  may  not 
average  one  individual  to  a  SQuare  mile, 
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the  difficulties  of  procuring  subsistence^ 
are  often  so  great,  that  frequent  hunger 
and  occasional  famines  have  always  cha- 
racterised the  savage  state.  Many  of  the 
tribes  of  North  America  which  live  near 
and  among  the  Rocky  Mountains  are  ac- 
tual examples  of  this  precarious  mode  of 
existence ;  and  the  white  men  who  hunt 
the  fur-bearing  animals  in  the  same  re- 
gions are  subjected  to  these  inconveniences 
of  a  savage  life.  The  purely  pastoral 
state  admits  of  a  greater  relative  propor- 
tion of  population  :  but  the  necessity  of 
frequent  removal  from  place  to  place  in 
search  of  pasture  does  not  admit  of  this 
proportion  surpassing  a  certain  limit, 
which  is  determined  by  the  capabilities 
of  the  uncultivated  land  to  feed  their 
flocks  and  herds.  If  agriculture  be  re- 
sorted to,  and  the  occupation  of  the  shep- 
herd be  exchanged  for  that  of  the  hus- 
bandman, the  same  tract  when  cultivated 
will  sustain  a  larger  populati  m.  In  the 
early  stages  of  agriculture,  the  implements 
of  labour  are  few  and  imperfect;  the 
clothing  of  each  family  is  the  produce  of 
household  industry;  and  the  number  of 
carpenters,  blacksmiths,  and  other  artifi- 
cer* is  small.  When  a  more  minute 
division  of  employments  takes  place,  and 
the  husbandman  is  solely  engaged  in  rais- 
ing food,  while  others  are  employed  in 
making  clothing  and  supplying  all  the 
other  wants  of  the  population,  the  labour 
of  the  community  becomes  much  more 
productive,  and  food  being  raised  in 
greater  quantities,  this  change  is  followed 
by  an  increase  of  the  population ;  and 
when  machines  for  abridging  human  la- 
bour are  introduced,  a  further  stimulus  is 
given  to  the  increase  of  population.  An 
intelligent,  healthy,  and  industrious  popu- 
lation, who  possess  a  good  soil  and 
abundance  of  mineral  w^ealth,  are  enabled 
by  improvements  in  machinery  and  la- 
bour-saving contrivances,  not  only  to  sup- 
ply their  own  wants,  but  those  of  other 
countries  in  a  less  advanced  state.  When 
a  country  has  succeeded  in  introducing 
the  products  of  an  extensively  diversified 
industry  into  the  markets  of  the  world, 
the  population  may  be  continually  in- 
creased, with  a  continual  increase  in  the 
comforts  which  it  enjoys.  In  the  savage 
state,  a  tract  of  several  hundred  square 
2ii 
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miles  is  overstocked  by  as  many  indi- 
viduals :  in  nations  which  have  reached 
the  highest  degree  of  civilization  hitherto 
known,  the  population  is  as  great  to  one 
single  square  mile. 

Under  all  the  diversity  of  circumstances 
in  which  the  inhabitants  of  different  parts 
of  the  world  exist,  their  numbers  are 
limited  by  the  means  of  subsistence.  If 
the  population  increases  faster  than  the 
food  for  their  support,  poverty  and  misery 
ensue,  and  death  thins  their  numbers,  and 
brings  them  to  a  level  with  the  means  of 
subsistence.  This  effect  may  take  place 
whether  the  population  be  one  to  a  square 
mile  or  f^everal  hundreds.  Hence  the 
proportion  of  births,  marriages,  and  deaths 
to  the  population,  is  as  important  an  ele- 
ment in  ascertaining  the  condition  of  the 
population  of  any  country  as  the  propor- 
tion of  their  numbers  to  each  square  mile. 

The  evils  which  arise  when  the  popu- 
lation increases  more  rapidly  than  the 
means  of  subsistence  had  not  escaped  the 
notice  of  two  of  the  most  eminent  writers 
of  antiquity,  Plato  and  Aristotle.  (Plato, 
Laws,  v.,  and  Republic,  v. ;  Aristotle, 
Politik.  vii.  16.)  In  later  times  this 
truth  had  been  seen  by  Dr.  Franklin,  Sir 
James  Stewart  (  Treatise  on  Pol.  Econ., 
book  I),  Mr.  Townsend  {Essay  on  the 
Poor-Laws),  and  other  English  and 
French  economists.  Their  views  attracted 
little  attention  at  the  time  when  they 
wrote.  lu  England  especially,  during 
the  eighteenth  century,  a  false  opinion 
prevailed  that  the  population  was  dimin- 
ishing; and  subsequently  the  demand  for 
men  during  the  long  war  with  France 
rendered  the  evils  of  a  redundant  popula- 
tion almost  imaginary  in  general  estima- 
tion. The  decennial  census  of  the  popu- 
lation during  the  present  century,  the 
transition  from  war  to  peace,  and  the 
commercial  embarrassments  and  periods 
of  public  distress  which  have  been  expe- 
rienced, have  given  us  the  means  of 
forming  a  better  judgment  on  such  mat- 
ters; and  the  writings  of  the  late  Mr. 
Malthus  have  powerfully  aided  in  pro- 
ducing correct  views  upon  the  questions 
of  population.  His  '  Essay  on  the  Prin- 
ciple of  Population'  was  first  published 
anonymously  in  1798.  This  work  was 
soggested  by  a  paper  in  Godwin's  *  En- 


quirer,' and  the  author's  object  was  tc 
apply  the  principle  of  population  in  con- 
sidering the  schemes  of  human  perfecti- 
bility and  other  speculations  on  society 
to  which  the  French  revolution  had  given 
birth.  Hume  {Populoiisness  of  Ancient 
Nations),  Wallace  {Dissertation  on  the 
Numbers  of  Mankind  in  Antient  and 
Modern  Times),  and  Dr.  Price's  writings 
of  more  recent  date,  were  the  authors 
from  whom  Mr.  Malthus  deduced  the 
main  principle  of  his  P^ssay.  In  18u3 
appeared  a  second  edition,  to  which  Mr. 
Malthus  affixed  his  name,  and  which 
might  be  considered  almost  a  new  work. 
The  author  had  in  the  interval  directed 
his  attention  to  an  historical  examination 
of  the  effect  of  the  principle  of  population 
on  the  past  and  present  state  of  society, 
and  the  subject  was  for  the  first  time 
treated  in  a  comprehensive  and  systematic 
manner.  A  third  and  fourth  edition 
appeared  a  few  years  afterwards.  The 
fifth  edition,  containing  s<^veral  additional 
chapters,  was  published  in  1817.  The 
sixth  and  present  edition,  which  contained 
few  alterations,  was  published  in  1826. 
The  title  of  the  work  as  it  at  present 
stands  is  as  follows : — '  An  Essay  on  the 
Principle  of  Population,  or  a  view  of  its 
past  and  present  Effects  on  Human  Hap- 
piness, with  an  Inquiry  into  our  prospects 
respecting  the  future  removal  or  mitiga- 
tion of  the  evils  which  it  occasions.' 
The  following  is  a  brief  summary  of  its 
leading  principles: — Mr.  Malthus's  pro- 
positions are — that  population,  when  un- 
checked, goes  on  doubling  itself  every 
twenty-five  years,  or  increases  in  a  geo- 
metrical ratio;  while  the  means  of 
subsistence,  under  the  most  favourable 
circumstances,  could  not  be  made  to  in- 
crease faster  than  in  an  arithmetical  ratio 
That  is,  the  human  species  may  increase 
as  the  numbers  1,  2,  4,  8,  16,  32;  while 
the  increase  of  food  would  only  proceed 
in  the  following  ratio:  1,  2,  3,  4,  5,  6. 
Thus  if  all  the  fertile  land  of  a  country 
is  occupied,  the  yearly  increase  of  produce 
must  depend  upon  improved  means  of 
cultivation;  and  neither  science  nor  ca- 
pital applied  to  land  could  create  an  in- 
creased amount  of  produce  beyond  a 
certain  limit.  But  the  increase  of  popu- 
I  lation  would  ever  go  on  with  unabated 
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vigour,  if  food  could  be  obtained,  and  a 
population  of  twenty  millions  would  pos- 
sess as  much  the  inherent  power  of  dou- 
bling itself  as  a  population  of  twenty 
thousand.  Population  however  cannot 
increase  beyond  the  lowest  nourishment 
capable  of  supporting  life ;  and  therefore 
the  difficulty  of  obtaining  food  forms  the 
primary  check  on  the  increase  of  popula- 
tion, although  it  does  not  usually  present 
itself  as  the  immediate  check,  but  operates 
upon  mankind  in  the  various  forms  of 
misery  or  the  fear  of  misery.  The  im- 
mediate check  may  be  either  preventive 
or  positive;  the  preventive  is  such  as 
reason  and  reflection  impose,  and  the 
])0sitive  consists  of  every  form  by  which 
vice  and  misery  shorten  human  life. 
Thus  a  man  may  restrain  the  natural 
appetite  which  directs  him  to  an  early 
attachment  for  one  woman,  from  the  fear 
of  being  unable  to  preserve  his  children 
from  poverty,  or  in  not  having  it  in  his 
power  to  bestow  upon  them  the  same 
advantages  of  education  which  he  had 
himself  enjoyed.  Such  a  restraint  may 
be  practised  for  a  temporary  period  or 
through  life,  and  though  it  is  a  deduction 
from  the  sum  of  human  happiness,  the  evil 
is  less  than  that  which  results  from  the 
positive  checks  to  population,  namely, 
unwholesome  occupations,  severe  labour, 
and  exposure  to  the  seasons,  exti*eme 
poverty,  bad  nursing  of  children,  excesses 
of  all  kinds,  the  whole  train  of  common 
disease  and  epidemics,  wars,  plagues,  and 
famines. 

The  preventive  and  the  positive  checks 
which  form  the  obstacles  to  the  increase 
ctf  population  are  resolvable  into,  1,  moral 
restraint ;  2,  vice ;  3,  misery.  Moral 
restraint  (considered  as  one  of  the  checks 
to  population  for  the  first  time  in  the 
second  edition,  1803)  is  the  prudential 
lestraint  from  marriage,  with  a  conduct 
strictly  moral  during  the  period  of  this 
restraint.  Promiscuous  intercourse,  vio- 
lation of  the  marriage  bed,  and  improper 
arts  to  conceal  the  consequences  of  irre- 
gular connections,  are  included  under  the 
head  of  Vice.  Those  positive  checks 
which  appear  to  arise  unavoidably  from 
the  laws  of  nature  may  be  called  exclu- 
sively Misery.  Such  are  the  checks 
which    repress    the  superior  power    of 


population,  and  keep  it  on  a  level  with 
the  means  of  subsistence. 

The  '  Essay  on  Population '  places  the 
question  in  every  light  which  can  eluci- 
date the  truth.  It  is  divided  into  four 
books,  the  first  of  which  notices  the 
checks  to  population  in  the  less  civilised 
parts  of  the  world  and  in  past  times. 
The  second  book  passes  in  review  the 
different  states  of  modern  Europe  (most 
of  which  Mr.  Malthus  visited  in  the  in- 
terval preceding  the  publication  of  the 
second  edition),  and  he  points  out  the 
checks  to  population  which  prevailed  in 
each.  Chapter  xi.  of  this  book  is  *  On  the 
Fruitfulness  of  Marriages  ;'  chapter  xii. 
*  On  the  Effects  of  Epidemics  on  Kegis- 
ters  of  Births,  Deaths,  and  Marriages ;' 
and  chapter  xiii.  is  devoted  to  '  General 
Deductions  from  the  preceding  view  of 
Society.'  The  third  book  comprehends 
an  examination  of  the  different  systems 
or  expedients  which  have  been  proposed 
or  have  prevailed  in  society,  as  they 
affect  the  evils  arising  from  the  principle 
of  population  in  the  first  three  chapters ; 
the  systems  of  equality  proposed  by  Wal- 
lace, Condorcet,  Godwin,  &c.  are  con- 
sidered. Several  chapters  are  devoted  to 
the  consideration  of  poor-laws ;  corn- 
laws  (first  in  connection  with  bounties 
on  exportation,  and  secondly  under  re- 
strictions on  importation);  the  agricul- 
tural system;  the  commercial  system: 
and  the  combination  of  both.  The  last 
two  chapters  are,  '  Of  increasing  Wealth 
as  it  affects  the  Condition  of  the  Poor ;' 
and  a  summary  containing  '  General  Ob- 
servations.' The  fourth  book  treats  or 
'  Our  Future  Prospects  respecting  the 
Removal  or  Mitigation  of  the  Evils 
arising  from  the  Principle  of  Popula- 
tion.' Chapter  i.  treats  *  Of  Moral  Re- 
straint and  our  Obligations  to  practise 
this  Virtue.'  Chapter  ii.  is  '  Of  the  Ef- 
fects  which  would  result  to  Society  from 
the  prevalence  of  Moral  Restraint.' 
Chapter  iii.  is  '  Of  the  only  effectual 
Mode  of  Improving  the  Condition  of  the 
Poor.'  And  the  last  chapter  is  •  Ol 
our  rational  Expectations  respecting  tht 
Future  Improvement  of  Society.' 

Perhaps  no  author  has  been  more  ex 
posed  to  vulgar  abuse  than  Mr.  Malthus. 
He  was  accused  of  hardness  of  heart, 
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and  represented  as  the  enemy  of  the 
poorer  classes,  whereas  no  man  was 
more  benevolent  in  his  views  ;  and  the 
earnestness  with  which  he  engaged  in 
his  work  '  On  Population '  arose  from  hig 
desire  to  diminish  the  evils  of  poverty. 
His  mind  was  philosophic,  practical,  and 
sagacious;  his  habits,  manners,  and 
tastes,  simple  and  unassuming ;  his 
whole  character  gentle  and  placid.  The 
last  edition  of  his  '  Principles  of  Politi- 
cal Economy'  Contains  an  interesting 
memoir  of  his  life  and  writings  by  Dr. 
Otter,  late  Bishop  of  Chichester,  who 
had  known  him  intimately  for  half  a 
century.  A  list  of  Mr.  Malthus's  works 
and  writings  is  given  in  page  42  of  this 
♦  Memoir :'  it  is  a  matter  of  regret  that 
they  have  never  been  published  in  a  col- 
lected form.  Several  of  his  most  valu- 
able productions  appeared  in  the  Edin- 
burgh and  Quarterly  Reviews.  Mr. 
Malthus  was  born  at  Albury,  near  Guild- 
ford, in  1766  ;  became  a  fellow  of  Jesus 
College,  Cambridge,  and  entered  holy 
orders:  he  afterwards  married.  In  1804 
he  was  appointed  Professor  of  History 
and  Political  Economy  at  the  East  India 
College,  Haileybury,  the  duties  of  which 
he  fulfilled  to  the  time  of  his  death,  in 
December,  1834.  Mr.  Malthus  was  a 
Fellow  of  the  Royal  Society  and  member 
of  the  National  Institute  of  France.  It  is 
not  creditable  to  those  who  had  the  distri- 
bution of  ecclesiastical  patronage,  that 
Mr.  Malthus  never  held  any  preferment 
in  the  church.  From  this  brief  notice  of 
the  individual  whose  name  is  so  inti- 
mately identified  with  the  theory  of 
population,  to  the  elucidation  of  which 
the  best  part  of  his  life  was  devoted,  we 
return  to  the  subject  of  the  present  article. 
Although  circumstances  may  some- 
times occur  in  which  the  tendency  of 
population  to  outstrip  the  means  of  sub- 
sistence may  be  counteracted,  and  food 
may  for  a  time  increase  faster  than  popu- 
lation, yet  this  only  gives  an  impulse  to 
population,  and  the  former  proportion  is 
quickly  re-established,  provided  no  im- 
provement takes  place  either  in  the  pru- 
dential habits  of  the  people  or  in  the 
elevation  of  their  tastes  and  desires. 
The  poverty  and  misery  which  are  ob- 
servable among  the  hiwer  classes  of  the 


people  in  every  country  can  in  a  great 
degree  be  accounted  for  by  a  reference 
to  the  principle  of  population.  It  is 
evident,  for  example,  that  the  rate  of 
wages  depends,  for  one  of  its  elements, 
on  the  proportion  between  population 
and  the  means  of  employment,  or  in 
other  words  capital ;  and  that  any  altera- 
tion in  either  directly  affects  wages.  If 
population  has  increased  while  the  funds 
for  employing  labour  have  remained  sta- 
tionary, the  competition  of  labourers  will 
cause  the  rate  of  wages  to  decline.  If,  on 
the  other  hand,  capital  has  increased  faster 
than  population,  or  capital  has  been  con- 
centrated on  any  given  spot  more  rapidly 
than  population,  wages  will  rise  in  the 
former  case,  and  in  the  latter  will  be 
higher  than  in  other  places  where  the 
same  thing  has  not  taken  place.  Thus 
occasionally  in  some  parts  of  the  United 
States  so  many  emigrants  with  capital 
will  flock  to  a  single  spot,  that  the  wages 
of  carpenters,  tailors,  and  others,  whose 
labour  is  in  immediate  demand,  will  be- 
come very  high  compared  with  any  other 
place  that  has  not  been  recently  settled. 
The  tendency  of  population  to  increase 
is  the  same  under  all  circumstances,  but 
this  is  not  the  case  with  capital ;  for  in 
proportion  to  the  capital  already  accu- 
mulated, the  difficulty  of  adding  to  it 
becomes  greater,  that  is,  the  field  for  the 
employment  of  capital  becomes  less  ex- 
tensive. Under  such  circumstances 
wages  would  have  a  constant  tendency  to 
fall,  if  the  checks  to  population  did  rot 
interpose  ;  but  it  depends  upon  the  peo- 
ple themselves  whether  the  level  is  to  be 
maintained  by  vice  and  misery,  or  by 
habits  of  prudential  restraint,  which,  if 
adopted,  would  certainly  secure  to  theni 
a  fair  proportion  of  the  necessaries  o* 
life. 

The  great  problem  of  society  is  to  main- 
tain the  most  beneficial  proportion  be- 
tween population  and  food — "  to  unite  two 
grand  desiderata,  a  great  actual  popula- 
tion and  a  state  of  society  in  which  squalid 
poverty  and  dependence  are  compara- 
tively but  little  known."  Disheartening 
as  the  evils  resulting  from  the  principle 
of  population  may  at  first  sight  seem, 
they  are  capable  of  mitigation.  This 
principle  may  even  be  regarded  as  one  of 
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the  great  springs  of  human  improvement 
— as  the  parent  of  invention  and  the 
stimulus  to  exertion — which  preserves 
society  from  that  state  of  imbecility  and 
decline  into  which  it  would  fall  if  not 
urged  onward  by  some  extraordinary 
power.  It  is  the  interest  of  all  members 
of  society,  and  is  particularly  incumbent 
on  those  who  have  the  power,  to  use 
their  best  exertions  to  elevate  the  habits, 
tastes,  and  moral  feelings  of  the  people  ; 
and  by  this  means  to  render  every  suc- 
cessive material  improvement  conducive 
to  the  happiness  of  society.  If  this  be 
not  done,  as  much  wretchedness  as  we 
find  in  the  lower  stages  of  society  may 
co-exist  with  the  highest  efforts  of  art 
and  science,  and  the  greatest  perfection  in 
all  the  processes  of  industry.  Even  the 
introduction  of  vaccination  or  any  similar 
means  of  diminishing  mortality  is  of 
little  avail  provided  the  number  of  mar- 
riages continue  the  same  without  any 
corresponding  increase  of  the  resources 
of  society,  and  the  average  mortality  will 
not  be  diminished,  but  disease  will  be 
fatal  under  other  forms.  Every  im- 
provement which  tends  to  increase  the 
quantity  of  human  food,  and  every  in- 
vention which  enriches  society  by  cheap- 
ening the  processes  for  obtaining  the 
necessaries  of  life,  should  be  accompanied 
by  a  corresponding  advance  in  the  intel- 
lectual and  moral  character  of  a  nation, 
in  order  to  secure  all  the  advantages 
which  these  improvements  are  calculated 
to  confer. 

Mr.  Malthus's  theory  is  now  generally 
accepted  as  the  true  exposition  of  the 
principle  of  population.  Many  of  the 
objections  that  have  been  urged  against 
it  are  hardly  worthy  of  notice.  Some 
are  content  to  quote  the  Scripture  com- 
mand, "  Increase  and  multiply,"  forgetful 
of  the  moral  obligations  which  are  im- 
posed in  connection  with  it.  Others  have 
imagined  that  they  have  discovered  a 
supernatural  law  of  fecundity  which 
varies  with  the  fluctuating  circumstances 
of  society.  Dr.  Price,  Mr.  Godwin,  and 
Mr.  Sadler  entertained  this  notion.  Mr. 
Malthus's  reasons  for  not  replying  to 
Mr.  Godwin's  work  are  stated  in  the  ap- 
pendix to  the  sixth  edition  of  the  '  Essay 
uu    Population.'    The    fallacies   of  ]Mr. 


Sadler's  work  are  most  ably  exposed  ic 
the  '  Edinburgh  Eeview,'  No.  102.  Mr. 
Senior  is  the  only  economist  of  any  dis- 
tinction who  has  objected  to  the  theory 
of  Mr.  Malthus.      He  contends,  in  his 

*  Two  Lectures  on  Population,'  for  the 
doctrine  that  '*  the  means  of  subsistence 
have  a  natural  tendency  to  increase  faster 
than  population."    The  appendix  to  these 

*  Lectures '  contains  a  correspondence  be- 
tween Mr.  Malthus  and  Mr.  Senior  on 
their  respective  views :  it  exhibits  the 
latest  views  of  Mr.  Malthus,  though, 
after  forty  years'  anxious  reflection  on 
the  subject,  he  had  no  change  to  make  in 
his  opinions. 

The   latest  works  on  population  are, 

*  The  Principles  of  Population,  and  their 
Connection  with  Human  Happiness,'  by 
Archibald  Alison,  Esq.,  published  in  1840; 
and  '  Over-Population  and  its  Remedy ; 
or,  an  Inquiry  into  the  Extent  and  Causes 
of  the  Distress  prevailing  among  the  La- 
bouring Classes,  and  into  the  Means  of 
Remedying  it,'  by  W.  T.  Thornton  (1846). 

The  disputes  about  the  principle  of 
population,  like  those  which  have  arisen 
in  many  other  questions  of  a  like  kind, 
are  mainly  owing  to  the  ambiguity  of 
language :  in  fact  they  are  very  little 
more  than  questions  about  the  consistent 
use  of  words.  If  we  analyse  the  pro- 
position of  Mr.  Senior,  it  will  appear 
that  it  is  not  easy  to  conceive  with  clear- 
ness the  meaning  of  its  terms.  The 
words  "  means  of  subsistence"  may  sig- 
nify the  subsistence  which  is  obtained 
from  spontaneous  products  of  the  earth, 
and  from  the  natural  increase  of  animals. 
The  products  of  the  earth  may  be  said 
to  have  a  natural  tendency  to  increase, 
or  naturally  to  increase,  or  rather  to  be 
produced ;  and  it  may,  for  argument's 
sake,  be  admitted,  though  it  is  not  true, 
that  animals  have  the  same  kind  of 
natural  tendency  to  increase,  or  are  in 
like  manner  naturally  increased,  or 
rather  are  produced.  There  is  no  other 
natural  tendency  to  increase,  or  natural 
increase,  or  natural  produce,  that  we  can 
conceive,  if  the  word  "  natural "  is  to  have 
its  ordinary  acceptation.  The  increase 
of  population,  or  the  produce  of  new- 
population,  may  be  said  to  be  natural, 
exactly  in  the  same  sense  in  which  the 
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increase  or  produce  of  animals  generally 
may  be  called  natural.  If  then  this 
should  be  the  sense  of  the  word  "  natural," 
the  proposition  means  that  vegetables  and 
animals  (not  including  man)  have  a 
natural  tendency  to  increase  faster  than 
man,  who  is  an  animal — a  proposition 
which  is  not  worth  the  trouble  of  dis- 
cussion. 

But  this  is  not  the  meaning  of  the 
writer  who  maintains  this  proposition : 
he  is  evidently  speaking  of  human  labour 
and  its  products  when  he  is  speaking  of 
the  "  means  of  subsi-stence."  The  term 
"  means  of  subsistence  "  thereft)re  con- 
tains the  notion  of  human  labour;  and 
"  means  of  subsistence  "  are  the  products 
obtained  by  human  industry  applied  to 
material  objects.  Everything  "  natural " 
the^•efore  is  by  the  very  force  of  the  term 
"means  of  subsistence"  excluded  from 
these  words ;  for  it  is  not  of  natural  pro- 
duce simply  that  the  writer  is  speaking, 
but  of  that  which  human  labour  produces : 
in  other  words,  though  nature  (to  use  the 
vulgar  term)  co-operates,  the  thing  pro- 
duced is  not  viewed  as  nature's  product, 
but  as  the  product  of  human  labour. 
There  is  then  nothing  "  natural "'  in  "  the 
means  of  subsistence,"  and  therefore 
there  is  no  natural  tendency  to  increase 
in  the  means  of  subsistence ;  and  con- 
sequently the  comparison  contained  in 
the  proposition  between  things  that  have 
no  natural  tendency  to  increase,  and 
things  that,  in  a  sense,  have  a  natural 
tendency,  is  unmeaning.  Whether  then 
the  assertion  be  that  '*  there  is  a  natural 
tendency  in  population  to  increase  faster 
than  capital "  (Mill),  or  "  that  the  means 
of  subsistence  have  a  natural  tendency  to 
increase  faster  than  population  "  (Senior), 
in  either  case  the  use  of  the  word 
*•  natural "  is  incorrect,  and  not  only  tends 
to  cause,  but  does  cause  confusion.  It 
should  be  obsei-ved  that  in  enunciating 
this  proposition,  Mr.  Senior  sometimes 
omits  the  word  "  natural." 

Again,  the  natural  tendency  of  popula- 
tion to  increase  is  simply  the  desire  and 
the  power  to  gratify  the  animal  passion, 
the  consequence  of  which  is  the  physical 
union  of  the  sexes  and  the  production  of 
their  kind.  But  this  tendency  (to  use 
figain    this    very    vague  expression)  is 


positively  checked  by  want  of  food  and 
other  things  necessary  for  human  susten- 
tation  and  health.  If  food  and  such 
other  things  could  be  had  to  an  indefinite 
amount  without  any  labour,  so  far  as 
food  and  such  other  things  only  are 
necessary  to  its  increase,  population 
would  go  on  continually  increasing.  But 
the  actual  conditions  of  obtaining  food 
and  such  other  things  are  human  labour ; 
that  is,  the  labour  of  those  animals,  who 
if  supplied  with  all  that  they  want  with- 
out any  labour,  might  go  on  increasing 
indefinitely.  It  appears  then  that  this 
so-called  natural  tendency  of  population 
to  increase  has  no  effect,  that  is,  it  re- 
mains a  tendency ;  that  is,  it  is  nothing 
at  all  in  results,  unless  man  labours ;  and 
the  amount  of  his  labour,  in  considering 
this  question,  is  quite  immaterial.  It  is 
unimportant  whether  it  consists  in 
making  a  plough  and  ploughing  the 
earth,  or  plucking  an  apple  from  a  tree 
and  eating  it.  The  whole  proposition 
then  may  be  developed  thus: — The 
means  of  subsistence  are  only  produced 
or  had  by  man's  labour :  these  "  means 
of  subsistence"  so  produced  have  no 
natural  tendency  to  increase,  except  so 
far  as  man  has  a  natural  tendency  to 
increase.  Now,  man  has  in  a  sense  a 
natural  tendency  to  increase,  that  is,  he 
has  a  desire  and  a  capacity  to  increase, 
and  he  can  increase  if  he  has  the  means 
of  subsistence.  But  he  must  have  the 
means  of  subsistence  first ;  and  if  the 
actual  means  of  subsistence  are  only  suf 
ficient  for  the  actual  population,  there 
can  be  no  increase  of  the  population  till 
the  means  of  subsistence  are  increased. 
The  "  means  of  subsistence,"  at  any  given 
time,  and  in  any  given  nation,  signify 
those  things  which  the  individuals  of 
that  nation  require  according  to  their 
several  stations  and  the  habits  of  society : 
they  may  be  the  bare  means  of  sustain- 
ing life ;  or  they  may  be  those  things 
also  which  Mr.  Senior  has  well  defined 
under  the  heads  of  "  decencies  "  and 
"  luxuries."  If  while  the  means  of  sub- 
sistence remain  the  same,  the  population 
lower  their  scale  of  living,  it  may  in- 
crease further,  for  the  relative  means  of 
subsistence  are  by  the  supposition  in- 
creased.    It  is  true  that  this  lowering  of 


POPULATION. 


I  551] 


POPULATION. 


the  scale  of  living  is  an  evil,  inasmuch 
as  it  tends  to  make  society  move  in  a 
retrograde  direction :  there  is  also  a  limit 
to  the  extent  to  which  the  scale  of  living 
can  be  lowered.  The  antecedent  con- 
dition then  on  which  the  increase  of 
population  depends  is  its  own  labour,  for 
it  cannot  increase  without  the  increase  of 
the  means  of  subsistence,  and  such  in- 
crease is  the  effect  of  labour  only. 

We  can  never  contemplate  human 
society  in  its  origin.  We  must  contem- 
plate it  in  its  progress  and  development. 
All  theories  as  to  how  man  began  to  pro- 
pagate and  gain  the  means  of  subsistence 
are  useless  towards  the  solution  of  any 
problem  that  concerns  his  condition. 
We  know  this,  and  no  more :  at  any 
given  time,  and  in  any  given  state  of 
society,  there  is  a  certain  population 
which  subsists  in  a  certain  mode  by  and 
out  of  the  means  of  subsistence  which  it 
then  has ;  and  these  means  are  partly 
the  product  and  accumulation  of  the 
actual  generation,  and  partly  the  ac- 
cumulation of  their  progenitors.  If  the 
means  of  subsistence  (thus  understood) 
of  that  population  are  sufficient,  and  no 
more  than  sufficient,  any  increase  of  the 
population  must  be  preceded  by  increased 
labour,  or  by  labour  rendered  more  pro- 
ductive. We  cannot  suppose  the  popula- 
tion to  increase  first,  and  then  the  ad- 
ditional means  of  subsistence  to  be 
produced;  for  by  the  supposition  the 
actual  population  has  only  sufficient,  and 
that  which  is  "  increase  "  must  be  fed  out 
of  some  other  store ;  and  by  the  supposi- 
tion, there  is  no  other  store. 

If  it  is  said  that  children  may  be  born 
and  are  often  born,  before  the  means  of 
subsistence,  the  "revenue  of  the  whole 
society,"  has  been  increased,  the  answer 
is  that  they  either  die  before  they  have 
partaken  of  the  then  existing  means  of 
subsistence,  and  therefore  they  are  no 
'•  increase  "  of  population  ;  or  they  do 
live  to  partake  of  the  general  revenue, 
of  the  then  existing  means  of  subsistence, 
in  which  case  it  must  be  admitted  that 
population  has  increased  without  an  in- 
crease of  the  whole  means  of  subsistence ; 
but  the  consequence  is  that  the  average 
portion  of  the  general  revenue  which 
each  person  gets  is  less  than  it  was  before. 


The  fact  is,  that  in  some  countries  the 
means  of  subsistence  are  barely  sufficient 
for  the  existence  of  the  actual  popula- 
tion ;  in  others  they  are  more  than  barely 
sufficient.  In  the  former  case  there  can 
be  no  real  increase  of  population,  in  the 
sense  in  which  increase  has  just  been  ex- 
plained, until  there  has  first  been  an  ac- 
tual increase  in  the  means  of  subsistence ; 
in  the  latter  case  there  may  be  an  increase 
of  the  population  before  there  is  an  in- 
crease of  the  means  of  subsistence,  and 
this  increase  of  population  may  go  on 
without  any  increase  in  the  means  of  sub- 
sistence, until  the  people  have  reached 
the  lowest  limit  of  subsistence  in  con- 
sequence of  each  man's  share  of  the 
general  revenue  being  diminished. 

It  is  clear  then  that  the  "  means  of  sub- 
sistence" (as  above  explained)  must  be 
first,  and  increase  of  population  may  then 
follow,  and  generally  does  follow  to  the 
full  amount  of  these  increased  means  of 
subsistence ;  and  further,  population  may 
and  sometimes  does  increase  beyond  the 
amount  of  such  increased  means,  but  it 
is  then  of  necessity  checked  by  actual 
suffering  in  the  whole  or  in  a  part  of  the 
society.  And  this,  we  conceive,  is  the 
meaning  of  Mr.  Malthus's  proposition. 

There  seems  to  be  an  error  (or  rather, 
looseness  of  expression  in  most  writers) 
in  the  mode  of  comparing  the  rate  of  in- 
crease of  the  two  things,  "  means  of  sub- 
sistence "  and  "  population."  There  can 
be  no  useful  comparison  of  the  rate  of  in- 
crease between  these  two  things  except 
this:  a  given  population  may  attain  its 
increase,  which  is  proportionate  to  the 
antecedent  increased  means  of  subsistence, 
in  a  less  time  than  these  increased  means 
of  subsistence  were  produced  ;  or  it  may 
take  a  longer  time.  There  is  also  no 
question  about  a  tendency  to  increase 
either  in  the  one  thing  or  the  other ;  the 
question  is  about  an  actual  increase, 
which  can  only  take  place  under  the  con- 
ditions already  stated. 

The  question  is  perplexed,  and  its  true 
statement  rendered  difficult  by  the  fact 
that  an  increase  of  the  whole  means  of 
subsistence  and  an  increase  of  the  popula- 
tion may  be,  and  generally  are,  going  on 
at  the  same  time ;  and  it  seems  to  have 
been    supposed    that    this     increase    of 
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population,  during  a  given  time,  is  owing 
to  the  tJien  increasing  means  of  subsist- 
ence. But  this  cannot  be  true  if  it  shall 
be  admitted  that  a  given  amount  of 
population  cannot  be  increased,  unless 
the  actual  amount  of  the  means  of  sub- 
sistence of  that  population  is  first  in- 
creased, or,  which  is  the  same  thing,  the 
rate  of  living  is  reduced.  If  some 
writers  on  this  subject  have  not  meant 
what  is  here  imputed  to  them,  they  have 
certainly  not  sufficiently  guarded  them- 
selves against  the  imputation. 

There  is  still  another  consideration 
which  perplexes  the  question.  For  very 
short  periods  it  is  certainly  conceivable, 
and  it  is  very  probably  the  case,  that 
sometimes  population  is  increasing  (in 
a  certain  sense)  at  a  faster  rate  than  the 
means  of  subsistence;  that  is,  taking 
short  intervals,  it  will  or  may  be  found 
that  the  population,  during  such  inter- 
vals, has  outstripped  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
tei'vals,  and  a  part  of  it  must  therefore 
die.  These  deaths  consequently  take 
place  either  in  the  whole  population,  or 
among  those  whose  means  of  subsistence 
are  reduced ;  for  some  parts  of  the  com- 
munity may  and  do  enjoy,  mider  sucli 
circumstances,  as  much  as  they  did  be- 
fore, while  others  do  not.  In  practice, 
a  deficient  allowance  is  not  distributed 
among  all,  but  some  suffer  and  others  do 
not.  But  on  the  other  hand  it  is  con- 
ceivable, and  it  may  be  true,  that  for 
sliort  intervals  the  means  of  subsistence 
may  sometimes  be  increasing  more 
rapidly  than  the  contemporaneous  in- 
crease of  population ;  that  is,  the  actual 
population  may  possess  and  be  producing 
and  accumulating  the  means  of  subsist- 
ence more  than  sufficient  for  the  susten- 
tation  of  themselves  and  of  the  addition 
to  the  population  made  during  the  time 
of  such  production  and  accumulation. 
Now  this  is  certainly  the  fact  in  many 
societies,  as  to  part  of  the  society ;  one 
part  is  producing  and  accumulating  more 
than  is  necessary  for  the  increase  of  the 
population  which  it  is  producing ;  this 
is  the  case  with  many  of  the  middle 
classes  in  all  industrious  communities. 
At  the  same  time  another  class  is  in- 
creasing its  population  at  a  greater  rate 


than  the  means  of  subsistence  applicable 
to  such  increase :  the  check  to  such  an 
increase  is  obvious.  There  is  no  reason 
why  this  may  not  be  true  of  a  whole 
population,  as  it  is  of  a  part. 

On  the  whole,  the  experience  of  man- 
kind proves  that  the  sexual  passion  will, 
if  unrestrained,  always,  or  except  under 
very  peculiar  circumstances,  nearly  al- 
ways increase  the  population  by  new 
births  up  to  the  level  of  the  means  of 
subsistence  at  each  moment  existing ; 
during  short  intervals  the  propagation  of 
the  species  may  also  have  been  so  active 
as  to  have  outstripped  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
tervals. But  though  the  population 
during  short  intervals  may  so  increase, 
its  increase  at  the  end  of  a  series  of  such 
consecutive  intervals  can  only  be  the 
effect  of  a  previous  increase  in  the  means 
of  subsistence ;  always  supposing  the 
condition  of  the  people  not  to  be  growing 
worse,  for  there  may  be,  as  already  ob- 
served, an  increase  of  population  up  to 
the  limit  of  a  bare  subsistence,  without 
any  actual  increase  in  the  whole  means 
of  subsistence.  Therefore  the  increase 
of  the  means  of  subsistence,  that  is,  the 
products  of  human  labour,  are  the  ante- 
cedent conditions  of  any  actual  increase, 
and  the  increase  of  population  may  be 
to  the  amount  of  such  increase,  but  can- 
not surpass  it.  If  for  short  periods  the 
increase  of  population  does  surpass  the 
increase  on  which  by  the  supposition  it 
depends,  the  increase  is  checked;  and 
on  taking  the  account  at  longer  intervals, 
there  is,  or  may  be,  no  actual  increase 
of  the  population.  If  for  short  periods 
the  increase  of  the  means  of  subsistence 
surpasses  the  increase  of  population,  this 
is  made  up  in  the  next  periods  by  an  in- 
crease in  the  population.  There  is  then, 
or  may  be,  a  constant  fluctuation  for 
short  periods,  the  population  and  the 
means  of  subsistence  alternately  in- 
creasing with  greater  rapidity.  But  any 
increase  of  population,  even  for  a  short 
period,  supposes  a  previous  increase  of 
the  means  of  subsistence  over  those 
which  the  actual  population  found  to  be 
merely  sufficient  before  the  commence- 
ment of  such  short  period ;  whatever 
may  be  the  comparative  rates  of  iucreu^-a 
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between  the  two  during  such  short 
period.  It  seems  then  that  in  the  sense 
here  explained  population  may  so  rapidly 
increase  that  at  the  end  of  an  interval 
from  the  commencement  of  which  the 
increase  of  population  is  reckoned,  the 
means  of  subsistence  existing  at  the  com- 
mencement of  such  interval,  and  which 
were  sufficient  for  the  then  population 
and  something  more,  added  to  the  means 
of  subsistence  produced  during  such  in- 
terval, may  be  insufficient  to  support  the 
population  existing  at  the  end  of  such 
interval,  in  the  same  way  in  which  the 
existing  population  at  the  commence- 
ment of  such  interval  "was  living ;  and, 
on  the  other  hand,  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
terval may  be  more  than  sufficient  to 
support  the  population  existing  at  the 
end  of  such  interval  in  the  same  way  of 
living.  At  the  end  of  any  long  interval, 
if  there  is  an  increase  of  population,  as 
compared  with  the  commencement  of 
such  interval,  there  has  been  during 
such  interval,  on  the  whole,  a  balance  on 
the  side  of  the  means  of  subsistence,  pro- 
vided the  mode  of  living  has  not  been 
lowered ;  and  a  fortiori,  there  must  have 
been  such  balance,  if  the  mode  of  living 
has  been  raised ;  that  is,  the  means  of 
subsistence  at  the  commencement  of  such 
interval,  and  those  produced  during  it, 
have  been  sufficient  to  produce  and  leave 
in  existence  at  the  end  of  such  interval,  a 
larger  population  than  at  the  commence- 
ment of  it.  This  excess  on  the  side  of 
tlie  means  of  subsistence,  if  distributed 
equally  through  every  moment  of  the 
long  interval,  would  leave  at  the  end  of 
each  such  interval  a  surplus  of  subsist- 
ence, the  antecedent  condition  of  an  in- 
crease in  the  following  interval.  The 
actual  fact  may  be  that  in  some  intervals 
population  has  passed  a  little  beyond 
what  was  provided  at  the  beginning  of 
and  during  such  intervals,  the  conse- 
quence of  which  is  a  diminution  in  its 
rate  of  increase  in  the  next  interval,  and 
sometimes  an  increase  of  deaths.  In 
discussing  this  question,  it  is  always 
actual  increments  that  are  to.be  consi- 
dered, and  both  for  short  and  long  periods. 
The  tendency  is  nothing ;  for  a  tendency 
of  any  kind,  that  is,  a  capacity  to  or  for 


a  given  end,  means  nothing  in  such  spe- 
culations as  these,  unless  it  becomes  an 
effect. 

The  principle  of  population  is  stated 
by  Mr,  Malthus  with  more  precision  than 
by  some  writers  who  have  adopted  his 
opinions ;  and  though  it  seems  to  us  that 
his  language  is  not  always  quite  free 
from  objection,  his  real  meaning  is  per- 
fectly so.  His  correspondence  with  Mr. 
Senior  shows  this.  The  importance  of 
right  notions  on  this  subject  must  be 
our  apology  for  this  further  attempt 
at  explaining  it. 

PORTREEVE.  [Municipal  Corpo- 
rations.] 

POSITIVE  LAW.     [Law,  p.  381.1 

POSSE  COMITA'TUS  (literally,  the 
power  of  a  county)  comprises  all  able- 
bodied  males  within  the  county  between 
the  ages  of  15  and  70  years.  All  such 
persons,  without  any  exception,  are  bound 
to  aid  the  sheriff  in  all  matters  that  relate 
to  his  office ;  and  he  is  fineable  if  he  neg- 
lect to  avail  himself  of  their  aid.  In  case 
of  any  invasion,  rebellion,  riot,  &c.,  or 
breach  of  the  peace  within  the  county,  all 
such  persons,  on  pain  of  fine  or  imprison- 
ment, are  bound  to  attend  him  on  being 
charged  by  him  to  do  so,  and  to  assist  in 
opposing  and  suppressing  them.  They 
may  come  anned,  and  are  justified  in 
killing  a  person  in  case  of  resistance. 
The  power  of  the  county  may  also  be 
raised  when  necessary  for  the  purpose  of 
apprehending  traitors,  felons,  &c.,  and 
that  even  within  particular  franchises. 
It  is  lawful  for  any  peace-officer,  and 
perhaps  even  for  a  private  person,  to  raise 
a  competent  number  of  people  for  the 
purpose  of  opposing  and  suppressing  ene- 
mies, rebels,  rioters,  &c.  within  the  county. 
But  all  such  persons  are  punishable  if 
they  use  unnecessary  violence  or  create 
false  alarms.  It  is  also  the  duty  of  the 
sheriff  or  any  minister  of  the  king  who  has 
the  execution  of  the  king's  writs,  or  pro- 
cess even  in  a  civil  nature,  who  meets 
with  actual  resistance  in  his  attempt  to 
execute  them,  to  raise  a  power  sufficient 
to  quell  the  resistance.  (2  Inst.,  193, 
194;  3  Inst.,  161 ;  1  Hawk.,  P.  C,  152, 
156.) 

POSSESSION.  In  endeavouring  to 
explain  the  meaning  of  this  term,  vo 
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shall  use  the  following  extracts  from 
Savigny's  work  on  the  Law  of  Posses- 
sion {I)as  Recht  des  Besitzes,  Giessen, 
t827). 

"  All  the  definitions  of  possession  are 
founded  on  one  common  notion.  By  the 
notion  of  possession  of  a  thing  we  under- 
stand that  condition  by  virtue  of  which 
not  only  are  we  ourselves  physically 
capable  of  operating  upon  it,  but  every 
other  person  is  incapable.  This  condi- 
tion, which  is  called  Detention,  and 
which  lies  at  the  foundation  of  every 
notion  of  possession,  is  no  juristical 
notion,  but  it  has  an  immediate  relation 
to  a  juristical  notion,  by  virtue  of  which 
it  becomes  a  subject  of  legislation.  As 
ownership  is  the  legal  capacity  to  operate 
on  a  thing  at  our  pleasure,  and  to 
exclude  all  other  persons  from  using  it ; 
so  is  detention  the  exercise  of  ownership, 
and  it  is  the  natural  state  which  corre- 
sponds to  ownership  as  a  legal  state.  If 
this  juristical  relation  of  possession  were 
the  only  one,  everything  concerning  it 
that  could  juristically  be  determined, 
would  be  comprehended  in  the  following 
positions : —the  owner  has  the  right  to 
possess ;  the  same  right  belongs  to  him 
to  whom  the  owner  gives  the  possession  ; 
no  other  person  has  this  right. 

"  But  the  Eoman  law,  in  the  case  of 
possession,  as  well  as  of  property,  deter- 
mines the  mode  in  which  it  is  acquired 
and  lost ;  consequently  it  treats  posses- 
sion not  only  as  a  consequence  of  a  right, 
but  as  a  condition  of  rights.  Accord- 
ingly, in  a  juristical  theory  of  possession, 
it  is  only  the  right  of  possession  (jus 
possessionis )  that  we  have  to  consider, 
imd  not  the  right  to  possess  (called  by 
modern  jurists,  jus  possidendi),  which  be- 
longs to  the  theory  of  property. 

*'  We  now  pass  from  the  notion  of 
mere  detention  to  that  of  juristical  pos 
session,  which  is  the  subject  of  this  trea- 
tise. The  object  of  the  first  part,  which 
is  the  foundation  of  the  whole  investiga- 
tion, is  to  determine  this  notion  formally 
and  materially.  Formally,  by  explain- 
ing those  rights  which  presuppose  pos- 
session as  a  condition,  and  conse- 
quently determining  the  signification 
which  the  non-juristical  notion  of  deten- 
tion obtains  in  jurisprudence,  in  order  to 


its  being  considered  as  something  juristi- 
cal, that  is,  Possession ;  materially,  by 
enumerating  the  conditions  which  the 
Roman  law  requires  for  the  existence  of 
possession,  and  consequently  the  posi- 
tive modifications  under  which  detention 
can  be  viewed  as  possession. 

"  The  formal  determination  of  the 
notion  by  force  of  which  alone  posses- 
sion can  become  a  subject  of  jurispru- 
dence, is  divided  into  three  parts;  first 
we  must  determine  the  place  which  pos- 
session, as  a  legal  relation,  occupies  in 
the  system  of  Roman  law.  We  must 
then  enumerate  the  rights  which  the 
Roman  law  recognises  as  a  consequence 
of  possession,  and  we  must  also  examine 
the  rights  which  are  improperly  consi- 
dered rights  of  possession.  It  will  then 
be  easy  to  answer  the  questions  whether 
possession  is  to  be  considered  as  a  right, 
and  whether  as  a  jus  in  re.  The  first  and 
simplest  mode  in  which  possession  ap- 
pears in  a  system  of  jurisprudence  con- 
sists in  the  owner  having  the  right  to 
possess;  but  we  are  here  considering 
possession  independent  of  ownership,  and 
as  the  source  of  peculiar  rights ;  the 
former  of  these  two  questions  therefore 
may  be  expressed  thus — in  what  sense 
has  possession  been  distinguished  from 
ownership  ?  a  mode  of  expression 
which  has  been  used  by  many  writers. 

"  In  the  second  place  we  must  deter- 
mine how  the  different  senses  in  which 
possession  occurs  in  the  Roman  law  are 
distinguished  from  one  another  by  the 
mode  of  expression ;  and  particularly 
what  were  the  significations  of  Possessio 
generally,  and  Possessio  naturalis,  and 
Possessio  civilis,  among  the  Roman  ju 
rists. 

"In  the  whole  system  of  Roman 
law  there  are  only  two  consequences 
which  can  be  ascribed  to  possession  of 
itself,  as  distinct  from  all  ownership,  and 
these  are  Usucapion  and  Interdicts. 

"  The  foundation  of  usucapion  is  the 
rule  of  the  Twelve  Tables,  that  he  who 
possesses  a  thing  one  or  two  years  be- 
comes the  owner.  In  this  case  bare  pos- 
session, independent  of  all  right,  is  the 
foundation  of  property,  which  possession 
mast  indeed  have  originated  in  a  particu- 
lar way,  in  order  to  have  such  effect ;   but 
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still  it  is  a  bare  fact,  without  any  other 
right  than  what  such  effect  gives  to  it. 
Accordingly  it  is  possession  itself,  distinct 
from  every  other  legal  relation,  on 
which  usucapion,  and  consequently  the 
acquisition  of  ownership,  depends. 

"  Possessorial  interdicts  are  the  second 
effect  of  possession,  and  their  relation  to 
possession  is  this  :  possession  of  itself 
being  no  legal  relation,  the  disturbance 
of  possession  is  no  violation  of  a  legal 
right,  and  it  can  only  become  so  by  the 
circumstance  of  its  being  at  the  same 
time  a  violation  of  a  legal  right.  But  if 
the  disturbance  of  possession  is  effected 
by  force,  such  force  is  a  violation  of 
right,  since  every  forcible  act  is  illegal, 
and  such  illegal  act  is  the  very  thing 
which  it  is  the  object  of  an  interdict  to 
remedy.  All  possessorial  interdicts  then 
agree  in  this:  they  presuppose  an  act 
which  in  its  form  is  illegal.* 

"  Now  since  possessorial  interdicts  are 
founded  on  such  acts  as  in  their  form 
are  illegal,  it  is  clear  why  possession, 
independent  of  all  regard  to  its  own 
rightfulness,  may  be  the  foundation  of 
rights.  When  the  owner  claims  a 
thing  as  his  property  (vindicatio),  it  is 
a  matter  of  perfect  indifference  in  what 
way  the  other  party  has  obtained  posses- 
sion of  it,  since  the  owner  has  the  right 
to  exclude  every  other  person  from  the 
possession  of  it.  The  case  is  the  same 
with  respect  to  the  interdict,  by  which 
the  *  missio  in  possessionem '  is  pro- 
tected :  this  interdict  is  not  a  possessorial 
interdict,  for  the  'missio'  itself  gives 
no  possession,  but  it  gives  a  right  to  de- 
tention, and  this  right  is  made  effective  in 
the  same  way  as  in  the  case  of  property. 
On  the  other  hand,  he  who  has  the  bare 
possession  of  a  thing  has  not  on  that  ac- 
count any  right  to  the  detention,  but  he 
has  a  right  to  require  from  all  the  world 
that  no  force  shall  be  used  against  him. 
If,  however,  force  is  used  and  directed 
against  his  possession,  the  possessor  pro- 
tects himself  by  means  of  the  interdicts. 
Possession  is  the  condition  of  these  in- 


•  Possessorial  interdicts  were  not  limited  to 
«ases  of  violence  ;  they  comprehended  tlie  three 
ritto  possessionis,    (Terence,  Eunuch,  ii.    3  ;   v. 


terdicts,  and  in  this  case,  as  in  the  case 
of  usucapion,  it  is  the  condition  of  righta 
generally. 

"Most  writers  take  quite  a  different 
view  of  the  matter,  and  consider  every 
violation  of  possession  as  a  viola- 
tion of  a  legal  right,  and  posses- 
sion consequently  as  a  right  of  itself 
namely,  presumptive  ownership,  and 
possessorial  plaints  as  provisonal  vindi- 
cations. This  last,  which  is  the  practi- 
cal part  of  this  opinion,  is  completely 
confuted  in  a  subsequent  part  of  this 
treatise ;  but  it  is  proper  to  show  here  how 
far  such  a  view  is  true,  as  this  may  be  a 
means  of  reconciling  conflicting  opinions. 
The  formal  act  of  illegality  above  men- 
tioned is  not  to  be  so  understood,  as  if 
possessorial  interdicts  were  a  necessary 
consequence  of  the  independent  juristical 
character  of  force,  and  obviously  sprung 
out  of  it.  This  consequence  of  force, 
namely,  that  possession  of  the  thing  must 
be  restored  to  the  person  who  has  been 
ejected,  without  regard  to  the  question 
whether  or  not  he  has  any  right  to  the 
thing,  is  rather  simply  a  positive  rule 
of  law.  Now,  if  we  ask  for  the  reason  of 
this  kind  of  protection  being  given 
against  force,  that  is,  why  the  ejected 
party  should  recover  the  possession  to 
which  he  may  possibly  have  no  title,  it 
may  be  replied,  that  the  reason  is  the 
general  presumption  that  the  possessor 
may  be  the  owner.  So  far  then  we  may 
view  possession  as  a  shadow  of  owner- 
ship, as  a  presumed  ownership ;  but  this 
view  of  the  matter  only  extends  to  the 
establishment  of  the  rule  of  law  in 
general,  and  not  to  the  legal  reason  for 
any  particular  case  of  possession.  This 
legal  reason  is  founded  rather  in  the  pro- 
tection against  the  formal  injury,  and  ac- 
cordingly possessorial  interdicts  have  a 
completely  obligatory  character,  and  can 
never  be  viewed  as  provisional  vindica- 
tions." 

The  special  object  of  Savigny's  essay 
may  be  collected  from  these  passages. 
The  legal  principles  here  developed  are 
applicable  to  every  system  of  jurispru- 
dence. There  must  always  be  a  distinc- 
tion between  the  right  to  possess,  which 
is  a  legal  consequence  of  ownership,  and 
the  right  of  possession,  which  is   ir.de* 


POSSESSION. 


L  556  ] 


POSSESSION. 


pendent  of  all  ownership.  The  owner  of 
a  thing  may  not  have  the  possession,  but 
he  has  a  right  to  the  possession,  which  he 
must  prosecute  by  legal  means.  The 
possessor  of  a  thing,  simply  as  such,  has 
rights  which  are  the  consequences  of  his 
possession ;  that  is,  he  is  legally  entitled 
to  be  protected  against  forcible  ejection 
or  fraudulent  deprivation;  his  title  to 
a  continuance  of  his  possession  is  good 
against  all  persons  who  cannot  establish 
their  right  to  the  thing,  and  this  con- 
tinued possession  may,  according  to  the 
rules  of  positive  law  in  each  country,  be- 
come the  foundation  of  ownership.  It 
may  be  that  the  acquisition  of  possession 
may  also  be  the  acquisition  of  owner- 
ship, or  that  the  acquisition  of  possession 
may  be  essential  to  the  acquisition  of 
ownership.  Thus,  in  the  case  of  occupa- 
tion, the  taking  possession  of  that  which 
has  no  owner,  or  the  acquisition  of  the 
possession,  is  the  acquisition  of  the  own- 
ership. Also,  when  a  thing  is  delivered 
by  the  owner  to  another,  to  have  as  his 
own,  the  acquisition  of  the  possession  is 
the  acquisition  of  the  ownership.  In 
these  examples,  ownership  and  posses- 
sion are  acquired  at  the  same  time,  and 
there  is  no  right  that  belongs  to  the  pos- 
sessor as  possessor ;  his  rights  are  those 
(rf  owner.  But  the  form  and  mode  of 
the  acquisition  of  the  possession,  viewed 
by  itself  as  distinct  from  the  acquisition  of 
the  ownership,  will  also  be  applicable  to 
the  cases  of  possession  when  possession 
only  is  acquired.  For  possession  of 
itself  is  a  bare  fact,  though  it  has  legal 
consequences ;  and  being  a  bare  fact,  its 
existence  is  independent  of  all  rules  of 
the  civil  law  or  of  the  jus  gentium,  as  to 
the  acquisition  and  loss  of  rights. 
(Savigny,  p.  25.) 

Having  shown  that  in  the  Roman  law 
all  juristical  possession  has  reference  to 
usucapion  and  interdicts,  and  that  the 
foundation  of  both  is  a  common  notion 
of  juristical  possession,  Savigny  pro- 
ceeds to  determine  the  material  condi- 
tions of  this  notion. 

In  order  to  lay  the  foundation  of  pos- 
session as  such,  there  must  be  detention, 
and  there  must  also  be  the  intention  to 
possess,  or  the  *'  animus  possidendi." 
Consequently  the  "  animus  possidendi "  ' 


consists  in  the  intention  of  exercising 
ownership.  But  this  ownership  may 
either  be  a  person's  own  ownership,  or 
that  of  another  :  if  the  latter,  there  is  no 
such  "  animus  possidendi "  as  makes  de- 
tention amount  to  possession.  In  the 
former  case  a  man  is  a  possessor,  because 
he  treats  the  thing  as  his  own :  it  is  not 
necessary  that  he  should  believe  it  to  be 
his  own. 

Whether  then  we  are  considering  pos- 
session as  such,  or  that  possession  which 
is  concurrently  acquired  with  ownership, 
or  which  completes  the  acquisition  of,  or  is 
the  exercise  of,  ownership,  the  material 
facts  of  possession  are  the  same.  When 
ownership  is  transferred  from  one  man 
to  another,  every  system  of  law  must  re- 
quire some  evidence  of  it.  But  the  evidence 
of  the  transfer  of  ownership  may  be  en- 
tirely independent  of  the  evidence  of  ac- 
quisition of  possession ;  and  also  the 
evidence  of  the  acquisition  of  possession 
may  be  inseparable  from  that  of  the  ac- 
quisition of  ownership.  There  must  then 
generally  be  some  act  which  shall  be 
evidence  of  the  acquisition  of  possession, 
whether  possession  as  such  is  obtained 
without  ownership,  or  possession  accom- 
panied by  ownership,  or  possession  as 
necessary  to  the  complete  acquisition  of 
ownership,  or  possession  as  simply  the 
exercise  of  ownership. 

It  is  remarked  by  Savigny  {Das  Reclit 
des  Besitzes,  p.  185),  "  that  in  the  whole 
theory  of  possession  nothing  seems  easier 
to  determine  than  the  character  of  cor- 
poreal apprehension  which  is  necessary 
to  the  acquisition  of  possession.  By  this 
fact  all  writers  have  understood  an  im- 
mediate touching  of  the  corporeal  thing, 
and  have  accordingly  assumed  that  there 
are  only  two  modes  of  apprehension  : 
laying  hold  of  a  moveable  thing  with 
the  hand ;  and  entering  with  the  foot  on 
a  piece  of  land.  But  as  many  cases 
occur  in  the  Roman  law  in  which  posses- 
sion is  acquired  by  a  corporeal  act,  with- 
out such  immediate  contact,  these  cases 
have  been  viewed  as  symbolical  acts, 
which,  through  the  medium  of  juristical 
fiction,  become  the  substitute  for  real  ap- 
prehension." After  showing  that  this  is 
not  the  way  in  which  the  acquisition 
of  possession  is  understood  in  the  Roman 
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law,  and  that  there  is  no  symbolical  ap- 
prehension, but  that  the  acquisition  of 
possession  may  in  all  cases  be  referred 
to  the  same  corporeal  act,  he  determines 
what  it  is,  in  the  following  manner : 

"  A  man  who  holds  a  piece  of  gold  in 
his  hand  is  doubtless  the  possessor  of  it ; 
and  from  this  and  other  similar  cases 
has  been  abstracted  the  notion  of  a  cor- 
porcal  contact  generally  as  the  essential 
thing  in  all  acquisition  of  possession. 
But  in  the  case  put,  there  is  something 
else  which  is  only  accidentally  united 
with  this  corporeal  contact,  namely,  the 
physical  possibility  to  operate  imme- 
diately on  the  thing,  and  to  exclude  all 
othei-s  from  doing  so.  That  both  these 
things  concur  in  the  case  put,  cannot  be 
denied  :  that  they  are  only  accidentally 
connected  with  corporeal  contact,  follows 
from  this,  that  the  possibility  can  be  im- 
magined  without  the  contact,  and  the  con- 
tact without  the  possibility.  As  to  the 
former  case,  he  who  can  at  any  moment 
lay  hold  of  a  thing  which  lies  before 
him,  is  doubtless  as  much  uncontrolled 
master  of  it  as  if  he  actually  had  laid  hold 
of  it.  As  to  the  latter,  he  who  is  bound 
with  cords  has  immediate  contact  with 
them,  and  yet  one  might  rather  affirm 
that  he  is  possessed  by  than  that  he  pos- 
sesses them.  This  physical  possibility 
then  is  that  which  as  a  fact  must  be  con- 
tained in  all  acquisition  of  possession : 
corporeal  contact  is  not  contained  in  that 
iiotion,  and  there  is  no  case  in  which 
a  fictitious  apprehension  need  be  as- 
sumed.'" 

This  clear  exposition  of  a  principle 
of  Koman  law  is  applicable  to  all  sys- 
tems of  jurisprudence  which  have  re- 
ceived any  careful  elaboration,  for  the 
principle  is  in  its  nature  general.  It 
may  be  that  the  expounders  of  our  law 
have  not  always  clearly  seen  this  prin- 
ciple, even  when  they  have  recognised 
it;  and  it  may  be  that  they  have  not 
always  acted  upon  it.  Still  it  will  ap- 
pear from  various  cases  that  the  physical 
possibility  of  operating  on  a  thing  is  the  es- 
sential character  of  the  acquisition  of  pos- 
session in  the  English  law.  In  the  case  of 
Ward  V.  Turner  (2  Vez.,  431)  it  was  held 
by  Lord  Hardwicke  that  delivery  of  the 
thing  was  necessary  in  a  case  of  *'  donatio 


mortis  causa,"  and  delivery  of  receipts 
for  South  Sea  Annuities  was  not  held 
sufficient  to  pass  the  ownership  of  the 
annuities.  In  his  judgment  Lord  Hard- 
wicke observed,  "  delivery  of  the  key  of 
bulky  things,  where  wines,  &c.  are,  has 
been  allowed  a  delivery  of  the  posses- 
sion, because  it  is  the  way  of  coming  at 
the  possession,  or  to  make  use  of  the 
thing ;  and  therefore  the  key  is  not  a 
symbol,  which  would  not  do."  In  one  of 
his  chapters  (§  16,  Apprehension  bewegli- 
chen  Sachen)  Savigriy  uses  the  very 
same  example  of  the  key,  showing  that 
it  is  not  a  symbol,  but  the  means  of  get- 
ting at  things  which  are  locked  up,  and 
therefore  the  delivery  of  the  key  of  such 
things,  when  they  are  sold,  is  a  delivery 
of  the  possession.  (See  the  cases  in  the 
Digest  cited  by  Savigny,  p.  209.) 

POST-OFFICE.  Correspondence  is 
the  offspring  of  advanced  civilization. 
When  the  state  of  society  in  this  country 
anterior  to  the  seventeenth  century  is 
considered,  there  can  be  little  surprise 
that  we  hear  nothing  of  a  post-office  be- 
fore that  period.  The  business  of  the 
state  only  demanded  correspondence. 
The  king  summoned  his  barons  from  all 
quarters  of  the  kingdom  by  letters  or 
writs,  and  held  frequent  communication 
with  his  sherifi's,  to  collect  his  parliament 
together,  to  muster  his  forces,  to  preserve 
his  peace,  to  fill  his  treasury.  The  ex- 
penses of  the  establishment  of  Nuncii, 
charged  with  the  conveyance  of  letters, 
formed  a  large  item  in  the  charges  of 
the  royal  household.  As  early  as  the 
reign  of  King  John,  the  payments  of 
Nuncii  for  the  carriage  of  letters  may  be 
found  enrolled  on  the  Close  and  Misa5 
Rolls,  and  these  payments  may  be  traced 
in  an  almost  unbroken  series  through  the 
records  of  subsequent  reigns.  Nuncii 
also  formed  part  of  the  establishment  of 
the  more  powerful  nobles.  The  Nuncius 
of  the  time  of  King  John  was  probably 
obliged  to  provide  his  own  horse  througli- 
out  his  journey  ;  whilst  in  the  reign  of 
Edward  II.  he  was  able,  and  found  it 
more  suitable,  to  hire  horses  at  fixed  posts 
or  stations.  In  1481,  Edward  IV.,  during 
the  Scottish  war,  is  stated  by  Gale  to  have 
established  at  certain  posts,  twenty  miles 
apart,  a  change  of  riders,  who  handed 
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letters  to  one  another,  and  by  this  means 
expedited  them  two  hundred  miles  in 
two  days.  The  Persians  had  a  similar 
means  of  communication,  which  is  de- 
scribed by  Herodotus  (viii.  98).  It  would 
aeem  that  in  England  the  posts,  at  which 
relays  of  riders  and  horses  were  kept, 
were  wholly  private  enterprises ;  but  that 
•when  their  importance  became  felt  and 
appreciated,  the  state  found  it  both  po- 
litic and  a  source  of  profit  to  subject 
them  to  its  surveillance.  A  statute  in 
1548  (2  &  3  Edw.  VI.  c.  3)  fixed  a 
penny  a  mile  as  the  rate  to  be  chargeable 
for  the  hire  of  post-horses. 

In  1581  one  Thomas  Randolph  is 
mentioned  by  Camden  as  the  chief  post- 
master of  England ;  and  there  are  rea- 
sons for  concluding  that  his  duties  were 
to  superintend  the  posts,  and  had  no  im- 
mediate connection  with  letters.  The 
earliest  recital  of  the  duties  and  pri- 
vileges of  a  postmaster  seems  to  have 
been  made  by  James  I.  The  letters 
patent  of  Charles  I.  in  1632  (Pat.,  8  Car. 
I.,  p.  i.  m,  15  d;  Foedera,  vol.  19,  p.  385) 
recite  that  James  constituted  an  office 
called  the  office  of  postmaster  of  Eng- 
land for  foreign  parts  being  out  of  his 
dominions. 

In  1635  a  proclamation  was  made  "  for 
settling  of  the  letter-office  of  England  and 
Scotland."  It  sets  forth  "  that  there  hath 
been  no  certain  or  constant  intercourse 
between  the  kingdoms  of  England  and 
Scotland ;"  and  commands  "  Thomas 
Witherings,  Esq.,  his  Majesty's  post- 
master of  England  for  foreign  parts, 
to  settle  a  running  post  or  two,  to  run 
night  and  day  between  Edinburgh  and 
Scotland  and  the  City  of  London,  to  go 
thither  and  come  back  in  six  days.** 
Directions  are  given  for  the  manage- 
ment of  the  correspondence  between 
post-towns  on  the  line  of  road  and  other 
towns  which  are  named,  and  likewise  in 
Ireland.  All  postmasters  are  com- 
manded "  to  have  ready  in  their  stables 
one  or  two  horses  :"  twopence-halfpenny 
for  a  single  horse  and  fivepence  for  two 
horses  per  mile  were  the  charges  settled 
for  this  service.  A  monopoly  was  esta- 
blished, with  exceptions  in  favour  of 
common  known  carriers  and  particular 
axessengers  sent  ou  purpose.      In   1 640  a 


proclamation  was  made  concerning  the 
sequestration  of  the  oflice  of  postmaster 
for  foreign  parts,  and  also  of  the  letter- 
office  of  England,  into  the  hands  of  Philip 
Burlamachy  of  London,  merchant;  but 
in  1642  it  was  resolved  by  a  committee 
of  the  House  of  Commons  that  such 
sequestration  was  "  a  grievance  and  ille- 
gal, and  ought  to  be  taken  off,"  and  that 
Mr.  Witherings  ought  to  be  restored. 
As  late  as  1644  it  appears  that  the  post- 
master's duties  were  not  connected  di- 
rectly with  letters.  A  parliamentary  re- 
solution entered  on  the  Journals  of  the 
Commons  states  "  that  the  Lords  and 
Commons,  finding  by  experience  that  it  is 
most  necessary,  for  keeping  of  good  in- 
telligence between  the  parliament  and 
their  forces,  that  post  stages  should  be 
erected  in  several  parts  of  the  kingdom, 
and  the  office  of  master  of  the  posts  and 
couriers  being  at  present  void,  ordain 
that  Edmund  Prideaux,  Esq.,  a  member 
of  the  House  of  Commons,  shall  be,  and 
is  hereby  constituted,  master  of  the  posts, 
messengers  and  couriers."  "  He  first  esta- 
blished a  weekly  conveyance  of  letters 
into  all  parts  of  the  nation,  thereby  saving 
to  the  public  the  charge  of  maintaining 
postmasters  to  the  amount  of  7000/.  per 
annum."  (Blackstone.)  An  attempt  of 
the  Common  Council  of  London  to  set 
up  a  separate  post-office,  in  1649,  was 
checked  by  a  resolution  of  the  House  of 
Commons,  which  declared  "  that  the  office 
of  postmaster  is,  and  ought  to  be,  in 
the  sole  power  and  disposal  of  parlia- 
ment." 

But  the  most  complete  step  in  the  estab- 
lishment of  a  Post-office  was  taken  in 
1656,  when  an  act  was  passed  "to  settle 
the  postage  of  England,  Scotland,  arid 
Ireland."  This  having  been  the  model  of 
all  subsequent  measures,  induces  us  to 
give  something  more  than  a  passing  no- 
tice of  it.  The  preamble  sets  forth  "  that 
the  erecting  of  one  General  Post-office  for 
the  speedy  conveying  and  recarrying  of 
letters  by  post  to  and  from  all  places 
within  England,  Scotland,  and  Ireland, 
and  into  several  parts  beyond  the  seas, 
hath  been  and  is  the  best  means  not  only 
to  maintain  a  certain  and  constant  inter 
course  of  trade  and  commerce  between  all 
the  said  places,  to  the  great  benefit  of  the 
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people  of  these  nations,  but  also  to  convey 
the  publique  despatches,  and  to  discover 
and  prevent  many  dangerous  and  wicked 
designs  which  have  been  and  are  daily 
contrived  against  the  peace  and  welfare 
of  this  commonwealth,  the  intelligence 
whereof  cannot  well  be  communicated 
but  by  letter  of  escript."  It  also  enacted 
that  "there  shall  be  one  Generall  Post- 
office,  and  one  officer  stiled  the  postmaster- 
general  1  of  England  and  comptroller  of 
the  Post-office."  This  officer  was  to  have 
the  horsing  of  all  "  through "  posts  and 
persons  "  riding  in  post."  Prices  for  letters, 
both  English,  Scotch,  Irish,  and  foreign, 
and  for  post-horses,  were  fixed.  All  other 
persons  were  forbidden  to  "  set  up  or  im- 
ploy  any  foot-posts,  horse-posts,  or  pac- 
quet-boats."  These  arrangements  were 
confirmed  in  the  first  year  of  the  Resto- 
ration by  an  Act  which  was  repealed  9 
Anne,  c.  11.  In  1683,  a  metropolitan 
penny-post  was  set  up,  the  history  of 
which  is  given  at  length  in  the  'Ninth 
Report  of  the  Commissioners  of  Post- 
office  Inquiry.'  From  1711  to  1838, 
upwards  of  150  acts  affecting  the  regula- 
tions of  the  Post-office  were  passed.  In 
the  first  year  of  Her  present  Majesty 
ninety-nine  of  these  were  repealed,  either 
wholly  or  partially,  and  four  Acts  were 
passed  (caps.  33,  34,  35,  36),  by  which 
the  whole  department  of  the  Post-office 
was  regulated.  Their  enactments  have 
been  abrogated,  to  a  great  extent,  by  the 
adoption  of  Mr.  Rowland  Hill's  plan  of 
uniform  postage,  which  we  shall  pre- 
sently notice.  This  measure  was  carried 
into  effect  by  an  Act  passed  in  1839,  2  and 
3  Vic,  c.  52,  which  conferred  temporary 
powers  on  the  Lords  of  the  Treasury  to 
do  so,  and  was  subsequently  confirmed  by 
an  Act  3  &  4  Vic,  c.  96,  passed  10th 
August,  1840. 

liates  of  Postage. — The  first  establish- 
ment of  a  rate  of  postage  for  carrying 
letters  occurs  in  1635,  in  the  proclamation 
already  described.  The  rates  were  fixed 
as  follows : — 

Under  80  miles  .  .  2c/.  single  letter. 

Between    80    miles 

and  140  miles     .  4  „ 

Above  140  miles    .   G  „ 

On  the  borders  and 
in  Scotland         .  8  „ 


*  Two,  thre«,  four,  or  five  letters  in  one 
packet,  or  more,  to  pay  according  to  the 
bigness  of  the  said  packet.*  The  rates  of 
postage  were  successively  altered  in  1710, 
1765,  1784,1797,  1801,  1805,  and  1812. 
In  some  instances  the  scale  of  1765  was 
lower  than  that  of  1710  :  one  penny  in- 
stead of  threepence  was  charged  for  dis- 
tances not  exceeding  fifteen  miles;  and 
twopence  instead  of  threepence  for  two 
other  dislances.  In  the  alterations  made 
in  subsequent  years  the  rates  of  postage 
were  increased  each  time.  Before  the 
uniform  penny-postage  was  adopted  the 
rates  in  use  were  as  follows : — 

Single  letters  from  any  post- 
office  in  England  to  any  place 
not  exceeding  15  measured 
miles  from  such  office 

Above  1 5  and  not  exceeding  20 
20      .  .  .30 


30 
50 

80 
120 
170 
230 
300 


50 
80 
120 
170 
230 
300 
400 


Ad. 

5 

6 

7 

8 

9 
10 
II 
12 
13 


And  further  for  every  100  or 
part  thereof       .          .         .       i 

These  rates  were  applied  to  general-post 
letters  passing  from  one  post-town  to  ano- 
ther post-town.  The  principle  of  the 
rating  was  to  charge  according  to  the 
distance  which  the  conveyance  travelled, 
until  the  year  1839,  when  the  direct  dis- 
tance only  was  charged.  A  single  letter 
was  interpreted  to  mean  a  single  piece  of 
paper,  provided  it  did  not  exceed  an  ounce 
in  weight.  A  second  piece  of  paper, 
however  small,  or  any  inclosure,  consti- 
tuted a  double  letter.  A  single  sheet 
above  an  ounce  was  charged  with  four- 
fold postage.  After  a  fourfold  charge,  the 
additional  charges  advanced  by  weight. 

In  Scotland,  letters,  when  conveyed  by 
mail-coaches  only,  were  subject  to  an 
additional  halfpenny.  Letters  passing 
between  Great  Britain  and  Ireland  were 
subject  to  the  rates  of  postage  charged  in 
Great  Britain,  besides  packet  rates,  and 
Menai,  Conway  Bridge,  or  Milford  rates. 

The  Postmaster-general  had  authority 
to  establish  penny-posts  for  letters  not 
eicceeding  in  weight  four  ounces,  in,  from, 
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or  to,  any  city,  town,  or  place  in  the 
United  Kingdom  (other  than  London  or 
Dublin),  without  any  reference  to  the  dis- 
tance to  which  the  letters  were  conveyed. 
The  London  Twopenny  Post  extended  to 
all  letters  transmitted  by  the  said  post  in 
the  limits  of  a  circle  of  three  miles'  radius, 
the  centre  being  the  General  Post-office 
in  St  Martin's  le  Grand ;  which  limits  the 
Postmaster-general  had  authority  to  alter. 
The  London  Threepenny  Post  extended 
to  all  letters  transmitted  by  the  said  post 
beyond  the  circle  of  three  miles'  radius, 
and  within  the  limits  of  a  circle  of  twelve 
miles'  radius,  the  centre  being  the  Gene- 
ral Post-office. 

The  Select  Committee  of  the  House 
of  Commons  in  1838  and  1839,  which 
investigated  Mr.  Rowland  Hill's  plan, 
reported  the  following  to  be  the  average 
rates  of  postage : — 

Average  rates.  Multiple  Letters  being  in- 
cluded and  counted  as  Single. 

d. 
Packet  and  ship  letters        .     nearly  23^ 
and  inland  general- 
post  letters     .         .         .     nearly    9f 
Ditto,  ditto,  and  London  2d. 

and  M.  post  letters  .     nearly    8j 

Ditto,  ditto,  ditto,  and  coun- 
try Id.  post  letters  .     little  more 
than  7^ 
Inland  general-post    letters 

only  ....  nearly  8| 
Ditto  and  London  2d.  and 

^d.  post  letters         .         .     nearly    7^ 
Ditto,  ditto,  and  country  \d. 
post  letters     .         .         .     nearly    6| 
Average  rates,  Multiple  Letters  being 
excluded. 
Single    inland    general-post 

letters  ....  nearly  7| 
Ditto  and  London   2c?.  and 

Zd.  post  letters         .         .     little  more 
than  6f 
Ditto,  ditto,  and  country  Id. 

post  letters  .  .  .  nearly  6 J 
Franking. — As  early  as  a  post-office 
was  established,  certain  exemptions  from 
the  rates  of  postage  were  made.  Parlia- 
mentary franking  existed  in  16G6.  In 
the  paper  bill  which  granted  tlie  post- 
office  revenue  to  Charles  II.  a  clause  pro- 
vided that  all  the  members  of  the  House 
of  Commons  should  have  their  letters 


free,  which  clause  was  left  out  by  the 
lords,  because  no  similar  provision  was 
made  for  the  passing  of  their  letters,  but 
a  compromise  was  made  on  the  assurance 
that  their  letters  should  pass  free. 

In  1735  the  House  of  Commons  prose- 
cuted some  investigations  into  the  subject, 
which  appear  on  the  Journals.  Again,  in 
1764  (4  Geo.  III.),  a  committee  was  ap- 
pointed "  to  inquire  into  the  several  frauds 
and  abuses  in  relation  to  the  sending  or 
receiving  of  letters  and  parcels  free  from 
the  duty  of  postage."  Resolutions  restrict- 
ing and  regulating  the  privilege  were 
passed.  From  time  to  time  the  privilege 
was  extended,  until  it  was  finally  abo- 
lished, with  very  few  exceptions,  on  the 
10th  of  January,  1843. 

Seven  millions  of  franks,  out  of  sixty- 
three  millions  of  general-post  letters,  in- 
cluding franks,  were  estimated  in  1838  to 
pass  through  the  Post-office  annually. 

The  privileged  letters,  reduced  to  the 
standard  of  single  letters,  amounted  to 
above  30  per  cent,  of  the  whole  number  of 
letters  transmitted  by  the  general  post. 

The  average  weight  of  a  single  charge- 
able letter  was  about  3-lOthsof  an  ounce; 
the  average  weight  of  a  parliamentary 
frank  about  48-l(!0ths  of  an  ounce  ;  that 
of  an  official  frank  1-9376  oz.,  or  nearly 
two  ounces  ;  and  that  of  a  copy  of  a  pub- 
lic statute  3-1129  oz.  Had  they  been 
liable  to  the  then  existing  rates,  they 
would  have  contributed  1,002,222/.  to  the 
revenue. 

Newspapers  with  a  few  exceptions  pass 
free  of  postage.  Newspapers  printed  in 
foi'eign  countries  are  charged  a  small 
rate  of  postage,  which  depends  upon  the 
granting  of  equivalent  terms  to  English 
newspapers  sent  by  post  to  such  foreign 
countries.  All  franking  is  now  altogether 
abolished. 

Bevenue. — The  statistics  of  the  Post- 
office  revenue  are  far  from  complete.  In 
the  early  period  of  the  Post-office  estab- 
lishment, and  before  1716,  only  a  few 
scattered  accounts  can  be  collected.  In 
1653  the  annual  revenue  was  farmed  for 
lO.OOOZ.,  and  in  1659  for  14,000Z.  (Jour- 
nals of  the  Commons).  In  1663  it  was 
farmed  for  21,500^.  annually,  and  the 
amount  settled  on  the  Duke  of  York.  In 
1674  the  farming  of  the  revenue  yielde'l 
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43,000Z.  In  1685  it  produced  65,000/, 
Parliament  resumed  the  grant  after  1688, 
though  the  king  continued  to  receive  the 
revenue.  In  1711  the  gross  revenue  was 
reckoned  at  111,426/.  From  1716  to 
1733  the  average  yearly  net  revenue  was 
97,540/.,  founded  upon  "  a  certain  account 
and  not  an  estimate."  (Commons*  Jour- 
nals, April  16,  1735).  In  the  Postage 
Reports  of  1838  (vol.  ii.,  App.,  p.  176; 
vol  i.,  p.  511)  are  accounts  showing  the 
gross  receipt,  charge  of  management,  net 
receipt,  and  rate  per  cent,  of  collection  in 
Great  Britain  from  1758  to  1837,  and  in 
Scotland  and  Ireland  from  1800  to  1837. 
The  accounts  for  a  few  years  will  serve 
to  show  its  progress. 


Great  Britain. 

■ara  ended      Gross 

Charges  of 

Rate  per 

)  April. 

Receipt. 

Management. 

cent,  of 
Collection 

£ 

£ 

£ 

17.58 

222,075 

148,345 

66 

1769 

305,058 

140,298 

45 

1779 

402,918 

263,670 

65 

1786 

.506,500 

220,525 

43 

1799 

1,012,731 

324,787 

32 

1816 

2,193,741 

594,045 

27 

1837 

2,206,736 

609,220 

27 

The  net  receipt,  deducting  returns,  was 
as  under : — 

£  £ 

1758       73,730  1799         6,57,388 

1769     164,760  1816      1,526,527 

1779     139,248  1837      1,511,026 
1786     285,975 

Scotland. 

1800  1837 

£  £ 

Gross  receipts        .     100,651         220,758 
Chart4cs  of  collec- 

tiou  .  .       16,896  59,945 

Net  income  .       83,755         160,813 

Rate   per  cent,  of 

clloction  .  16|  27 

Ireland. 

Gross  receipts        .  84,040  255,070 

Chai'ges  of  collec- 
ts n'l           .          .  59,216  95,548 

Returns  deducted  24,824  134,809 

Rate  per  cent,  of 

ccilection           .  70  37 

VOL.  II. 


United    Kingdom. 


1837  1838 
£  £ 
Gross  receipts       .   2,462,269  2,467,216 
Charges  of  collec- 
tion          .          .       669,940  669,756 
Returns        .          .       122,531  120,938 
Net  receipts           .    1,669,798  1,676,522 
Rate   per  cent,   of 

collection           .               27  27 

The  Select  Committee  on  Postage,  in 
1838,  instituted  a  comparison  of  the  Post- 
office  revenue,  from  which  it  appeared 
that  from  1815  to  1820  inclusive,  on  an 
average  gross  revenue,  excluding  repay- 
ments, of  2,190,597/.  there  had  been  an 
increase  of  60,827/.,  averaging  only  3578/. 
yearly,  or  little  more  than  1^  per  thou- 
sand, though  the  advance  had  been  rapid 
in  population,  and  still  more  so  in  wealth, 
industry,  and  trade. 

Establishment,  Cost  of  Management, 
Sfc. — The  head  of  the  Post-office  is  styled 
the  Postmaster-General,  under  whose 
authority  are  placed  all  the  post-offices 
in  the  United  Kingdom  and  the  colonies. 
The  office  was  jointly  held  by  two  persons 
until  the  last  few  years.  It  is  considered 
a  political  one,  and  the  holder  relinquishes 
it  with  a  change  of  ministry ;  but  the 
postmaster-general  has  not  generally  a 
seat  in  the  cabinet.  The  Commissioners 
of  Post-office  Inquiry  (4th  Report)  recom- 
mended that  the  office  should  be  exercised 
by  three  permanent  commissioners ;  and  a 
Bill  passed  the  Commons  to  give  effect  to 
the  recommendation,  but  was  thrown  out 
by  the  Lords. 

In  1835  the  number  of  persons  em- 
ployed at  the  General  Post-office,  London, 
was  1337;  the  number  of  General-post 
letter-carriers  was  281,  and  of  Twopenny- 
post  letter-carriers  464.  The  expenses  ol 
the  office  in  salaries  amounted  to  96,234/. 
A  parliamentary  paper  was  printed  in 
1845,  which  shewed  the  number  of  persons 
employed  in  the  General  Post-office  at 
that  time.  This  return  is  now  out  of 
print,  but  it  shewed  that  a  large  addition 
had  been  made  to  the  staff  of  the  depart- 
ment since  1835. 

In  1831  and  1832  the  chief  offices  of 
London,  Dublin,  and  Edinburgh  were 
2o 
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re-modelled  by  the  Duke  of  Richmond, 
then  postmaster-general.  The  separate 
office  of  postmaster-general  for  Ireland 
was  abolished ;  and  a  secretary  at  Dublin 
and  at  Edinburgh  is  chief  executive  offi- 
cer for  the  respective  countries. 

Constant  additions  are  being  made  to 
the  number  of  post-offices  throughout  the 
Idngdona.  In  1840,  considering  posts 
formerly  called  penny-posts,  'fifthclause 
posts,'  and  sub-offices  as  post-offices,  the 
following  may  be  taken  to  be  about  the 
numbers : — 

Post-  Sub-    Penny- 
Offices.  Offices,    posts.  Total. 
England      .     650  190     1090  1930 
Scotland        .     220  105       230  555 
Ireland         .     330  105       200  635 

Every  post-office  in  the  United  King- 
dom has  direct  communication  respec- 
tively with  the  chief  offices  in  London, 
Dublin,  and  Edinburgh. 

The  Commons'  Committee,  in  1838, 
prepared  an  analysis  of  the  cost  of  man- 
agement of  the  Post-office  for  the  United 
Kingdom.  These  accounts  show  that 
about  four-fifths  of  the  charges  consisted 
of  the  cost  of  distributing  letters  in  the 
United  Kingdom.  Transit  cost  two-fifths, 
(287,306/.),  and  the  establishment  two- 
fifths  (288,078/.).  The  maintenance  of 
the  post  between  this  country  and  the 
colonies  and  foreign  countries,  the  in- 
land post  in  certain  colonies,  and  other 
charges,  make  up  the  remaining  fifth. 
But  these  accounts  were  not  altogether 
complete,  because  the  expense  of  those 
packets  controlled  by  the  Admiralty  was 
included  in  the  Navy  Estimates,  and  could 
not  be  separated.  And  as  the  penny  stamp 
on  newspapers  was  retained  as  a  postage, 
about  185,000/.  should  be  carried  to  the 
account  of  the  Post-office  receipts.  These 
accounts  are,  of  course,  subject  to  change 
yearly.  The  transmission  of  the  mails 
by  railroads  has  added  much,  since  the 
above  analysis  was  made,  to  the  mileage 
charges. 

No  accounts  of  the  number  of  docu- 
ments passing  through  the  Post-office 
were  kept  until  very  lately.  Founded 
upon  a  very  careful  examination  of  the 
.best  data,  the  numbers  ■were  estimated  in 
1838  to  be  as  follows:— 


Yearly    Average  Yearly 
Description  of        Number  of  rate  per  Ileve- 
Letters.  Letters.      Letter,     niie, 

d.  £. 

Packet  and  ship  letters     3,523,572    23'15      369,340 
General-post     inland 

letters  above  4^.      .   46,378,800      9-22   1,7^2,191 
Ditto,   not  exceeding 

4d 5,153,200      3-5  75,151 

London  local-post  let- 
ters     ....   11,837,852      2-32      114,753 
Country     penny  post 

letters         .       .       .     8,030,412      1  33,483 


Total      .       .  74,923,836  7-GO  2,374,923 
Parliamentary  franks      4,813,448  .   .         .   . 
Official  franks,  for  pub- 
lic purposes      .      .     2,109,010  .    . 
Public  statutes     .      .          77,542  .    .         .   . 
Newspapers .       .      .  44,5CO,ono  .   . 


Total  of  documents 

transmitted     by 

post      .       .       .   126,423,836 
Unappropriated     .      .       .       . 


,374,923 
4,641 


Total  revenue  from 

letters,  1837 2,379,564 

(See  Notes  to  '  Postage  Report,'  pages  4  and  6.) 

The  chargeable  letters  in  the  mails 
leaving  London  were  found  to  weigh 
only  7  per  cent,  of  the  whole  weight  of 
those  mails.  The  total  weight  of  the 
chargeable  letters  and  franks  carried  by 
the  thirty-two  mails  leaving  London  was 
only  29 1 2  lbs.  Deducting  one-half  as  the 
weight  of  the  franks  and  franked  docu- 
ments, the  weight  of  all  the  chargeable 
letters  was  only  1456  lbs.,  being  224  lbs. 
less  than  the  weight  which  a  single  mail 
is  able  to  carry.  The  average  weight  of 
the  thirty-two  mails  was  found  to  be  as 
follows : — 

A  ronuT  •!„  Pounds         Per 

Average  of  32  Mails.  ^^^^    ^^^^^„^^ 

Bags  weighed     ...       68  14 
Letters,  including  franked 

letters  and  documents       91  P" 

Newspapers         .      .     .     304  6fi 


4G3 


100 


The  management  of  the  conveyance  '/. 
the  mails  by  sea  and  land  is  subject,  of 
course,  to  those  constant  changes  which 
arise  out  of  the  improvements  d.ii.'f 
taking  place  in  the  various  modes  cf 
transit.  Certain  packets  are  exclusively 
controlled  by  the  Admiralty,  to  whosn 
charge  they  were  removed  in  1837; 
others  still  remain  with  the  Post-office. 
Contracts  for  the  conveyance  of  the  mail- 
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bags  to  the  Continent  are  made  between 
the  Post-office  and  the  proprietors  of  cer- 
tain steam- vessels.  The  Post-office,  more- 
over, has  the  power  of  sending  a  bag  of 
letters  in  any  private  ship. 

The  inland  correspondence  is  carried  on 
by  railroads,  by  four-horse  and  two-horse 
coaches ;  by  cars  in  Ireland,  by  single- 
horse  carts,  on  horseback,  and  foot. 

The  number  of  miles  travelled  over 
in  England  and  Scotland  by  the  mail- 
coaches  in  1834  was  5,911,006,  and  in 
1839,  7,377,857.  The  average  speed  in 
England  was  8g  miles  per  hour ;  greatest 
speed  10|  miles ;  slowest  6  miles.  The 
average  mileage  for  four-horse  mails  in 
England  was  lid.  ;  and  in  Ireland  2ld. 
per  English  mile.  The  system  of  mail- 
soaches  owed  its  origin  to  Mr.  Palmer, 
who,  in  1784,  laid  a  plan  before  Mr. 
Pitt,  which  was  adopted  by  the  govern- 
ment, after  much  opposition  from  the 
functionaries  of  the  Post-office.  Mr. 
Palmer  found  the  post,  instead  of  being 
the  quickest,  nearly  the  slowest  convey- 
ance in  the  country ;  very  considerably 
slower  than  the  common  stage-coaches. 
The  average  rate  of  speed  did  not  exceed 
three  miles  and  a  half  per  hour.  Whilst 
coaches  left  London  in  the  afternoon  and 
reached  Bath  on  the  following  morning, 
the  post  did  not  arrive  till  the  second 
afternoon.  Slowness  was  not  the  only 
defect ;  it  was  also  irregular,  and  very 
insecure.  The  robbery  of  the  mail  was 
very  common.  Mr.  Palmer  succeeded 
in  perfecting  the  mail-coach  system,  and 
in  greatly  increasing  the  punctuality, 
the  speed,  and  security  of  the  post  and 
the  revenue  of  the  post-office. 

Mr.  liowland  Hill's  Flan.— In  1838 
Mr.  Rowland  Hill  privately  submitted  to 
the  government  a  plan  for  the  improve- 
ment of  the  post-office,  and  subsequently 
published  his  views  on  the  subject  in 
a  pamphlet  under  the  title  of  '  Post- 
office  Reform — its  Importance  and  Practi- 
cability.' The  main  featuresof  Mr.  Hill's 
plan  were — 1,  a  great  diminution  in  the 
rates  of  postage ;  2,  increased  speed  in 
the  delivery  of  letters ;  and,  3,  more  fre- 
quent opportunities  for  their  dispatch. 
He  proposed  that  the  rate  of  postage 
should  be  uniform,to  be  charged  according 
to  weight,  and  that  the  payment  should 


be  made  in  advance.  The  means  of 
doing  so  by  stamps  was  not  suggested 
in  the  first  edition  of  the  pamphlet,  and 
Mr.  Hill  states  that  this  idea  did  not 
originate  with  him.  It  originated  inci- 
dentally (as  stated  by  Mr.  Hill)  in  a  sug- 
gestion of  Mr.  Charles  Knight  to  the 
Chancellor  of  the  Exchequer  to  have  a 
stamped  penny  cover  for  the  postage  of 
newspapers,  when  it  was  contemplated  to 
abolish  the  newspaper  stamps.  A  uniform 
rate  of  a  penny  was  to  be  charged  for  every 
letter  not  exceeding  half  an  ounce  in 
weight,  with  an  additional  penny  for  every 
additional  ounce.  Mr.  Hill  discovered 
the  justice  and  propriety  of  a  uniform 
rate  in  the  fact  that  the  cost  attendant  on 
the  transmission  of  letters  was  not  mea- 
sured by  the  distance  they  were  carried. 
He  showed  on  indisputable  data  that  the 
actual  cost  of  conveying  letters  from  Lou- 
don to  Edinburgh,  when  divided  among 
the  letters  actually  carried,  did  not  ex- 
ceed one  penny  for  thirty-six  letters. 

The  publication  of  this  plan  immediately 
excited  a  strong  public  sympathy  in  its 
favour,and  especially  with  the  commercial 
classes  of  the  City  of  London.  Mr.  Wal- 
lace moved  for  a  select  committee  to  in- 
quire into  its  merits  on  the  9th  May,  1837  • 
but  the  motion  fell  to  the  ground.  In 
December,  1837,  the  government  assented 
to  the  appointment  of  a  select  committee  to 
inquire  into  and  report  upon  the  plan. 
After  sitting  upwards  of  sixty-three  days, 
and  examining  Mr.  Rowland  Hill  and 
eighty-three  witnesses,  besides  the  officers 
of  the  departments  of  the  Post-office  and 
the  Excise  and  Stamp  offices,  the  commit- 
tee presented  a  most  elaborate  Report  iu 
favour  of  the  whole  plan,  confirming  by 
authentic  and  official  data  the  conclu- 
sions which  Mr.  Hill  had  formed  from 
very  scanty  and  imperfect  materials.  In 
the  session  of  1839  the  chancellor  of  the 
exchequer  brought  forward  a  Bill  to  en- 
able the  Treasury  to  carry  the  plan  into 
eft'ect,  which  was  carried  by  a  majority 
of  one  hundred  in  the  House  of  Commons, 
and  passed  into  law  on  the  17th  of 
August,  1839.  In  the  following  month 
an  arrangement  was  made  which  secured 
Mr.  Rowland  Hill's  superintendence  of  the 
working  out  his  own  measure  ;  but  he 
was  superseded  by  the  administration 
2o  2 
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which  came  into  ofl&ce  in  September, 
1841,  On  the  5th  December,  1839,  as  a 
preparatory  measure,  to  accustom  the 
department  to  the  mode  of  charging  by 
weight,  the  inland  rates  were  reduced  to 
a  uniform  charge  of  4c?.  per  half-ounce. 
The  scale  of  weight  for  letters  advanced 
at  a  single  rate  for  each  half-ounce  up 
to  sixteen  ounces.  Other  reductions 
were  made  in  packet  rates ;  and  the 
London  district  post  was  reduced  from 
2d.  and  3d.  to  \d.  This  measure  con- 
tinued in  force  until  the  10th  January, 
1840,  when  a  uniform  inland  rate  of 
postage  of  Id.  per  half-ounce,  payable  in 
advance,  or  2d.  payable  on  delivery, 
came  into  operation.  On  this  day  par- 
liamentary franking  entirely  ceased. 
On  the  6th  May  stamps  were  introduced. 
The  warrants  of  the  Lords  of  the  Treasury 
which  authorised  these  changes  were  pub- 
lished in  the  London  Gazette  of  the  22nd 
November,  28th  December,  1839;  25th 
April,  1840.  Returns  have  been  made 
which  show  the  increase  of  letters  under 
the  uniform-postage  system.  The  num- 
ber of  letters  which  were  actually  counted 
for  the  week  ending  24th  November, 
1839,  before  any  changes  took  place,  was 
1,585,973  letters,  including  franks;  for 
the  week  ending  22nd  December,  1839, 
during  the  fourpenny  rate,  it  was 
2,008,687  ;  and  for  the  week  enairg  23rd 
February,  1840,  3,199,637.  Thus  the 
number  of  chargeable  letters  of  all  kinds 
increased  29  per  cent,  imder  the  4d.  rate, 
and  121  per  cent,  (or,  deducting  the 
government  letters,  117  per  cent.)  under 
the  Id.  rate.  The  number  of  charge- 
able letters  dispatched  by  the  General 
Post  increased  40  per  cent,  under  the 
4d.  rate,  and  169  per  cent,  (or,  deducting 
the  government  letters,  165  per  cent.) 
under  the  penny  rate. 

The  gross  receipts  of  the  Post-office  for 
the  United  Kingdom  in  the  year  pre- 
ceding the  adoption  of  the  uniform  rates 
of  postage,  and  in  subsequent  years,  are 
shown  in  the  following  table : — 

1838  £2,346,278   1842   £1,573,145 

1839  2,390,763   1843    1,535,215 

1840  1,342,604   1844    1,705,067 

1841  1,495,540 

The  net  receipts  for  each  of  the  fol- 


lowing years  ending  10th  October  m 
each  were  as  under : 

£.  £. 

1838  1,536,000  1842     591,000 

1839  1,533,000  1843     590,000 

1840  694,000  1844     672,000 

1841  426,000  1845     688,000 
The  cost  of  management  for  the  year 

ending  5th  Jan.,  1839,  was  686,768/.: 
and  for  the  year  ending  5th  Jan.,  1845, 
885,314Z.  Day-mails  have  been  esta- 
blished to  every  town  of  importance,  and 
in  some  cases  the  communication  by 
post  between  one  town  and  another 
takes  place  several  times  a  day.  The 
mileage  paid  to  railway  companies  has 
greatly  increased,  but  the  object  for 
which  the  post-office  is  established  has 
been  more  completely  attained.  Cor- 
respondence has  increased  with  the  ra- 
pidity and  frequency  of  conveyance. 

In  1839  the  gross  receipts  of  the  Lon- 
don district  post  were  137,041/.,  and 
in  1844  225,627/. ;  but  the  rates  of  post- 
age (2c?.  and  3g?.)  in  1839  were  uniform 
as  it  respects  weight,  and  were  lower 
for  letters  of  a  certain  weight  than 
under  the  existing  system  of  charg- 
ing in  proportion  to  the  weight. 

The  number  of  letters  delivered  in 
the  United  Kingdom  for  one  week  in 
1839,  before  the  establishment  of  the 
uniform  rates  of  postage,  and  one  week 
in  the  corresponding  week  of  the  year 
1841,  was  as  follows  : — 

Week  ending  Week  ending 

24  Nov.  1839.     21  Nov,  1841. 

Country  offices  .  764,938  2,029,370 
London,  inland,  « 

foreign,  &  ship  .  229,292  564,481 
London  District  .  258,747  435,602 
Total     England 

and  Wales  .  1,252,977  3,029,453 
Ireland  .  .  179,931  403,421 
Scotland      .  .      153,065        413,248 

Total  United 

Kingdom  .   1,585,973     3,846,122 

The  total  number  of  letters  delivered 
in  the  United  Kingdom  in  the  week  end- 
ing Nov.  20th  in  each  of  the  following 
years  was  as  under : — 

In  1841  .  .  .  3,846,122 
In  1842  .  .  .  4s202,,54G 
In  1843     .        .        .     4,349,213 

The  principle  of   cheap  postage  has 
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bt'en  applied  to  the  transmission  of 
mooey  through  the  post-ofl5ce  by  means 
of  money-orders.  A  few  years  ago  the 
cost  of  sending  10s.  to  a  person  160 
miles  from  London  would  have  been 
2s.  2(1.,  whereas  the  expense  would  now 
be  only  Ad.  including  the  postage.  In 
November,  1840,  the  commission  on 
money-orders  was  reduced  from  Is.  Qd.  to 
tjd.  for  sums  above  21.  and  not  exceeding 
5/. ;  and  from  66?,  to  3d  for  sums  not 
exceeding  2/.  The  number  of  offices  em- 
powered to  grant  money-orders  has 
been  increased  and  other  facilities  have 
been  granted.  The  consequences  of  these 
successive  changes  have  been  as  follows : 
Number  and  amount  of  money-orders 
issued  in  England  and  Wales  in  the 
quarters  ending — 

No.  Amount. 

5  April,  1839  ..  28,838  £49,496 
5  Jan.,  1840  ..  40,763  67,411 
5  Jan.,  1841  ..  189,984  334,652 
5  Jan.,  1842  ..  390,290  820,576 
POWER  OF  ATTORNEY.  [Let- 
rvjx  OF  Attorney.] 

PR.^MUNIRE.  [Law,  Criminal, 
p.  188;  Benefice,  p.  339.] 

PREBEND  {prehenda,  from  prcebeo,  a 
Low  Latin  word  signifying  provision  or 
provender),  the  portion  which  the  mem- 
ber of  a  cathedral  or  collegiate  church, 
called  a  Prebendary,  received  in  right 
of  his  place  for  his  maintenance.  It 
was  named  from  the  place  whence  the 
profit  proceeded,  which  was  either  from 
some  temporal  lands  or  church  pre- 
ferment attached  to  that  church,  or  some 
other  church  whose  revenues  were  ap- 
propriated towards  the  maintenance  of 
tlie  member  of  the  cathedx-al  or  collegiate 
church,     [Canon.]  -, 

PREBENDARY  {prehendanus).  [Pke- 
bend;    Benefice.] 

PRECEDENCE,  "  a  going  before." 
which  explanation  explains  the  nature  of 
the  thing.  On  all  great  and  public  oc- 
casions when  persons  come  together,  it  is 
convenient  to  have  some  rule  which  shall 
determine  who  shall  walk  first  or  sit  in 
tlie  chief  place,  and  so  forth.  A  positive 
rule  prevents  disputes  and  contributes  to 
order.  In  England  the  members  of  the 
College  of  Arms,  who  are  the  council  of 
the  earl-marshal  of  England,  are  usually 


referred  to  in  questions  of  precedence ; 
and  they  have  arrangement  of  public  pro- 
cessions, as  at  royal  marriages,  funerals, 
coronations,  and  the  like,  when  questions 
of  precedence  come  to  be  considered. 

There  are  tables  of  precedence  in  many 
books,  and  especially  in  those  called 
peerages, 

PRECEPTORY.    [Commander's.] 

PRELATE  (etymologically  from  pra 
and  latus),  a  person  preferred  or  ad- 
vanced before  another,  but  it  is  con- 
fined to  a  particular  species  of  preferment 
or  advancement,  namely,  that  amongst 
the  clergy ;  and  it  is  applied  to  those  only 
amongst  them  who  have  attained  the 
very  highest  dignity,  that  of  bishop  or 
archbishop,  to  which  we  may  add  patri- 
arch, in  such  churches  as  have  an  officer 
so  denominated.  The  word  prelate  has, 
however  in  ancient  times  been  applied  to 
simple  priests,  members  of  the  clerical 
body  in  general. 

PREMIUM  IN  LIFE  INSURANCE. 
[Life  Insurance.] 

PREROGATIVE,  a  term  derived 
from  the  Latin  Prajrogativa,  though  the 
modern  sense  of  the  word  bears  little  re- 
semblance to  its  original  meaning.  As 
a  political  term  it  now  signifies  all  the 
powers  that  belong  to  the  crown  of  Great 
Britain  and  Ireland,  and  are  exercised  by 
the  king  or  queen  regnant,  either  per- 
sonally or  by  delegation  to  others.  [Kino, 
Parliament,] 

PREROGATIVE  COURT.  [Ec- 
clesiastical Courts.] 

PRESCRIPTION.  "  No  custome  is 
to  bee  allowed,  but  such  custome  as 
hath  been  used  by  title  of  prescription, 
that  is  to  say,  from  time  out  of  mind. 
But  divers  opinions  have  been  of  time 
out  of  mind,  &c.,  and  of  title  of  prescrip- 
tion, which  is  all  one  in  the  law."  (Litt.,  § 
1 70.)  According  to  this  passage,  "  time 
out  of  mind,"  and  "  prescription,"  which 
are  the  same  thing  in  law,  are  essential 
to  custom  :  another  essential  to  custom  is 
usage.  But  there  is  a  claim  or  title 
which  is  specially  called  prescription, 
and  which  is  like  custom  so  far  as  it  has 
the  inseparable  incidents  of  time  and 
usage ;  but  it  differs  from  custom  in  the 
manner  in  which  it  is  pleaded,  which 
difference  shows  the  difference  of  tlie 
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right.  This  claim  is  called  prescription, 
because  the  plaintiff  or  defendant  who 
makes  it  "  prescribeth  that,"  &c. ;  stating, 
after  the  -word  "  prescribeth,"  the  nature 
of  his  claim. 

The  following  is  an  example  of  a  pre- 
scription (Co.  Litt,,  114,  a):— "I.  S., 
seised  of  the  manor  of  D.  in  fee,  pre- 
scribeth thus  :  that  I.  S.,  his  ancestors, 
and  all  whose  estate  he  hath  in  the  sayd 
manor,  had  and  used  to  have  common  of 
pasture  time  out  of  mind  in  such  a  place, 
&c.,  being  the  land  of  some  other,  &c.,  as 
pertaining  to  the  same  manor."  The 
claim  of  a  copyholder  of  a  manor  for 
common  of  pasture  in  the  manor,  alleges 
a  custom  time  out  of  mind  within  the 
same  manor,  by  which  all  the  copy- 
holders of  the  manor  have  had  and  used 
common  of  pasture  in  it.  The  claim  by 
prescription  then  is  properly  a  claim  of  a 
determinate  person  :  the  claim  by  cus- 
tom, as  opposed  to  prescription,  is  local, 
and  applies  to  a  certain  place,  and  to 
many  persons,  and  perhaps,  it  may  be 
added,  to  an  indeterminate  number,  as 
the  inhabitants  of  a  parish.  The  follow- 
ing definition  of  prescription  appears  to 
be  both  sufficiently  compi'ehensive  and 
exact : — "  Prescription  is  when  a  man 
claimeth  anything  for  that  he,  his  ances- 
tors, or  predecessors,  or  they  whose 
estate  he  hath,  have  had  or  used  any 
thing  all  the  time  whereof  no  memory  is 
to  the  contrary."  {T.  de  la  Ley.)  From 
this  definition  it  follows  that  prescription 
may  be  a  claim  of  a  person  as  the  heir 
of  his  ancestors,  or  by  a  corporation  as 
representing  their  predecessors,  or  by  a 
person  who  holds  an  office  or  place  in 
which  there  is  perpetual  succession  ;  or 
by  a  man  in  right  of  an  estate  which  he 
holds.  It  is  said  that  certain  persons, 
attorneys  for  instance,  may  prescribe 
that  they  and  all  attorneys  of  the  same 
court  have  certain  privileges;  it  seems 
indifferent  whether  this  is  called  pre- 
scription or  custom,  but  it  is  more  con- 
sistent Avith  the  old  definitions  to  call  it 
prescription,  since  it  is  not  a  local  usage, 
and  it  is  by  or  on  behalf  of  a  deter- 
minate number  of  persons,  that  is,  all  the 
attorneys  of  a  particular  court.  It  is 
also  said  that  parishioners  may  prescribe 
in  a  matter  of  easement,  as  a  way  to  a 


church-yard,  but  not  for  a  profit  out  of 
land :  such  a  prescription,  however,  is  not 
contained  within  the  above  definition, 
and  is  in  all  respects  more  properly  a 
custom. 

It  is  essential  to  prescription  (subject 
to  the  limitations  hereinafter  mentioned) 
that  the  usage  of  the  thing  claimed 
should  have  been  time  out  of  mind,  con- 
tinuous, and  peaceable.  "  Time  out  of 
mind"  means,  that  there  must  be  no 
evidence  of  non-usage  or  of  interruption 
inconsistent  with  the  claim  and  of  a  date 
subsequent  to  the  first  year  of  IJichard 
I.,  which  is  the  time  of  the  commence- 
ment of  legal  memory.  If  it  can  be 
shown,  either  by  evidence  of  persons 
living,  by  record,  or  writing,  or  by  any 
other  admissible  evidence,  that  the 
alleged  usage  began  since  the  first  year 
of  Richard  I.,  the  prescription  cannot  be 
maintained.  Repeated  usage  also  must 
be  proved  in  order  to  support  the  pre- 
scription, but  an  uninterrupted  enjoy- 
ment for  twenty  years  has  been  consi- 
dered sufficient  proof,  where  there  is  no 
evidence  to  show  the  commencement  of 
the  enjoyment.  [Presumption.]  The 
various  rules  as  to  prescription  what 
may  be  prescribed  for,  in  what  form  the 
claim  must  be  made,  and  how  a  prescrip- 
tion may  be  lost  or  destroyed,  belong  to 
treatises  on  law.  It  is  said  that  pre* 
scription  is  founded  on  the  assumption  of 
an  original  grant  which  is  now  lost. 

Recent  Acts  have  made  some  altera- 
tions as  to  prescription,  and  limited  the 
time  within  which  actions  can  be 
brought  or  suits  instituted  relating  to 
real  property.  The  3  &  4  Wm.  IV.,  c. 
27,  applies  to  every  thing  of  a  corporeal 
nature,  which  is  land  in  the  sense  in 
which  land  is  interpreted  in  that  Act  ; 
but  it  only  applies  to  those  kinds  of  pro- 
perty of  an  incorporeal  nature,  which 
are  advowsons,  annuities,  and  rents.  The 
2  &  3  Wm.  IV.,  c.  100,  applies  only  to 
cases  of  modus  and  exemption  from 
tithes.  The  2  &  3  Wm.  IV.,  c.  71,  which 
is  entitled  "  An  Act  for  Shortening  the 
Time  of  Prescription  in  certain  cases," 
applies  (§1)  to  "'claims  which  may  be 
lawfully  made  at  the  common  law  by 
custom,  prescription,  or  grant  to  any 
right  of  common  or  ether  profit  or  benefit 
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to  be  taken  from  or  upon  any  land,  &c., 
except  such  matters  and  things  as  are 
therein  specially  provided  for,  and  except 
tithes,  rents,  and  services ;"  (§  2)  "  to 
any  way  or  other  easement,  or  to  any 
watercourse,  or  the  use  of  any  water," 
&c. ;  and  (v}  3)  to  the  use  of  light.  No 
claim  to  the  things  comprised  within  this 
statute  "  shall,  when  such  right,  profit, 
or  benefit  (as  is  mentioned  in  §  1 )  shall 
have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto,  with- 
out interruption  for  the  full  period  of 
thirty  years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  period  of  thirty 
years ;  but  nevertheless  such  claim  may 
be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated; 
and  where  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as 
aforesaid,  for  the  full  period  of  sixty 
years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  en- 
joyed by  some  consent  or  agreement 
expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing."  As  to  the 
rights  enumerated  in  the  second  section, 
the  terms  of  twenty  and  forty  years  are 
respectively  fixed  in  the  place  of  the 
terras  of  thirty  and  sixty  years  men- 
tioned in  the  first  section.  Under  the 
third  section,  which  applies  to  lights,  an 
absolute  right  to  light  may  be  acquired 
by  twenty  years'  uninterrupted  enjoy- 
ment, unless  the  use  has  been  enjoyed  by 
some  consent  or  agreement  made  or 
given  by  deed  or  in  writing.  The 
eighth  section  provides  "  that  when  any 
laud  or  water  upon,  over,  or  from  which 
any  such  way  or  other  convenient  water- 
course or  use  of  water  shall  have  been 
enjoyed  or  derived,  hath  been  or  shall  be 
held  under  any  term  of  life,  or  any  term 
of  years  exceeding  three  years  from  the 
granting  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as 
therein  last  mentioned,  during  the  con- 
tinuance of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall 
within  three  years  next  after  the  ''nd  or 
sooner  determination  of  such  term  be  re- 


sisted by  any  person  entitled  to  any  re- 
version expectant  on  the  determination 
thereof."  Formerly  it  was  necessary 
for  all  persons,  who  claimed  in  respect 
of  an  estate  and  had  not  the  fee,  to 
claim  in  the  name  of  the  person  who 
had  the  fee,  but  under  the  last-mentioned 
Act  "  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  oc- 
cupiers of  the  tenement  in  respect  whereof 
the  same  is  claimed,  for  such  of  the 
periods  mentioned  in  the  Act  as  may  be 
applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done." 

This  statute  applies  also  to  "  any  land 
or  water  of  the  king,  his  heirs,  or  succes- 
sors, or  any  land  being  parcel  of  the 
dv3chy  of  Lancaster  or  of  the  duchy  of 
Cornwall." 

By  the  common  law  a  man  might  pre- 
scribe for  a  right  which  had  at  any  time 
been  enjoyed  by  his  ancestors  or  predeces 
sors;  but  the  statute  of  32  Hen,  VIII.  e 
2,  enacted  that  no  person  should  '•  mak* 
any  prescription  by  the  seisin  or  possession 
of  his  ancestor,  unless  such  seisin  or  pos- 
session hatli  been  within  threescore  years 
next  before  such  prescription  made." 
This  statute  prevented  any  claim  being 
made  by  prescription  unless  there  had 
been  seisin  or  possession  within  sixty 
years ;  but  it  still  allowed  the  commence- 
ment of  the  enjoyment  at  any  time  within 
legal  memory  before  the  sixty  years  to  be 
proved.  The  recent  Act  directs  that  *'  the 
respective  periods  of  years  thereinbefore 
mentioned  shall  be  deemed  to  be  the 
period  next  before*  some  suit  or  action 
■wherein  the  claim  or  matter  to  which 
such  period  may  relate  shall  be  brought 
into  question"  (§  4)  ;  but  it  only  excludes 
proof  of  commencement  of  enjoyment, 
and  it  only  gives  the  absolute  right,  when 
the  several  periods  of  years,  reckoning 
backwards  from  the  time  of  some  suit  or 
action  wherein  the  matter  is  brought  in 
question,  are  completed;  and  it  neither 
excludes  the  proof  nor  gives  the  absoluti 
right  if  there  has  been  an  interruption 
within  the  meaning  of  this  statute,  whici 
has  been  submitted  to  or  acquiesced  in 
"  for  one  year  after  the  party  interrupted 
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shall  have  had  notice  thereof,  and  of  the 
person  making  or  authorising  the  same." 
In  these  cases,  if  there  has  been  seisin  or 
possession  of  the  ancestor  or  predecessor 
within  sixty  years,  the  statute  of  Henry 
VIII.  will  still  apply,  and  evidence  of  the 
commencement  of  enjoyment  within  legal 
memory  may  still  be  given. 

The  Acts  here  enumerated  do  not  apply 
to  a  claim  "  of  a  manor,  a  court-leet,  a 
liberty,  separate  jurisdiction,  treasure 
trove,  wreck,  waifs,  and  other  forfeitures, 
fair,  market,  fishery,  toll,  park,  forest, 
chace,  or  any  privilege  legally  known  as 
a  franchise,  as  well  as  anything  pertaining 
to  those  rights  which  come  under  the 
description  of  dignities  or  offices."  (Mr. 
Hewlett's  Reply,  Sfc,  to  certain  Evidence 
before  the  Select  Committee  of  the  House 
of  Commons  on  Records,  February,  1836.) 

The  term  prescription  is  derived  from 
the  Roman  law,  but  the  meaning  of  the 
term  in  the  Roman  law  is  different. 
Blackstone  says  (iii.  c.  17,  note  F.), 
"  This  title  of  prescription  was  well  known 
in  the  Roman  law  by  the  name  of  usuca- 
pio  {I>i(].,  41,  tit.  3,  s.  3),  so  called  because 
a  man  that  gains  a  title  by  prescription 
may  be  said  usu  rem  capere."  This  re- 
mark is  not  correct.  Usucapio  in  the 
Roman  law  was  founded  solely  on  posses- 
sion as  such  [Possession],  and  it  applied 
only  to  '•  corporeal  things :"  "  by  the  laws 
of  the  Twelve  Tables  usucapion  of  move- 
able things  was  complete  in  one  year; 
and  of  land  and  houses  in  two  years." 
(Gains,  ii.  42.)  "  To  usucapion  was 
afterwards  added,  as  a  supplement,  the 
longi  temporis  prajscriptio,  that  is,  an 
exceptio  (plea)  against  the  '•  rei  vindi- 
catio,"  the  conditions  of  which  were 
nearly  the  same  as  in  the  case  of  usucapi- 
on." (Savigny,  Das  Recht  des  Besitzes,  p. 
6.)  The  term  prsescriptio  was  properly 
pplied  to  that  which  a  plaintiff  (actor) 
prefixed  (prsescripsit)  to  the  formula  by 
which  he  made  his  demand  against  a 
defendant,  for  the  purpose  of  limiting  or 
qualifying  his  demand.  It  seems  after- 
wards to  have  been  used  as  equivalent  to 
exceptio  or  plea. 

(Corayns,  Prescription ;  Viner's 
Abridgment ;  Starkie,  Law  of  Evidence ; 
Blackstone,  ii.  c.  17.) 

PRESCRIPTION  has,  by  the  law  of 


Scotland,  a  much  wider  operation  than 
either  by  the  civil  law  or  the  law  of 
England,  supplying  the  place  of  the 
Statute  of  Limitations  in  the  latter 
system.  It  not  only  protects  individuals 
from  adverse  proceedings  which  other 
parties  might  have  conducted  if  the 
lapse  of  time  had  not  taken  place,  but  it 
in  some  instances  creates  a  positive  title 
to  property.  The  prescription  by  which 
a  right  of  property  can  be  established  is 
that  of  forty  years — a  period  probably 
borrowed  from  the  Praescriptio  qiiadra- 
ginta  annorum  of  the  Romans.  What- 
ever adverse  right  is  not  cut  off  by  the 
other  special  prescriptions  of  shorter 
periods,  is  destroyed  by  the  long  pre- 
scription. It  may  be  said  generally  to 
preclude  the  right  of  exacting  perform- 
ance of  any  claim,  as  to  which  no  judi- 
cial attempt  has  been  made  to  exact  per- 
formance for  forty  years  from  the  time 
when  it  was  exigible.  To  create  a  title 
to  real  property,  the  long  prescription 
must  be  both  positive  and  negative. 
The  party  holding  the  property  must, 
by  himself  or  those  through  whom  he 
holds,  have  been  forty  years  in  unchal- 
lenged possession  of  the  property  on  a 
title  ostensibly  valid — this  is  called  posi- 
tive prescription ;  and  the  claimant 
and  those  whom  he  represents  must  have 
been  forty  years  without  an  ostensible 
title,  and  must,  by  not  judicially  attack- 
ing it,  have  tacitly  acquiesced  in  the  pos- 
sessor's title — this  is  called  negative  pre- 
scription. An  action  raised  in  a  compe- 
tent court  interrupts  the  long  prescrip- 
tion. It  is  usually  stated  in  the  Scottish 
law-books  that  it  is  interrupted  by  the 
minority  of  any  person  who  could  chal- 
lenge the  opposing  right ;  but  it  would  be 
more  correct  to  apply  in  this  case  the 
phraseology  of  the  French  lawyers,  who 
say  it  suspends  prescription,  as  the  years 
of  minority  are  merely  not  counted  in 
making  up  the  period  of  forty  years, 
while,  when  there  is  a  judicial  interruption, 
a  new  period  of  forty  years  commences 
to  run.  When  the  prescription  applies 
to  a  pecuniary  obligation,  payment  of 
interest  or  an  acknowledgment  of  the 
obligation  will  interrupt  it.  It  may  be 
observed  that,  by  a  sort  of  analogy  from 
the  system   of  prescription,   when  there 
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is  in  Scotland  any  judicial  inquiry  as  to 
the  antiquity  of  a  custom,  it  is  usual  to 
limit  the  period  of  the  inquiry  to  forty 
years,  as  sufficient  to  establish  its  having 
existed  from  time  immemorial.  It  hav- 
ing been  the  practice  in  the  neighbour- 
hood of  Edinburgh  for  the  proprietors  of 
land  to  irrigate  fields  with  the  contents 
of  the  city  sewers — the  system  increas- 
ing until  it  became  offensive  to  the  neigh- 
bourhood— these  proprietors  produced 
evidence  of  their  having  continued  the 
practice  for  forty  years  ;  and  although  it 
had  during  that  time  increased  from  an 
evil  felt  only  by  the  individuals  imme- 
diately concerned  with  the  practice,  to 
the  extent  of  a  public  nuisance,  these  pro- 
prietors have,  so  far  as  the  dispute  has 
hitherto  gone,  been  able  to  defend  them- 
selves on  the  ground  of  prescription. 

The  other  and  shorter  prescriptions  cut 
off  particular  descriptions  of  claims  or 
methods  of  supporting  them.  By  the 
vicennial  or  twenty  years'  prescription, 
holograph  writings,  not  attested  with  the 
usual  solemnities  of  Scottish  writs,  cease  to 
"  bear  faith  in  judgment."  An  obligation 
of  cautionary  or  suretyship  is  limited  to 
seven  years.  Bills  of  exchange  and  pro- 
missory notes  cease  to  have  force  after  six 
years;  but  the  debts  they  represent,  if  they 
do  represent  debts,  may  be  proved  by 
other  means.  The  quinquennial  prescrip- 
tion cuts  off  all  right  of  action,  after  the 
lapse  of  five  years,  on  bargains  proveable 
by  witnesses.  It  also  protects  agricultural 
tenants  from  a  demand  for  rent  after  they 
have  been  five  years  removed  from  the 
laud  to  which  the  demand  applies.  The 
triennial,  or  three  years'  prescription,  is 
very  important.  It  cuts  off  claims  on 
account  for  goods  or  services,  the  three 
years  running  from  the  date  of  the  last 
Item  of  the  account ;  and  also  claims  for 
wages,  each  year's  wages  running  a  sepa- 
rate prescription,  and  ceasing  to  be  exigi- 
ble, if  not  pursued  for,  in  the  lapse  of  three 
years  from  the  time  when  it  became  due. 

PRESENTATION.  [Advowson  ;  Be- 
nefice.] 

PRESENTMENT.    [Jury;  Police.] 

PRESS,  CENSORSHIP  OF,  a  regu- 
lation which  has  prevailed  in  most  coun- 
tries of  Europe,  and  still  prevails  in  many, 
*  according  to  which  printed  books,  pamph- 


lets, and  newspapers,  are  examined  by 
persons  appointed  for  the  purpose,  whu 
are  empowered  to  prevent  publication 
they  see  sufficient  reason. 

There  are  different  modes  of  censorship ; 
the  universal  previous  censorship,  by 
which  all  MSS.  must  be  examined  and 
approved  of  before  they  are  sent  to  press : 
the  indirect  censorship,  which  examines 
works  after  they  have  been  printed,  and, 
if  it  finds  anything  objectionable,  stops 
their  sale  and  confiscates  the  edition,  and 
marks  out  the  author  or  editor  for  pro- 
secution ;  the  optional  censorship,  which 
allows  an  author  to  tender  his  MS.  for 
examination  in  order  to  be  discharged 
from  all  responsibility  afterwards;  and 
lastly,  by  a  distinction  which  has  been 
very  commonly  made  between  newspapers 
or  pamphlets  and  works  of  a  greater  bulk, 
the  censorship  of  the  journals,  which 
exists  even  in  countries  where  larger 
works  are  free  from  this  superintendence. 
All  these  forms  of  censorship  imply  an 
establishment  of  censors,  examiners,  in- 
spectors, or  licensers,  as  they  have  been 
variously  called,  appointed  for  the  pur- 
pose, a  provision  quite  distinct  from  the 
laws  which  define  the  various  offences 
which  a  man  may  be  guilty  of  by  publi- 
cation. These  are  repressive  or  penal 
laws,  whilst  the  censorship,  and  especially 
the  previous  censorship,  is  essentially  a 
preventive  regulation. 

The  censorship  may  be  said  to  be  coeval 
with  printing.  In  more  ancient  times, 
those  writings  which  were  obnoxious  to 
the  prevailing  political  or  religious  sys- 
tems, if  they  fell  under  the  eyes  of  men 
in  authority,  were  condemned  to  be  de- 
stroyed. Thus,  all  the  copies  of  the  works 
of  Protagoras  which  could  be  found  iu 
Athens  were  publicly  burnt  by  sentence 
of  the  Areopagus,  because  the  author  ex- 
pressed doubts  concerning  the  existence 
of  the  gods.  Personal  defamation  and 
satire  were  also  forbidden.  Naevius  at 
Rome  was  banished,  some  say  put  in 
prison,  for  having,  in  his  plays,  cast  re- 
flections on  several  patricians.  Augustus 
ordered  the  satirical  Morks  of  Labienus  to 
be  burnt,  and  Ovid's  alleged  or  probable 
cause  of  exile  was  his  amatory  poetry. 
The  senate  under  Tiberius  condemned  a 
"work  to  be  burnt,  iu  which  Cassius  was 
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styled  the  last  of  the  Romans.  Diocletian  | 
ordered  the  sacred  books  of  the  Christians 
to  be  burnt,  and  afterwards  Constantine 
condemned  the  works  of  Arius  to  the 
tiames.  All  these,  however,  were  penal 
proceedings  independent  of  any  censorship. 
The  councils  of  the  Church  condemned 
books  which  thev  judged  to  be  heretical, 
;;ud  warned  the  faithful  against  reading 
Ibem.  Afterwards  the  popes  began  to 
condemn  certain  works  and  prohibit  the 
reading  of  them.  In  the  time  of  Huss 
and  Vy cliff.  Pope  Martin  V.  excommu- 
nicated those  who  read  prohibited  books. 
The  introduction  of  printing  having 
awakened  the  fears  of  the  ecclesiastical 
authorities,  several  bishops  ordered  books 
to  be  examined  by  censors.  One  of  the 
earliest  instances  of  this  is  that  quoted  by 
Johann  Beckmann,  in  his  'Book  of  In- 
ventions,' of  Berchthold,  Archbishop  of 
Mainz,  who  in  the  year  1486  issued  a 
mandate,  in  which,  after  censuring  the 
practice  of  translating  the  sacred  writings 
from  the  Latin  into  the  vulgar  German,  a 
language,  he  says,  too  rude  and  too  poor 
to  express  the  exact  meaning  of  the  in- 
spired text,  he  adverts  to  the  translations 
of  the  books  of  the  canon  and  civil  law, 
works,  as  the  archbishop  says,  so  difficult 
as  to  require  the  whole  life  of  man  to  be 
understood,  a  difficulty  which  is  now  in- 
creased by  the  incompetence  of  the  trans- 
lator, which  renders  obscurity  still  more 
obscure.  His  grace,  therefore,  setting  a 
fall  value  on  the  art  of  printing,  "  which 
had  its  cradle  in  this  illustrious  city  of 
Mainz,"  and  wishing  to  preserve  its  honour 
by  preventing  it  being  abused,  forbids  all 
persons  subject  to  his  authority,  clerical 
and  lay,  of  whatever  rank,  order,  and 
profession,  to  print  the  translation  of  any 
work  from  the  Greek,  Latin,  or  any  other 
.anguage,  into  German,  concerning  any 
art,  science,  or  information  whatever, 
publicly  or  privately,  unless  such  transla- 
tion beVead  and  approved  of  before  being 
printed,  and,  when  printed,  before  being 
published,  and  furnished  with  the  written 
testimony  of  one  of  the  doctors  and  pro- 
fessors of  the  University  of  Mainz,  named 
by  the  archbishop,  one  for  theology,  one 
for  law,  one  for  medicine,  and  one  for  the 
arts.  All  who  violated  this  order  were 
to  lose  the  book,  pay  a  fine  of  one  hundred 


gold  florins  to  the  Electoral  Chamber,  and 
be  excommunicated. 

Then  follows  the  archbishop's  commis- 
sion to  the  censors — That  no  one  in  his 
province  translate,  print,  or  publish,  any 
book  in  German,  unless  the  censors  pre- 
viously read  and  approve  its  contents. 
And  he  di-^ects  them  to  refuse  their  appro- 
bation to  such  works  as  offend  religion  or 
morals,  or  whose  meaning  cannot  clearly 
be  made  out,  and  may  give  rise  to  error 
and  scandal.  To  those  works  which  they 
approve  of  they  shall  affix  their  approba- 
tion, two  of  them  jointly,  in  their  own 
nandwriting. 

There  were  works  printed  at  Cologne 
in  1479  bearing  the  approbation  of  the 
rector  of  that  university,  and  there  is  also 
an  Heidelberg  edition  of  1480  of  the  book 
entitled  'Nosce  teipsum,'  which  bears 
four  approbations,  one  by  Philip  Rota, 
Doctor  utriusque  Juris,  and  another  by 
Maffeus  Girardo,  Patriarch  of  Venice  and 
Primate  of  Dalmatia.  There  was,  how- 
ever, no  general  system  of  censorship  in 
the  fifteenth  century,  which  was  an  age  of 
freedom  for  printing ;  and  it  is  a  curious 
fact  that  the  learned  scholar  Merula,  in  a 
letter  to  his  friend  Poliziano,  dated  1480, 
expresses  a  wish  that  a  previous  censor- 
ship should  be  established  over  all  books, 
such  as  Plato  recommends  for  his  republic; 
"for,"  says  Merula,  "we  are  now  quite 
overcome  by  a  quantity  of  bad  or  insig- 
nificant books." 

In  1.501,  Pope  Alexander  VI.  (Borgia) 
issued  a  bull,  in  which,  after  sundry  com- 
plaints about  the  devil  who  sows  tares 
among  the  wheat,  he  goes  on  to  say  that 
having  been  informed  that  by  means 
of  the  art  of  printing  many  books  and 
treatises,  containing  various  errors  and 
pernicious  doctrines,  have  been  and  are 
being  published  in  the  provinces  of  Co- 
logne, Mainz,  Treves,  and  Magdeburg, 
he  by  these  presents  strictly  forbids  all 
printers,  their  servants,  and  all  who  ex- 
ercise the  art  of  printing  in  any  manner, 
in  the  above  provinces,  to  print  hereafter 
any  books,  treatises,  or  writings,  without 
previously  applying  to  the  respective  arch- 
bishops, or  their  vicars  and  officials,  or 
whomever  they  may  appoint  for  the  pur- 
pose, and  obtaining  their  licence  free  of 
all  expense,  under  paia  of  excoinniunici> 
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tion,  besides  a  pecuniary  fine  at  the 
discretion  of  the  respective  archbishops, 
bishops,  or  vicars-general.  The  bull  pro- 
vides for  the  books  already  printed  and 
published,  which  are  to  be  examined  by 
the  same  authorities,  and  those  containing 
anything  to  the  prejudice  of  the  Catholic 
faith  are  to  be  burnt. 

At  last,  in  1515,  the  Council  of  the 
Lateran  decreed  that  in  future  no  books 
should  be  printed  in  any  town  or  diocese, 
unless  they  were  previously  inspected  and 
carefully  examined,  if  at  Rome  by  the 
vicar  and  the  master  of  the  sacred  palace, 
and  in  the  other  dioceses  by  the  bishop  or 
those  by  him  appointed,  and  by  the  in- 
quisitor of  that  diocese  or  those  by  him 
appointed,  and  countersigned  by  their 
own  hands  gratis  and  without  delay. 
Any  l)ook  not  so  examined  and  counter- 
signed was  to  be  burnt,  and  the  author  or 
editor  excommunicated. 

Here,  then,  was  the  origin  of  the  princi- 
ple of  a  general  censorship  of  the  press, 
which  has  been  ever  since  maintained 
l)y  ihe  Church  of  Rome  in  all  countries 
where  it  had  power  to  enforce  it.  The 
bishops  were  the  censors  in  their  respec- 
tive dioceses;  but  the  tribunal  of  the 
inquisition,  wherever  the  inquisition  was 
established,  were  the  censors;  they  ex- 
amined the  MS.  of  every  work  previous 
to  its  being  printed,  and  granted  or  re- 
fused an  '  Imprimatur'  or  licence  at  their 
pleasure.  The  inquisition  mrreover 
sought  after  all  books  published  ^eyond 
its  jurisdiction,  and  having  examined 
their  contents,  condemned  those  which 
were  contrary  to  the  doctrine  or  discipline 
of  tJie  Church  of  Rome,  and  of  these  it 
formed  a  list  known  by  the  name  of 
'  Index  of  Forbidden  ]3ooks,'  to  which  it 
has  made  copious  additions  from  time  to 
time.  There  are  several  of  these  indexes, 
made  at  different  times  and  in  different 
places :  the  index  of  the  Spanish  Inquisi- 
tion was  different  from  that  of  Rome. 
Collections  of  these  indices  have  been 
made.  One  of  the  latest  is  contained  in  the 
*  Dictionnaire  Critique  et  Bibliographique 
des  principaux  Livres  condamne's  au  Feu, 
supprim^s  ou  censures,'  by  Peignot,  Paris, 
180G.  In  countr'cs  where  the  Inquisition 
was  not  established,  such  as  France,  Eng- 
land, and  Germany,  the  bishops  acted  as 


censors  and  licensers  of  books,  which  they 
examined  previous  to  printing,  as  to  all 
matters  concerning  religion  or  morality. 
The  censorship  continued  for  a  long  time 
to  belong  to  the  ecclesiastical  power,  and 
even  afterwards,  when  the  civil  power  in 
various  countries  began  to  appoint  royal 
censors  to  examine  all  kinds  of  works, 
the  episcopal  approbation  was  still  re- 
quired for  all  books  which  treated  of 
religion  or  church  discipline. 

The  Reformation  greatly  modified  the 
censorship  and  reduced  its  powers,  with- 
out, however,  abolishing  it;  the  power 
passed  into  other  hands.  In  England  the 
practice  seems  to  have  been  to  appoint 
licensers  for  the  various  branches  of 
learning ;  but  the  bishops  monopolized  the 
principal  part  of  the  licensing  power,  as 
we  find  at  the  begining  of  the  reign  of 
Charles  I.  in  a  petition  of  the  printers  and 
booksellers  to  the  House  of  Commons, 
complaints  against  Bishop  Laud  that  the 
licensing  of  books  being  wholly  confined 
to  him  and  his  chaplains,  he  allowed 
books  which  favoured  Popery  to  be  pub- 
lished, but  refused  licensing  those  which 
were  written  against  it.  And  Archbishop 
Abbot  observed  of  Laud's  licensing, "  it 
seemed  as  if  we  had  an  expurgatory  press, 
though  not  an  index  like  the  Romanists, 
for  the  most  religioiis  truth  was  expur- 
gated and  suppressed  in  order  to  the  falst 
and  secular  interests  of  some  of  the 
clergy."  The  system  of  previous  licensing, 
however,  did  not  always  secure  an  author 
from  subsequent  responsibility.  Thus 
Prynne's  *  Histriomastix '  was  condemned 
in  1636  to  be  burnt  by  the  hangman,  for 
being  a  satire  on  the  royal  family  and 
government,  and  the  author  to  have  his 
ears  cut  off",  and  to  be  imprisoned  and 
heavily  fined,  although  the  book  had  ac- 
tually been  licensed,  but  it  was  alleged 
on  the  trial  that  the  licenser  had  not  read 
the  whole  of  the  work. 

A  decree  of  the  Star  Chamber  concern- 
ing printing  and  licensing,  dated  11th  of 
July,  1637,  was  issued  in  order  to  esta- 
blish a  general  system  on  the  subject. 
The  preamble  refers  to  former  decrees 
and  ordinances  for  the  better  govern- 
ment and  regulating  of  printers  and 
printing,  and  particularly  to  an  orcLer  of 
the   23rd  of   June,  in  the  28th  year  of 
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Elizabeth,  "  which  orders  and  decrees 
have  been  found  by  experience  to  be  de- 
fective in  some  particulars,  and  divers 
libellous,  seditious,  and  mutinous  books, 
have  been  unduly  printed,  and  other 
books  and  papers  without  licence."  The 
decree  enacts  among  other  things  that 
"  no  person  or  persons  shall  at  any  time 
print  or  cause  to  be  printed  any  book  or 
pamphlet  whatsoever,  unless  the  same 
book  or  pamphlet,  and  also  all  and  every 
the  titles,  epistles,  prefaces,  proems,  pre- 
ambles, introductions,  tables,  dedications, 
and  other  matters  and  things  whatsoever 
thereunto  annexed,  or  therewith  im- 
printed, shall  be  first  lawfully  licensed 
and  authorised  only  by  such  person  and 
persons  as  are  hereafter  expressed,  and  by 
no  other,  and  shall  be  also  first  entered 
into  the  registrar's  book  of  the  Company 
of  Stationers,  upon  pain  that  every 
printer  offending  therein  shall  be  for 
ever  hereafter  disabled  to  use  or  exercise 
the  art  or  mystery  of  printing,  and  re- 
ceive such  further  punishment  as  by  this 
Court  or  the  High  Commission  Court 
respectively,  as  the  several  causes  shall 
require,  shall  be  thought  fitting."  It 
then  goes  on  to  provide  that  all  books 
concerning  the  common  laws  of  the 
realm  shall  have  the  special  approbation 
of  the  Lord  Chief  Justices  and  the  Lord 
Chief  Baron  for  the  time  being,  or  one 
qr  more  of  them,  or  by  their  appoint- 
ment ;  that  all  books  of  history  or  any 
other  book  of  state  affairs  shall  be 
licensed  by  the  principal  secretaries  of 
state,  or  one  of  them,  or  by  appointment ; 
and  that  all  books  concerning  heraldry, 
titles  of  honour  and  arms,  or  otherwise 
concerning  the  office  of  earl-marshal, 
shall  be  licensed  by  the  earl-marshal 
or  by  his  appointment ;  "  and  further  that 
all  other  books,  whether  of  divinity, 
physics,  philosophy,  poetry,or  whatsoever, 
shall  be  allowed  by  the  Lord  Archbishop 
of  Canterbury  or  Bishop  of  London  for 
the  time  being,  or  by  the  chancellors  or 
vice-chancellors  of  either  of  the  univer- 
sities of  the  realm,  for  such  books  that 
are  to  be  printed  within  the  limits  of  the 
universities  respectively,  not  meddling 
eitlier  with  books  of  the  common  law  or 
matters  of  state.  And  it  is  further  en- 
acted   that    every   person   and  persons, 


which  by  any  decree  of  this  court  are 
or  shall  be  appointed  or  authorised  to 
licence  books  or  give  warrant  for  im- 
printing thereof,  as  is  aforesaid,  shall 
have  two  several  Avritten  copies  of  the 
same  book,  one  of  which  shall  be  kept 
in  the  public  registry  of  the  respective 
licenser,  to  the  end  that  he  may  be  se- 
cure that  the  copy  so  licensed  shall  not 
be  altered  without  his  knowledge,  and 
the  other  copy  shall  remain  with  the 
owner,  and  upon  both  the  said  copies 
he  or  they  that  shall  allow  the  said 
book  shall  testify  under  his  or  their 
hand  or  hands,  that  there  is  nothing  iu 
the  book  contrary  to  the  Christian  faith 
and  the  doctrine  and  discipline  ->£  the 
Church  of  England,  nor  againfat  the 
state  or  government,  nor  contrary  to 
good  life  or  good  manners,  or  otherwise, 
as  the  nature  and  subject  of  the  work 
shall  require,  which  testimony  shall  be 
printed  in  the  beginning  of  the  book 
with  the  name  of  the  licenser.  All 
books  coming  from  beyond  the  seas 
were  to  be  reported  by  the  merchant  or 
consignee  to  the  Archbishop  of  Canter- 
bury or  the  Bishop  of  London,  and  to 
remain  in  custody  of  the  custom-house 
officers  until  the  Archbishop  or  Bishop 
sent  one  of  their  chaplains  or  some 
other  learned  man  to  be  present  with  the 
master  and  wardens  of  the  Company  of 
Stationers,  or  one  of  them,  at  the  opening 
of  the  bale  or  package,  for  the  purpose 
of  examining  the  books  therein  coi>- 
tained.  And  if  there  is  any  seditious, 
schismatical,  or  offensive  book  found 
among  them,  it  was  to  be  brought  forth- 
with to  the  Archbishop  of  Canterbury  or 
the  Bishop  of  London,  or  the  High  Com- 
mission Office,  to  be  dealt  with  accord- 
ingly." All  books,  ballads,  charts,  and 
portraits  were  to  bear  the  name  of  the 
printer  or  engraver  as  well  as  of  the 
author  or  maker.  All  printers  were  to 
take  out  a  licence.  Their  number  was 
fixed  and  their  names  were  published. 

The  war  between  Charles  I.  and  the 
Parliament,  and  the  abolition  of  the 
royal  authority,  did  not  affect  the  censor- 
ship, and  the  Long  Parliament  in  the 
plenitude  of  its  power  maintained  the 
practice  just  as  the  Star  Chamber  had 
done. 
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In  March,  1642,  an  order  of  the  Com- 
mons House  of  Parliament  appointed  by 
name  certain  stationers  of  London  to 
search  for  any  lying  pamphlets  scandal- 
ous to  his  majesty,  or  the  proceedings  of 
both  or  either  House  of  Parliament,  de- 
molish and  take  away  the  printing- 
presses,  and  apprehend  the  printers  or 
sellers. 

In  June,  1643,  was  issued  an  order  of 
the  Lords  and  Commons  assembled  in 
Parliament  for  the  regulating  of  print- 
ing, and  for  suppressing  the  great  late 
abuses  and  frequent  disorders  in  printing 
many  false,  scandalous,  seditious,  libel- 
lous, and  unlicensed  pamphlets,  to  the 
great  defamation  of  religion  and  govern- 
ment. It  enacts  that  no  book,  pamphlet, 
paper,  nor  part  of  any  such  book,  pam- 
phlet, or  paper,  shall  from  henceforth  be 
printed,  bound,  stitched,  or  put  to  sale  by 
any  person  or  persons  whatever,  unless 
the  same  be  first  approved  of  and  licensed 
under  the  hands  of  such  person  or  per- 
sons as  both  or  either  of  the  Houses  of 
Parliament  shall  appoint  for  the  licens- 
ing of  the  same,  and  entered  into  the 
register-book  of  the  Company  of  Station- 
ers, according  to  ancient  custom.  And 
further  on  it  authorises  or  requires  the 
master  and  wardens  of  the  said  company, 
the  gentleman  usher  of  the  House  of 
Peers,  the  sergeant  of  the  Commons' 
House  and  their  deputies,  together  with 
the  persons  formerly  appointed  by  the 
committee  of  the  House  of  Commons  for 
examination,  to  make  from  time  to  time 
diligent  search  in  all  places  where  they 
shall  think  meet,  for  all  unlicensed 
printing-presses,  and  all  presses  any  way 
employed  in  printing  of  scandalous  or 
unlicensed  papers,  pamphlets,  books,  &c., 
and  to  seize,  deface,  and  destroy  the 
same  in  the  Common  Hall  of  the  said 
company. 

It  was  in  consequence  of  this  order 
that  John  Milton  wrote  his  'Areopagitica ; 
a  Speech  for  the  Liberty  of  Unlicensed 
Printing,'  addressed  to  the  parliament  of 
England,  in  which  he  shows  that  the 
system  of  licensing  originated  with  the 
Papal  Inquisition,  and  that  it  ought  not 
to  be  adopted  by  a  Protestant  commu- 
nity :  he  points  out  its  uselessnejss  and  in- 
justice, and  observes  that  the  order  of 


parliament  is  only  a  revival  of  the 
former  order  of  the  Star  Chamber. 
Milton's  disquisition  is  a  piece  of  close 
reasoning  and  eloquently  written,  but 
it  had  no  effect  upon  parliament,  which 
continued  to  sanction  the  restraints  upon 
the  press,  even  after  the  abolition  of 
royalty.  A  warrant  of  the  I^ord-General 
Fairfax,  dated  9th  of  January,  1C48,  was 
addressed  to  "Captain  Richard  Law- 
rence, Marshal-General  of  the  Army 
under  my  command,"  in  virtue  of  an 
order  of  parliament,  dated  5th  of  Janu- 
ary, 1648,  to  put  in  execution  the  ordi- 
nances of  parliament  concerning  scan- 
dalous and  unlicensed  pamphlets,  and 
especially  the  ordinance  of  the  28th 
September,  1642,  and  the  order  of  the 
Lords  and  Commons,  dated  14th  June, 
1643,  for  the  regulating  of  printing. 
The  marshal-general  of  the  army  is  "  re- 
quired and  authorised  to  take  into  cus- 
tody any  person  or  persons  who  have 
offended  or  shall  hereafter  offend  against 
the  said  ordinances,  and  inflict  upon 
them  such  corporal  punishments,  and 
levy  such  penalties  upon  them  for  each 
offence  as  therein  mentioned,  and  not 
discharge  them  till  they  have  made  full 
payment  thereof,  and  received  the  said 
punishment  accordingly."  And  he  is  fur- 
ther authorised  and  required  to  make 
diligent  search  "from  time  to  time,  in 
all  places  wherein  he  shall  think  meet, 
for  all  unlicensed  printing-presses  any 
way  employed  in  printing  scandalous 
and  unlicensed  papers,  pamphlets, 
books,  or  ballads,  and  to  search  for  such 
unlicensed  books,  papers,  treatises,  &c." 

The  parliament  of  1654  appointed  a 
committee  to  watch  all  blasphemous  pub- 
lications, on  whose  reports  several  books, 
religious  or  controversial,  were  ordered 
to  be  burnt. 

The  parliament  of  1656  appointed  a 
committee  to  consider  the  way  of  sup- 
pressing private  presses  and  regulating 
the  press,  and  suppressing  and  preventing 
scandalous  books  and  pamphlets.  The 
Protector  Cromwell  enforced  these  re- 
straints in  order  to  prevent  the  agitation 
of  political  questions.  In  October, 
1653,  the  council  at  Whitehall  ordered 
that  no  person  shall  presume  to  publish 
in  print  any  matter  of  public  news  or 
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intelligence,  without  leave  and  approba- 
tion of  the  secretary  of  state.  There 
appeared  also  an  order  of  the  protector 
and  council  against  printing  unlicensed 
and  scandalous  books  and  pamphlets,  and 
for  regulating  printing,  Cromwell  how- 
ever was  disposed  in  general  to  rescue 
the  victims  of  religious  intolerance  from 
the  hands  of  their  persecutoi's,  the  Inde- 
pendents and  the  Presbyterians. 

After  the  Restoration,  Roger  Lestrange 
was  appointed  licenser  of  printing.  He 
wrote  in  1663,  *  Considerations  and  Pro- 
posals in  order  to  the  Regulation  of  the 
Press.'  Lestrange  seems  to  have  re- 
tained his  office  till  the  revolution  of 
1688,  when  he  was  succeeded  by  Fraser, 
who,  it  was  said,  was  shortly  after  re- 
moved from  his  office  for  having  allowed 
Dr.  Walkers  'True  Account  of  the 
Author  of  Eikon  Basilike '  to  be  printed. 
Edmund  Bohun,  a  Suffolk  justice,  was 
appointed  in  Eraser's  place.  In  a  pam- 
phlet printed  in  London  in  1693,  en- 
titled '  Reasons  humbly  offered  for  the 
Liberty  of  Unlicensed  Printing;  to 
which  is  subjoined  the  just  and  true 
Character  of  Edmund  Bohun,  the  Li- 
censer of  the  Press,  in  a  Letter  from  a 
Gentleman  in  the  Country  to  a  Member 
of  Parliament,'  there  is  a  specimen  of 
Bohun's  licences :  "  You  are  hereby  al- 
lowed to  print  and  vend  a  certain  book, 

,  and  for  so  doing  this 

shall  be  your  sufficient  warrant.     E.  B." 

The  act  passed  under  Charles  II.,  in 
1662,  which  was,  with  few  alterations,  a 
copy  6f  the  Parliamentary  ordinances 
concerning  the  licensing  of  printing,  ex- 
pired in  1679,  but  was  revived  by  statute 
1  Jac.  II.  c.  17,  and  continued  till  1692. 
It  was  then  continued  for  two  years 
IcMiger  by  statute  4  William  and  Mary, 
c.  24,  and  it  expired  in  1 694,  when  the 
licensing  system  was  finally  abolished  in 
England ;  but  the  question  of  its  revival 
was  repeatedly  agitated  in  parliament,  as 
we  see  by  a  paper  dated  1703,  entitled 
'  Reasons  against  restraining  the  Press,' 
which  deprecates  the  intention  of  re- 
viving the  licensing  system ;  and  by  a 
much  later  and  bolder  pamphlet  dated 
1729,  styled,  '  Letter  to  a  Great  Man 
concerning  the  Liberty  of  the  Press.' 

Uuder  the  old  French  monarchy,  all 


works  previous  to  being  printed  were  to 
be  examined  by  the  royal  censors  ;  and 
if  approved,  were  signed  with  their  per- 
mission. The  French  censorship  was 
originally  in  the  hands  of  the  bishops, 
for  all  matters  concerning  religion  and 
ecclesiastical  discipline.  By  degrees  the 
bishops  delegated  this  power  to  the 
faculty  of  theology,  and  the  Parlia- 
ment of  Paris  sanctioned  the  practice. 
The  manuscripts  were  laid  before  the 
faculty,  which  appointed  two  doctors  of 
divinity  to  examine  them.  The  doctors 
made  their  report  to  the  general  assembly 
of  the  faculty,  which  approved  or  re- 
jected the  work.  Prelates  themselves 
were  not  exempt  from  this  rule.  The 
learned  Cardinal  Sadoleto,  while  Bishop 
of  Carpentras,  was  refused  permission  to 
print  a  commentary  which  he  had  written 
on  the  Epistle  of  Paul  to  the  Romans  in 
1532:  Cardinal  Sauguin  was  likewise 
refused  permission  to  publish  a  work  in 
1542.  As  at  that  time  a  number  of 
heterodox  books  were  pouring  into 
France  from  abroad,  the  Parliament  of 
Paris,  by  a  decision  of  the  year  1542, 
authorised  the  faculty  of  theology  to  ex- 
amine all  books  imported  from  foreign 
countries.  Towards  the  beginning  of 
the  following  or  seventeenth  century, 
the  great  increase  and  accumulation  of 
new  books  having  induced  the  examin- 
ing doctors  to  omit  their  reports  to  the 
assembly  of  the  faculty,  the  assembly 
issued  an  order  to  the  said  examinei"s 
not  to  give  their  approbation  to  new 
works  without  mature  consideration, 
under  penalty  of  suspension  from  their 
office.  In  1624  the  faculty  itself  being 
divided  into  parties  on  some  matters  of 
controversy,  Dr.  Duval,  the  leader  of 
one  of  the  parties,  obtained  the  king's 
letters  patent  for  himself  and  three  of 
his  colleagues,  by  which  they  obtained 
the  exclusive  authority  of  approving  all 
books  concerning  religion  and  church 
discipline.  The  faculty  remonstrated 
against  this  innovation,  but  the  king 
maintained  his  appointment.  After 
Duval's  death,  the  faculty  resumed  its 
old  powers;  but  in  1653,  the  controversy 
concerning  grace  having  given  birth  t> 
a  multitude  of  polemical  works,  concern- 
ing which  the  faculty  itself  was  divided 
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in  opinion,  the  chancellor  Seguier  took 
from  it  the  censorship ;  and  he  created 
four  censors,  with  an  annual  stipend,  to 
examine  all  works  without  distinction. 
Before  that  lime  it  appears  that  works 
unconnected  with  religion  were  ex- 
amined by  the  Maitres  des  Requetes. 
But  ever  since  1653,  the  appointment  of 
the  censors  rested  with  the  chancellor. 
They  were  styled  Royal  Censors,  and 
their  number  was  gradually  increased. 
They  were  distributed  into  seven  classes, 
according  to  the  nature  of  the  works 
which  they  had  to  examine,  namely, 
theology,  jurisprudence,  natural  history 
and  medicine,  surgery,  mathematics, 
history  and  belles  lettres  (which  class 
had  the  greatest  number  of  censors  at- 
tached to  it) ;  and  lastly,  geography, 
navigation,  travels,  and  engravings. 
No  work  could  be  printed  or  sold  unless 
it  was  previously  examined  and  ap- 
proved by  one  of  the  Royal  Censors. 
The  lieutenant  of  police  had  under  him 
a  censor  who  examined  all  dramatic 
works,  before  they  could  be  performed. 

At  the  Revolution  the  censorship  was 
abolished.  The  republican  constitutions 
which  were  proclaimed  in  succession  ac- 
knowledged the  principle  of  the  liberty 
of  the  press,  but  amidst  the  struggle  of 
parties,  that  principle  was  often  over- 
looked, and  journals  and  other  works 
obnoxious  to  the  ruling  faction  of  the 
day  were  seized,  and  the  authors  or 
editors  imprisoned  or  transported. 
Throughout  the  whole  period  of  the 
so-called  French  Republic,  liberty  ex- 
isted in  name,  but  not  in  reality ;  and 
it  was  the  experience  of  this  that  made 
people  acquiesce  in  Bonaparte's  dictator- 
ship. After  the  revolution  of  Brumaire, 
when  Bonaparte  was  proclaimed  First 
Consul  of  the  French  Republic,  with 
powers  more  extensive  than  most  kings, 
the  question  of  the  press  attracted  his 
early  attention.  He  said  one  day  in  the 
Council  of  State,  that  the  character  of 
the  French  nation  required  that  the 
liberty  of  the  press  should  be  limited  to 
works  of  a  certain  size  ;  but  newspapers 
and  pamphlets  ought  to  be  subject  to  the 
strict  inspection  of  police.  No  censor- 
ship was  established  by  the  Consular  con- 
stitution, but  the  newspaper  press  was  left 


at  the  mercy  of  the  executive.  By  a  de- 
gree of  the  27th  Nivose,  1800,  the  num- 
ber of  newspapers  at  Paris  was  fixed, 
and  the  editors  were  forbidden  to  insert 
any  article  "  derogatory  of  the  re- 
spect due  to  the  institutions  of  the  coun- 
try, the  sovereignty  of  the  people,  and 
the  glory  of  the  French  armies,"  or  of 
fensive  to  the  governments  and  nations* 
which  were  the  friends  and  allies  ot' 
France,  even  if  such  articles  should  be 
extracted  from  foreign  journals,  under 
pain  of  immediate  suppression.  The 
Moniteur  was  announced  to  be  the  only 
official  journal.  The  Ami  des  Lois  was 
suppressed  on  the  3rd  Prairial,  1800,  by 
the  order  of  the  Consuls  on  the  report  of 
Lucien  Bonaparte,  Minister  of  the  In- 
terior, for  having  thrown  ridicule  on 
the  members  of  the  Institute.  Under 
such  discipline  the  number  of  subscrib- 
ers to  the  newspapers  of  Paris  dwindle<^ 
rapidly  from  50,000  to  less  than  19,000, 
and  the  Moniteur  inserted  the  statement 
as  a  subject  of  congratulation.  The  Minis- 
ter of  the  Interior  had  the  censorship  of 
dramatic  compositions  before  they  could 
be  brought  on  the  stage. 

Napoleon  was  not  friendly  to  liberty  of 
any  kind,  and  still  less  to  that  of  the 
press.  He  felt  very  sore  at  the  jibes  and 
sarcasms  of  the  English  journals,  which 
he  had  translated  to  him ;  and  he  insisted 
that  no  word,  however  oftensive,  should 
be  omitted.  When  the  organic  law  was 
discussed  in  the  Senate,  which  was  to  de- 
clare him  Emperor,  some  one  spoke  of 
guarantees  to  be  given  to  the  nation,  and 
mentioned  the  liberty  of  the  press  among 
the  rest.  Napoleou  contented  himself 
with  appointing  a  committee  in  the  Senate 
with  the  nominal  office  of  protecting  the 
liberty  of  the  press,  which  was  both  a 
misnomer  and  a  sinecure. 

In  1806  there  appeared  an  instance  of 
renewed  book-licensing.  A  drama  of 
Collin  d'Harleville,  making  part  of  the 
series  of  his  works,  bore  the  following 
licence :  *  Seen  and  allowed  to  be  printed 
and  published,  by  decision  of  his  Excel- 
lency the  Senator  Minister  of  the  General 
Police,  dated  9  Prairial,  year  xiii.  By 
order  of  his  Excellency  the  chief  of  the 
department  of  the  liberty  of  the  press, 
P.  I-.agar(le.'    The  Journal  of  the  Empir* 
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inserted  this  novel  document  in  its  co- 
lumns ;  upon  which  the  official  Moniteur 
observed,  in  a  tone  of  ill  humour,  that 
the  Emperor  had  been  surprised  to  learn 
that  an  estimable  writer  like  M.  d'Harle- 
ville  should  need  permission  to  publish  a 
work  bearing  his  name  ;  that  there  existed 
no  censorship  in  France ;  that  any  French 
citizen  could  publish  any  book  that  he 
thought  proper,  being  responsible  for  its 
contents  before  the  tribunals,  and  pursuant 
to  a  decree  of  his  Majesty,  if  charged  with 
any  thing  derogatory  to  the  power  of 
the  Emperor  and  the  interests  of  the 
country. 

In  Napoleon's  kingdom  of  Italy  the 
c-ensorship  was  likewise  declared  to  be 
abolished,  but  on  the  day  of  the  publica- 
tion of  a  work  two  copies  were  to  be 
deposited  at  the  office  of  the  Minister  of 
the  Interior.  A  commission,  styled  like- 
wise "  of  the  liberty  of  the  press,"  examined 
the  book  and  made  its  report  to  the  Min- 
ister, who,  if  he  saw  reason,  stopped  the 
sale  of  the  work,  and  ordered  tbe  author 
or  printer  to  be  arrested  and  tried.  Those 
who  wished  to  avoid  such  risks,  were 
allowed  to  lay  their  MS.  before  the  com- 
mission, which  returned  it  with  such 
corrections  or  suppressions  as  it  thought 
advisable.  This  was  called  the  facultative 
or  optional  censorship. 

At  last,  in  1809-10,  the  project  of  a 
definitive  law  concerning  the  press  in 
France  became  the  subject  of  frequent 
discussions  in  the  Council  of  State,  in 
which  Napoleon  took  a  part.  "  I  conceive," 
said  he,  "  the  liberty  of  the  press  in  a 
country  where  the  government  is  acted 
upon  by  the  influence  of  the  public 
opinion,  but  our  institutions  do  not  call 
upon  the  people  to  meddle  with  political 
aiFairs;  it  is  the  business  of  the  Senate, 
the  Council  of  State,  and  the  Legislative 
Body,  to  think,  speak,  and  act  for  the 
people,  and  the  liberty  of  the  press  would 
not  be  in  harmony  with  our  system,  for 
the  manifestation  of  the  power  of  public 
opinion  would  only  be  productive  of  dis- 
turbance and  confusion."  On  the  question 
of  the  censorship  the  more  liberal  coun- 
cillors of  state  argued  in  favour  of  the 
optional  censorship,  by  which  authors 
who  of  their  own  accord  laid  their  works 
before  the  censors,  should  be  relieved 


from  further  responsibility  after  pubiica- 
tion.  "  Those  councillors  who  were  for  a 
previous  and  obligatory  censorship,  such 
as  Cambaceres,  Mole,  Pasquier,  Portalis, 
and  Regnier,  maintained  that  writing  for 
publication  was  a  species  of  teaching,  and 
that  in  a  country  like  France,  where  pub- 
lic instruction  was  so  organized  and  regu- 
lated as  not  to  be  permitted  to  spread  any 
dangerous  doctrine,  it  would  be  incon- 
sistent to  allow  writers  to  assume  uncon- 
trolled the  mission  of  teaching  whatsoever 
they  pleased.  No  mode  of  teaching  or 
influencing  the  public  mind  ought  to 
escape  the  vigilance  of  the  authority  of 
the  state.  Under  every  government, 
those  who  addressed  publicly  a  certain 
number  of  persons  were  watched ;  a  for- 
tiori, those  who  by  their  writings  ad- 
dressed themselves  to  all  men,  ought  to 
be  watched  also.  It  had  been  said  erro- 
neously that  the  right  of  publishing  was 
a  natural  faculty  ;  the  art  of  printing  is  a 
social  invention,  and  as  such  is  subject, 
like  all  other  inventions,  to  administrative 
regulations  in  order  to  prevent  its  being 
abused.  Without  the  previous  censorship, 
the  suppression  of  a  mischievous  book 
after  publication  came  too  late."  (Sittings 
of  the  Council  of  State  of  the  11th  and 
25th  of  October,  1809,  in  Thibaudeau, 
Histoire  de  la  France  et  de  Napoleon,  ch. 
67.)  Napoleon  was  not  for  the  obi  igatory 
and  previous  censorship,  because  it  might 
find  itself  placed  in  an  awkward  dilemma, 
especially  with  regard  to  certain  books 
which  appeared  to  have  a  sceptical  or 
heterodox  tendency.  He  preferred  the 
optional  censorship,  leaving  however  to 
the  proper  authorities  the  power  of  stop- 
ping the  printing  or  seizing  the  printed 
copies  of  any  work  which  they  thought 
dangerous.  He  was  inexorable  towards 
offences  against  the  state.  The  decree  of 
February,  1810,  which  was  the  result  of 
these  discussions,  appointed  a  director- 
general  of  the  press,  with  auditors,  in- 
spectors, and  censors,  under  the  control 
of  the  Minister  of  the  Interior.  The 
number  of  printers  was  to  be  fixed  in 
every  department ;  sixty  was  the  number 
fixed  for  Paris :  printers  as  well  as  book- 
sellers were  to  take  licences  and  swear 
fidelity  to  their  country  and  the  Emperor 
Printers  were  forbidden  to  print  anything 
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derogatory  of  the  duties  of  subjects  to- 
wards their  sovereign,  or  of  the  interests 
of  the  state.  Parties  offending  were  to 
be  brought  before  the  courts,  and  punished 
according  to  the  Penal  Code;  besides 
which  the  Minister  of  the  Interior  had 
the  right  of  depriving  the  printer  of  his 
licence.  Before  setting  up  a  work,  the 
printer  was  to  transmit  the  title  of  it,  with 
the  name  of  the  author,  if  known,  to  the 
director-general,  and  likewise  to  the  pre- 
fect of  the  department,  declaring  his  in- 
tention to  publish  the  work.  The  director- 
general  could,  if  he  chose,  ask  for  the  MS,, 
and  send  it  to  one  of  the  censors  for 
examination.  After  the  censor  had  made 
his  report,  the  director  would  point  out 
such  alterations  or  suppressions  in  the 
text  as  he  thought  proper,  and  which 
became  obligatory  upon  the  author  or 
printer,  who  however  had  the  right  of 
appealing  to  the  Minister  of  the  Interior, 
who  forwarded  the  MS.  to  another  censor, 
who  made  his  report  to  the  director- 
general,  and  the  director-general,  assisted 
by  other  censors,  decided  finally  upon  the 
matter. 

Authors  or  printers  had  the  option  of 
submitting  their  MSS.  to  the  examination 
of  the  censors  previous  to  printing.  But 
even  after  being  examined,  approved,  and 
printed,  a  work  could  be  seized  and  its 
sale  stopped  by  the  minister  of  police,  who 
was  however  to  forward  it  with  his  re- 
marks, within  twenty-four  hours,  to  the 
Council  of  State,  which  judged  finally 
upon  it.  A  well  known  instance  of  this 
occurred  with  i-egard  to  Madame  de  Stael's 
l)ook  on  Germany,  which  was  seized  after 
having  been  examined  and  printed,  and 
the  whole  edition  was  destroyed.  "  Your 
book  is  not  French,  and  we  are  not  re- 
duced to  seek  for  models  among  the  na- 
tions which  you  admire,"  was  the  minister 
of  police's  (Savary)  reply  to  Madame  de 
Stael's  remonstrances  on  the  subject. 

Books  printed  abroad  could  not  be  im- 
ported into  France  without  permission 
from  the  director-general. 

The  police  had  the  censorship  of  dra- 
matic works  intended  for  the  stage.  Only 
one  newspaper  was  allowed  in  each  de- 
partment, with  the  exception  of  Paris, 
subject  to  the  approbation  of  the  respective 
prefect.     Such  was  the  condition  of  the 
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press  in  France  during  the  latter  years  of 
Napoleon's  empire. 

At  the  first  restoration  of  the  Bourbons, 
in  1814,  an  article  of  the  Charter  of  Louis 
XVIII.  acknowledged  that  "  Frenchmen 
had  tlie  right  of  publishing  their  opinions 
by  means  of  the  press,  conformably  how- 
ever to  the  laws  enacted  for  the  repression 
of  any  abuse  of  the  liberty  of  the  press." 
Soon  after,  the  Abbe  de  Montesquiou, 
Minister  of  the  Interior,  laid  before  the 
chambers  the  project  of  a  law  concerning 
the  press,  the  effect  of  which  would  have 
been  nearly  to  destroy  its  freedom.  He 
proposed  that  all  works  of  less  than  thirty 
sheets  were  to  be  subject  to  a  previous 
censorship  (cemure  prealahle),  excepting 
those  in  the  dead  or  foreign  languages, 
bishops'  charges,  pastoral  letters,  and  cate- 
chisms and  prayer-books,  and  memoirs 
of  literary  and  scientific  societies.  This 
project  was  examined  by  a  commission  of 
the  chamber,  which  rejected  in  its  report 
the  previous  censorship.  The  article 
eight  of  the  charter  said  that  the  law 
should  repress  the  abuse  of  the  liberty  of 
the  press,  but  the  ministerial  project  by 
its  previous  censorship  tended  to  prevent 
it  by  suppressing  the  liberty  altogether. 
The  discussion  was  warm.  Montesquiou 
maintained  that  to  prevent  and  to  repress 
were  synonymous.  He  at  last  agreed  to 
exempt  from  the  previous  censorship  all 
works  of  twenty  sheets  and  above,  instead 
of  thirty.  With  this  modification  the  bill 
passed  both  houses  by  considerable  ma- 
jorities. A  council  of  twenty  censors 
was  appointed.  The  ofl&ce  of  director- 
general  of  the  press  was  retained.  Every 
printer  was  obliged  to  give  notice  of  each 
work-  that  he  intended  to  print,  and  to 
deposit  two  copies  of  it,  when  printed,  at 
the  director's  office,  before  he  published 
the  work. 

When  Napoleon  returned  from  Elba, 
in  1815,  he  did  not  enforce  the  previous 
censorship,  because,  said  he,  they  had 
published  whatever  they  pleased  against 
him  under  the  Bourbons,  and  the  matter 
was  now  exhausted.  The  other  regula- 
tions however  concerning  printing  and 
publishing  were  maintained,  and  the  press 
and  the  emperor  were  often  at  variance 
during  the  hundred  days.  The  previous 
censorship  was  temporarily  re-estnblished 
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and  abolished  again  under  the   second 
restoration    of   Louis    XVIII.        After 
Charles  X,  came  to  the  throne,  he  abo- 
lished the  previous  censorship  altogether, 
and  by  so  doing  he  gained  a  momentary 
popularity  with  the  Parisians.     But  the 
press,  and  especially  the  newspaper  press, 
did  not  show  any  great  extent  of  gratitude 
for  the  boon,  for  it  proved  throughout  his 
reign  a  sharp  thorn  in  his  side,  as  may  be 
seen  by  the  famous  report  of  his  ministers, 
upon  which  report  the  ordinances  of  July, 
1830,  were  based.    That  report  was  at- 
tributed to  M.  Chantelauze,  the  keeper  of 
the  seals,   but  it  was  signed  by  all   the 
ministers.      It  contains  an  able,  an  elo- 
quent, and,  in  the  main,  a  true  exposition 
of  the  crafty  and  persevering  course  of 
conspiracy  by  which  the  press  was  con- 
stantly exciting  or  feeding  a  determined 
hostility  towards  the  king  and  his  govern- 
ment, casting  suspicion  upon  and  mis- 
representing  all   their  acts,   even  those 
which  were  evidently  beneficial  and  libe- 
ral, because  they  proceeded  from  persons 
whom  the  press  itself  had  rendered  un- 
popular,  appealing  to  the  passions  and 
prejudices    of   a    susceptible    and   unin- 
structed  multitude,  and  thus  rendering, 
in  fact,   government  impossible.      This 
report  is   a  very   interesting    historical 
document,  and  ought  to  be  read  by  those 
who  wish  to  form  a  dispassionate  judg- 
ment of  the  press,  and  its  powers  for  good 
and  evil.  "  At  all  times,"  said  the  minis- 
ter, "  the  periodical  press  had  been,  as  it 
was  in  its  nature  to  be,  an  instrument  of 
disorder  and  sedition."     Accordingly  the 
first  of  the  ordinances  of  Charles  X., 
signed  the  25th  of  July,  suspended  the 
liberty  of  the  periodical  press ;  no  journal 
was  to  be  henceforth  published  without  a 
special  authorization  of  the  government, 
which  was  to  be  renewed   every  three 
months.      All  pamphlets  or  works  under 
twenty  sheets  of  letter-press  were  made 
subject  to  the  same  authorization.    The 
ordonnances  however  were  resisted,  and 
the  revolution  of  July  was  the   result. 
The   revised  charter  which  was   after- 
wards promulgated,  'Charte  de  1830,'  in 
its  seventh  article,    says:    "Frenchmen 
have  the  right  of  publishing  and  printing 
their  opinions,  conformably  to  the  laws. 
The  censorship  shall  never  be  re-estab- 


lished." New  laws  however  were  enacted 
to  repress  the  abuses  of  the  press,  among 
which  the  law  of  the  9th  of  September, 
1835,  is,  we  believe,  the  latest.  It  em- 
bodies or  refers  to  many  of  the  former 
laws  of  the  Empire  and  the  Restoration. 
It  specifies  the  crimes  and  misdemeanors 
committed  by  means  of  the  press,  and 
assigns  the  penalty  to  each.  The  pro- 
prietors of  political  journals  are  obliged 
to  deposit  a  considerable  sum  in  the 
treasury  as  a  security  for  their  good  be- 
haviour. One  hundred  thousand  francs 
(four  thousand  pounds  sterling)  is  the 
deposit  required  for  a  daily  Paris  news- 
paper, and  one  half  the  sum  for  a  weekly 
paper. 

There  is  a  material  difference,  in  all 
the  constitutions  which  have  been  framed 
for  France,  and  for  other  countries  on  the 
model  of  France,  between  the  abstract 
constitutional  principle,  such  as  liberty  of 
the  press,  individual  liberty,  &c.,  and  its 
application  as  modified  by  the  various 
codes  of  laws,  which  are  chiefly  those  of 
Napoleon.  However,  the  press  is  cer- 
tainly more  free  in  France  than  it  was 
under  Napoleon  or  the  old  monarchy, 
but  it  is  still  far  from  having  attained  the 
wide  uncontrolled  freedom  of  the  press  in 
England,  which  may  be  truly  said  to  be 
the  freest  in  the  world.  The  surest 
method  of  convincing  oneself  of  this 
would  be  to  pick  out  two  or  three  of  the 
more  ultra-liberal  English  or  Irish  papers 
and  examine  them  according  to  the  exist- 
ing laws  in  France,  which  constitute  what 
is  called  the  *  Code  de  la  Presse,'  noticing 
how  often  they  would  be  found  to  have 
offended  against  the  provisions  of  that 
code,  and  what  penalties  they  would  have 
incurred  for  each  offence.  The  penalties 
in  the  French  code  of  the  press  are  very 
severe. 

The  absolute  monarchies  of  Europe, 
Russia,  Austria,  Prussia,  and  the  Italian 
States,  retain  the  obligatory  previous  cen- 
sorship of  the  press,  which  is  derived 
from  the  very  principle  of  their  govern- 
ment, that  of  parental  authority  over  their 
subjects.  In  some  of  the  Italian  States 
there  is  a  double  censorship;  one  by  an 
ecclesiastical  and  the  other  by  a  political 
censor.  But  even  then  it  happens  some- 
times that  after  a  work  has  passed  the  cen- 
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Borship  and  obtuined  the  "imprimatur," 
something  obnoxious  is  discovered  which 
had  escaped  the  censor's  penetration,  and 
the  book  is  seized  and  confiscated. 

In  the  republics  of  Switzerland,  the 
censorship  existed  before  the  organic 
changes  which  have  taken  place  in  most 
of  the  cantons  since  1830.  All  previous 
censorship  is  now  abolished,  but  the  laws 
in  some  of  the  cantons  are  very  restrictive 
of  the  liberty  of  the  press,  and  especially 
of  the  newspaper  press,  on  matters  of 
religion.  Generally  speaking  the  press  is 
freest  in  the  Protestant  cantons. 

By  the  last  Spanish  constitution,  of 
1837,  art.  11,  "All  Spaniards  may  print 
and  publish  their  thoughts  freely,  without 
previous  censorship,  but  subject  to  the 
laws.  The  determination  of  offences  by 
means  of  the  press  belongs  exclusively  to 
juries  empannelled  for  that  purpose." 

The  constitution  of  Portugal  establishes 
no  previous  censorship,  but  refers  to  the 
laws  for  repressing  the  abuses  of  the 
press. 

By  the  constitution  of  the  kingdom  of 
Greece  of  1827,  "the  Hellenes  have  the 
right  of  publishing  freely  their  thoughts 
by  means  of  the  press,  abstaining  however 
— 1,  from  attacking  the  principles  of  the 
Christian  religion;  2,  offending  decency 
and  morality;  3,  indulging  in  personal 
insult  and  calumny." 

The  Swedish  constitution  of  1809,  pro- 
mulgated under  King  Charles  XI 1 1., 
enacts  that  the  states  of  the  kingdom  in 
every  new  Diet  shall  appoint  a  committee 
of  six  members,  well  informed  persons, 
among  whom  must  be  two  jurists,  for  the 
purpose  of  maintaining  the  liberty  of  the 
press.  The  committee  will  examine  all 
MSS.  which  shall  be  laid  before  it  by 
any  author  or  bookseller,  and  if  the  com- 
mittee declares  that  the  work  is  fit  to  be 
printed,  the  author  and  publisher  are 
thenceforth  discharged  from  all  further 
responsibility.  The  Chancellor  of  Justice 
of  the  State  is  by  right  President  of  the 
Committee.  But  this  is  a  voluntary  and 
not  an  obligatory  previous  censorship. 
riy  a  former  resolution  of  the  Diet  of 
1788,  books  of  controversy  which  attack 
the  established  religion  (the  Lutheran  or 
Augsburg  Confession)  or  support  the 
teueuj  or  other  communions,  are  excluded 


from  the  liberty  of  the  press.  Persons 
guilty  of  libel  and  other  offences  by 
means  of  the  press  are  tried  by  a  jury. 
By  a  law  enacted  by  the  Diet  in  1812, 
a  newspaper  which  insults  or  defames  a 
foreign  government  friendly  to  Sweden, 
is  liable  to  be  suppressed  by  order 
of  the  chancellor,  without  any  other 
formality.  This  has  occurred  repeatedly, 
but  then  the  paper  appears  again  the  next 
day  under  a  slightly  altered  title;  for 
instance,  the  Argus  is  suppressed,  but  is 
continued  under  the  title  of  Argus  II.  or 
Argus  III. 

The  constitution  of  Norway  proclaimed 
in  the  Storthing  of  Eidswold,  November, 

1814,  enacts  that  no  one  shall  be  pro- 
secuted for  his  printed  writings,  unless  he 
wilfully  and  evidently  manifests  or  en- 
courages otliers  to  manifest  disobedience 
to  the  laws,  contempt  for  religion,  mo- 
rality, or  the  constitutional  powers,  or 
resistance  to  the  constitutional  authorities, 
or  is  guilty  of  defamation  and  libel 
against  any  one,  in  which  case  he  shall 
be  fined  by  the  tribunals. 

The  constitution  of  the  Netherlands  of 

1815,  which  is  still  in  force  in  the  king- 
dom of  Holland,  says,  art.  227,  "  The  press 
being  the  fittest  means  to  spread  know- 
ledge, every  one  has  a  right  to  make  use 
of  it  to  communicate  his  thoughts,  without 
needing  previous  permission.  But  all 
authors,  printers,  editors,  or  publishers, 
are  answerable  for  those  writings  which 
attack  the  rights  either  of  society  or  of 
individuals." 

By  art.  18  of  the  constitution  of  Bel- 
gium the  press  is  declared  to  be  free ;  no 
censorship  can  ever  be  established.  Au- 
thors, editors,  and  printers  are  not  re- 
quired to  give  security.  Offences  com- 
mitted through  the  press  are  tried  by  the 
ordinary  courts. 

In  Denmark,  an  ordinance  of  Christian 
VII.,  dated  September,  1799,  on  the  sub 
ject  of  the  press,  abolishes  the  previouh 
censorship,  but  imposes  severe  penalties 
on  those  who  offend  through  the  press; 
death  is  the  penalty  for  any  person  who 
shall  excite  rebellion  or  provoke  a  funda- 
mental change  in  the  constitution  of  the 
monarchy.  Whoever  censures  or  defames 
or  excites  hatred  or  contempt  against  the 
constitution  of  the  kingdom  and  the  go 
2p2 
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f  ernment  of  the  king,  either  on  general 
grounds  or  on  the  occasion  of  any  par- 
ticular act,  shall  be  banished  for  life,  and 
if  he  returns  without  permission,  shall  be 
sent  to  hard  work  for  life.  Whoever 
shall  censure  or  vilify  the  monarchical 
form  of  government  in  general  shall  be 
exiled  from  three  to  ten  years.  Any  libel 
against  the  person  and  honour  of  the 
king,  or  any  member  of  the  royal  family, 
shall  be  punished  with  exile.  Whoever 
publishes  a  work  tending  to  deny  the 
existence  of  God,  or  the  immortality  of 
the  soul,  or  to  cast  censure  or  ridicule  on 
the  fundamental  dogmas  of  the  Christian 
religion,  is  to  be  banished  likewise.  Any 
one  who  shall  attack  or  ridicule  the  tenets 
of  the  other  Christian  communions  tol- 
erated in  the  kingdom,  shall  be  punished 
by  a  short  imprisonment  on  bread  and 
water.  The  same  punishment  is  assigned 
to  those  who  shall  offend  public  morals 
by  their  writings.  Any  one  defaming 
a  foreign  prince  friendly  to  Denmark,  or 
ascribing  to  his  government  any  unjust  or 
disgraceful  act,  without  quoting  any  au- 
thority, shall  be  sent  to  hard  work  in 
a  house  of  correction  for  a  limited  period. 
The  liberty  of  the  German  press,  or 
the  thing  so  called,  varied  in  former 
times  according  to  the  spirit  of  the  dif- 
ferent governments.  As  long  as  the 
emperors  of  the  house  of  Austria  were 
under  the  influence  of  the  Jesuits,  they 
tried  to  establish  certain  rules  in  order 
to  check  the  press  equally  all  over  the 
empire,  and  an  imperial  commission  was 
appointed,  which  sat  at  Frankfort  on  the 
Main,  to  watch  over  the  productions  of  a 
host  of  authors.  The  states  of  the 
empire  however  showed  little  deference 
to  imperial  orders;  many  of  them  al- 
lowed the  press  nearly  complete  free- 
dom ;  and  Saxony  being  foremost  among 
them,  the  booksellers  ceased  to  assemble 
at  Frankfort,  and  chose  Leipzig  for  the 
centre  of  their  extensive  trade,  which  it 
has  remained  ever  since.  King  Frederick 
II.  of  Prussia  granted  liberty  to  the 
press  '*  because  it  amused  him  ;"  but  he 
cautioned  the  editors  of  newspapers  "  to 
act  cum  grano  salis,  and  especially  not  to 
give  offence  to  foreign  states."  The  cen- 
sorship was  abolished  in  Bavaria  in  1803 ; 
in  Hesse  and  Mecklenburg  it  existed  only 


occasionally ;  and  in  Holstein  the  press 
had  always  been  free  ;  but  these  were 
exceptions,  and  in  most  of  the  Roman 
Catholic  states,  especially  in  Austria,  the 
press  was  most  arbitrarily  checked.  The 
great  exertions  of  the  German  nation  to 
put  down  the  power  of  Napoleon  and  re- 
establish most  of  their  petty  princes  on 
their  thrones,  seemed  to  deserve  some  re- 
ward, and  the  princes  consequently  pro- 
mised, in  Art.  18  of  the  Act  of  Con- 
federation, "  that  the  diet  should  occupy 
itself  in  its  first  meeting  with  fixing 
general  rules  concerning  the  press  in 
Germany."  The  nation  thought  that 
such  rules  would  be  in  favour  of  the 
liberty  of  the  press,  but  it  soon  became 
manifest  that  they  were  greatly  mistaken 
in  forming  such  sanguine  hopes.  Severa 
of  the  minor  states,  however,  abolished 
the  censorship;  as  Nassau  in  1814,  Wiir- 
temberg  in  1815,  and  Saxe- Weimar  in 
1816,  The  political  agitation  of  Europe 
after  the  downfall  of  Napoleon,  and  the 
desire  of  a  new  order  of  things,  which 
seemed  to  take  the  same  turn  in  Germany 
as  in  Spain  and  Italy,  caused  the  German 
rulers  to  hold  a  congress  at  Karlsbad  in 
1819,  by  which  the  German  periodical 
press  was  enslaved  by  the  decision  that 
all  books  or  other  printed  publications 
under  twenty  sheets  should  be  subjected 
to  a  censorship.  The  spirit  which 
directed  this  censorship  was  most  arbi- 
trary and  harsh,  and  led  to  collisions  of 
the  most  dangerous  kind  between  the  re- 
presentative bodies  of  the  states  and  the 
rulers.  Nor  was  the  liberty  of  the  press 
for  books  above  twenty  sheets  respected, 
and  political  authors  especially  ex- 
perienced many  persecutions,  while, 
strangely  enough,  religious  matters 
might  be  treated  with  perfect  freedom. 

The  French  revolution  in  1830  pro- 
duced most  salutary  effects  in  Germany. 
The  people  rose  in  arms,  demanding  con- 
stitutional rights,  and  above  all  a  free 
press,  and  the  rulers  were  in  some  states 
compelled  to  grant  their  claims.  In  §  37 
of  the  new  constitution  of  the  electorate 
of  Hesse,  it  is  said  that  the  press  and  the 
book  trade  shall  enjoy  complete  liberty, 
and  that  the  censorship  shall  only  exist 
in  cases  specified  by  the  diet.  Similar 
laws    were    made  in  the  kingdoms  of 
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Saxony  and  Hanover,  in  Brunswick  and 
most  of  the  minor  states.  The  most 
liberal  regulations  for  the  press  were  ob- 
tained by  the  chambers  of  the  grand 
duchy  of  Baden,  in  December,  1831 ;  but 
the  fear  of  the  French  revolutionists 
having  then  subsided,  the  laws  of  Baden 
as  to  the  press  were  declared  by  the  diet, 
in  1832,  to  be  contrary  to  the  general  law 
(the  decree  of  Karlsbad  of  1819),  and 
the  press  in  Baden  was  once  more  en- 
slaved. On  the  28th  of  June,  1832,  the 
diet  resolved  that  care  should  be  taken  to 
compel  the  editors  of  newspapers  and 
other  political  productions  to  keep  within 
proper  limits  in  publishing  the  debates  of 
the  representative  bodies,  and  the  diet  of 
1836  declared  that  editors  of  newspapers 
and  political  writers  should  publish  no 
accounts  of  such  debates  except  those 
published  in  the  government  papers,  or 
extracts  from  them.  Since  that  time 
there  has  been  a  visible  reaction  against 
the  freedom  of  the  press,  though  the 
censorship  is  much  more  severe  against 
political  and  historical  publications  than 
against  other  works-  It  was  hoped  that 
the  present  king  of  Prussia,  who  mani- 
fested very  liberal  sentiments  when  his 
kingdom  was  threatened  with  a  French 
invasion,  would  grant  a  free  press ;  but 
that  fear  having  ceased  in  1841,  the  king 
gave  fresh  orders  to  adhere  strictly  to 
the  decree  of  Karlsbad,  so  that  now  only 
books  above  twenty  sheets  are  exempt 
from  the  censorship.  There  are,  how- 
ever, plenty  of  means  in  Prussia,  as  well 
as  in  the  rest  of  Germany,  for  prevent- 
ing authors  from  publishing  works  of  a 
tendency  contrary  to  the  views  of  its 
government ;  for  nearly  all  men  of 
scientific  attainments,  being  in  the  service 
of  government,  expose  themselves  to 
dangerous  consequences  unless  they  act 
as  Frederick  the  Great  recommended, 
"  cum  grano  salis."  A  proof  of  the  in- 
fluence of  the  government  in  this  respect 
is  the  strange  change  in  the  spirit  of  so 
many  Prussian  authors  since  the  accession 
of  the  present  king.  Previous  to  this 
event  the  worship  of  the  philosophy  of 
Hegel  was  almost  necessary  for  obtain- 
ing places  under  government :  the  present 
king,  however,  was  known  to  be  opposed 
to  Hegel,  and  no  sooner  was  he  king 


than  Hegel  was  abandoned  by  most  of 
his  disciples,  and  those  who  stuck  to  him 
were  attacked  without  mercy.  Great 
numbers  of  Prussian  authors,  who  were 
not  known  for  their  piety  before  the 
king's  accession,  became  known  for  it 
after.  The  only  country  where  the  press 
was  free,  in  spite  of  the  decrees  of  the 
diet,  was  the  duchy  of  Holstein.  as  men- 
tioned above :  and  the  most  liberal  Ger- 
man works  were  printed  and  issued  by 
the  publishers  at  Altona:  but  since  the 
dissensions  between  the  German  and  the 
Danish  populations  of  the  kingdom  of 
Denmark,  the  periodical  press  in  that 
duchy  has  been  enslaved  to  such  a  degree 
that  even  suspicious  music  has  not  passed 
the  scissors  of  the  censors,  as  we  read  in 
a  late  number  of  the  '  Hamburger  Cor- 
respondent.' 

In  the  political  systems  prevalent  in 
Germany,  censorship  is  one  of  the  various 
functions  of  the  police,  a  word  which 
among  the  German  theorists  has  a  much 
larger  meaning  than  we  are  accustomed 
to  give  to  it.  The  direction  of  the  cen- 
sorship was  accordingly  in  the  hands  of 
the  ministers  of  police.  The  present 
king  of  Prussia,  however,  established  an 
Ober-Censur-Behorde,  or  a  commission 
charged  with  the  direction  of  the  censor- 
ship and  the  superintendence  of  the  dif- 
ferent censors  in  the  provinces.  A  similar 
arrangement  was  lately  made  in  Austria: 
the  censorship  was  taken  from  the 
minister  of  police,  and  intrusted  to  a 
commission,  as  in  Prussia,  which  is 
under  the  control  of  the  minister  of  the 
interior. 

(  Conversations- Lexicon,  Supplement, 
Art.  Pressfreiheit ;  Lesur,  Anmtaire ; 
Venturini,  Chronik  des  Neunzehnten 
Jahrhunderts.) 

The  constitutions  of  the  various  States 
composing  the  North  American  Union 
admit  the  absolute  liberty  of  the  press. 
There  is  of  course  in  each  state  a  law  of 
libel,  suflBciently  strict,  concerning  which 
it  may  be  entertaining  to  read  Cobbett's 
account  of  his  own  trial,  entitled  '  A 
Republican  Judge,'  under  the  assumed 
name  of  Peter  Porcupine.  In  the  slave 
states  there  are  very  severe  laws  against 
I  interfering  by  the  press  with  the  great 
I  question  of  slavery.     It  has  been  stated 
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that  abolitionist  newspapers  are  seized  at 
tlie  post-office. 

The  republics  of  Spanish  America 
likewise  acknowledge  the  principle  of  the 
unfettered  liberty  of  the  press,  however 
it  may  have  been  often  violated  in  prac- 
tice amidst  the  never  ending  factions  and 
civil  wars  of  those  countries.  The  con- 
stitution of  the  Brazilian  Empire  esta- 
blishes the  freedom  of  the  press  without 
any  censorship/ ;  but  an  author  is  liable 
to  punishment  in  such  cases  as  are  pro- 
vided by  law. 

(Beckmann,  History  of  Inventions ; 
Burton,  Diary ;  Encyclopedie  Metho- 
diqiie,  section  "  Juiisprudence, "  art. 
"  Censure  des  Livres ;"  Thibaudeau, 
Histoire  de  la  France  et  de  Napoleon 
Bonaparte  ;  Bacqua,  Codes  de  la  Legisla- 
tion Fran^aise,  1843;  Collection  de  Con- 
stitutions et  Chartes,  by  A.  Dufau,  etc. 
Paris,  1 830  ;  and  the  other  works  and 
pamphlets  quoted  in  the  course  of  this 
article.) 

PRESUMPTION.  A  presumption  is 
variously  defined.  The  following  is  a 
definition : — "  A  presumption  may  be  de- 
fined to  be  a  belief  as  to  the  existence  of 
a  fact  not  actually  known,  arising  from 
its  necessary  or  usual  connection  with 
others  which  are  known."  (Starkie,  Law 
of  Evidence,  i.  23.)  In  another  passage 
(p.  1234)  the  same  definition  is  given  in 
substance,  with  the  word  "inference" 
substituted  for  "  belief." 

A  fact  may  be  proved  by  the  immediate 
knowledge  of  the  witnesses  to  it,  which  is 
called  direct  evidence.  If  it  cannot  be  so 
proved,  some  other  fact  may  generally  be 
proved  by  direct  evidence,  from  which 
the  fact  in  question  may  often  be  inferred. 
If  such  other  fact  can  be  proved,  and  the 
existence  of  the  fact  in  question  can  be 
inferred,  such  inference  is  a  presumption. 
The  inference  may  be  either  strictly  lo- 
gical or  necessary,  or  it  may  be  only  pro- 
bable, that  is,  the  fact  inferred  may  be 
true  or  it  may  not  be  true.  If  we  cannot 
infer  from  the  fact  proved  that  the  fact  in 
question  may  be  true,  there  can  be  no 
presumption  at  all  as  to  such  last  fact. 
In  all  cases,  then,  in  order  to  establish 
%  presumption,  there  must  necessarily  be 
an  inference  from  a  fact  or  facts ;  but  the 
inference  may  be  either  necessary  or  pro- 


bable. If  necessary,  it  cannot,  by  the 
supposition,  be  disproved ;  if  probable,  it 
may  either  be  disproved  by  evidence,  or 
it  may  not  be  possible  to  disprove  it  for 
want  of  evidence,  and  yet  the  inference 
will  still  only  be  probable. 

Presumptions  which  are  necessary  can 
hardly  ever  be  considered  as  not  con- 
clusive in  any  system  of  law.  Presump- 
tions which  are  only  probable  may  by 
positive  law  be  made  as  conclusive  as 
necessary  presumptions,  that  is,  it  may 
not  be  permitted  to  disprove  them  when 
they  could  be  disproved;  or  where  such 
disproving  evidence  is  wanted,  and  yet 
the  inference  is  only  probable,  positive 
law  may  give  it  the  same  conclusive  force 
as  a  necessary  presumption. 

A  presumption,  when  established,  that 
is,  a  fact  when  presumed,  is  legally  the 
same  as  a  fact  proved  in  such  manner  as 
the  particular  system  of  law  requires  such 
fact  to  be  proved.  If,  then,  the  law  an- 
nexes any  legal  consequence  to  a  given 
fact  when  proved,  it  annexes  the  same  to 
it  when  the  fact  is  legally  presumed.  It 
is  only  by  virtue  of  legal  consequences 
being  annexed  to  facts  that  they  become 
objects  of  jurisprudence.  The  establish- 
ment then  of  a  presumption,  in  a  legal 
sense,  is  only  the  establishment  of  a  fact 
to  which  certain  legal  consequences  are 
annexed. 

In  our  own  system,  the  presumption  is 
sometimes  made  by  a  judge  or  a  number 
of  judges,  and  sometimes  by  a  jury,  but 
the  consequences  are  the  same.  Some 
writers  say  that  presumptions  are  either 
"legal  and  artificial"  or  "natural." 
They  divide  "  artificial  or  legal  presump- 
tions" into  two  kinds,  immediate  and 
mediate.  "  Immediate  are  those  which 
are  made  by  the  law  itself  directly  and 
without  tlie  aid  of  a  jury.  Mediate  pre- 
sumptions are  those  which  cannot  be 
made  but  by  the  aid  of  a  jury."  "  Pre- 
sumptions may  therefore  be  divided  into 
three  classes:  1,  Legal  presumptions 
made  by  the  law  itself,  or  presumptions 
of  mere  law ;  2,  Legal  presumptions  to 
be  made  by  a  jury,  or  presumptions  of 
law  and  fact ;  3,  Mere  natural  presump- 
tions, or  presumptions  of  mere  fact." 
(Starkie,  p.  1241.) 

The  first  class  of  presumptions,  it  is 
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Said,  are  either  absolute  and  conclusive, 
.  or  they  may  be  rebutted  by  evidence  to 
the  contrary.  The  presumption  of  law 
that  a  bond  was  executed  upon  a  good 
consideration  cannot  be  rebutted  by  evi- 
dence, so  long  as  the  bond  is  unimpeached, 
that  is,  so  long  as  it  is  admitted  to  be  a 
bond.  But  though  the  law  presumes  that 
a  bill  of  exchange  was  accepted  on  good 
consideration,  it  admits  evidence  to  show 
that  such  was  not  the  fact.  Now  this 
presumption  of  mere  law  is  nothing  more 
than  a  fact  presumed  by  a  judge  or 
judges,  to  which  fact  so  presumed,  that  is, 
so  taken  to  be  true,  certain  legal  con- 
sequences are  annexed  or  belong.  It  is, 
however,  a  very  inaccurate  expression  to 
speak  of  a  presumption  of  mere  law ;  for, 
as  the  same  writer  says  (p.  1242),  "when 
the  law  presumes  or  infers  any  fact  to 
which  a  legal  consequence  is  annexed 
from  any  defined  predicament  of  facts, 
the  law  in  effect  indirectly  annexes  to 
that  predicament  the  legal  consequence 
which  belongs  to  the  presumed  fact." 

One  presumption  of  mere  law  may  be 
opposed  by  another,  and  the  law,  that  is, 
the  court,  must  then  decide  which  is  the 
stronger. 

Presumptions  of  mere  law,  as  shown, 
are  such  as  are  made  by  the  court.  There 
are  instances  of  presumptions  made  by 
Act  of  Parliament,  that  is,  the  legislature 
has  declared  that  a  certain  fact  or  facts, 
when  proved,  shall  be  conclusive  proof  of 
another  unproved  fact  which  is  not  a 
necessary,  and,  it  may  be,  is  often  not  a 
highly  probable  inference  from  the  proved 
fact.  A  statute  of  21  James  I.  c.  27 
(now  repealed),  made  proof  of  the  con- 
cealment of  the  death  of  a  bastard  child 
by  the  mother  conclusive  evidence  of  her 
having  murdered  it,  unless  she  could 
prove  that  it  was  born  dead.  Sometimes 
an  Act  of  Parliament  declares  that  a  cer- 
tain presumption  shall  not  be  allowed  or 
made.  (2  &  3  Wm.  IV.  c.  71,  s.  6.)  A 
presumption  of  mere  law  is  sometimes 
called  an  intendment  of  law. 

Presumptions  of  law  and /aci  are  *'  also 
artificial  presumptions  which  are  recog- 
nised and  warranted  by  the  law  as  the 
proper  inferences  to  be  made  by  juries 
under  particular  circumstances."  (Star- 
kie,  p.  1243.)      In  other  words,  these  are 


facts  which  the  law,  that  is,  the  court, 
will  allow  a  jury  to  presume  from  other 
facts  proved  by  direct  evidence.  When 
the  presumed  fact  is  declared  by  the  jury 
to  be  a  real  fact,  or  is  implicitly  declared 
in  their  verdict,  the  legal  effect  is  the 
same  as  if  it  were  presumed  by  the  judge. 
Indeed  it  is  said  "that  the  inference 
(made  by  the  jury)  is  never  conclusive," 
which  appears  to  mean  that  there  are 
presumptions  which  are  not  necessary, 
and  sometimes  may  not  be  highly  pro- 
bable, but  they  are  still  such  as  a  jury 
may  make  (at  least  under  the  direction 
and  advice  of  the  court),  and  their  verdict 
will  be  good.  "  Thus  a  jury  is  required, 
or  at  least  advised  by  a  court,  to  infer 
a  grant  of  an  incorporeal  hereditament 
after  an  adverse  enjoyment  for  the  space 
of  twenty  years  unanswered."  (Starkie, 
p.  1244.)  On  this  subject  it  is  said  in 
another  passage  (p.  1214),  "the  presump- 
tion of  right  in  such  cases  is  not  con- 
clusive; in  other  words,  it  is  not  an 
inference  of  mere  lata  to  be  made  by  the 
courts,  yet  it  is  an  inference  which  the 
couiis  advise  juries  to  make  whenever 
the  presumption  stands  unrebutted  by 
contrary  evidence.  Such  evidence  in 
theory  is  mere  presumptive  evidence  ;  in 
practice  and  effect  it  is  a  bar." 

The  third  class  contains  "  the  natural 
presumptions  of  mere  fact."  "  They  are 
wholly  independent  of  any  artificial  legal 
relations  and  connections,  and  differ  from 
presumptions  of  mere  law  in  this  essential 
respect,  that  those  depend  upon  or  rather 
are  a  branch  of  the  particular  system 
of  jurisprudence  to  which  they  belong ; 
but  mere  natural  presumptions  are  Uerived 
wholly  by  means  of  the  common  expe- 
rience of  mankind  from  the  course  of 
nature  and  the  ordinary  habits  of  society." 
(Starkie,  p.  1245.)  This  class  of  pre- 
sumptions properly  belongs  to  a  jury,  and 
yet  the  courts  will  sometimes  make  pre- 
sumptions of  this  kind  without  the  aid  of 
a  jury.  These  presumptions  then  are 
such  as  a  jury  may  make  without  the  ad- 
vice or  direction  of  the  court,  and  "it 
seems  to  be  a  general  rule  that  whenever 
there  is  evidence  on  which  a  jury  have 
founded  a  presumption  according  to  the 
justice  of  the  case,  the  courts  will  not 
grant  a  new  trial."     (Starkie,  p.  1247.) 
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Though  this  division  of  presumptions  is 
far  from  being  characterised  by  precision, 
it  cannot  be  denied  that  it  is  a  kind 
of  index  to  the  practice  of  the  courts  as 
to  presumptions.  The  division  is  founded 
— first,  on  the  fact  that  certain  presump- 
tions, which  are  by  no  means  necessary 
consequences  from  the  facts  proved,  are 
admitted  by  the  judges  either  as  con- 
clusive or  as  valid,  till  they  are  dis- 
proved; these  presumptions  are  some- 
times made  by  the  court,  but  when  it 
is  necessary  the  court  will  permit  or 
advise  the  jury  to  make  them  in  order  to 
arrive  at  a  conclusion  as  to  the  fact  in 
question :  and,  secondly,  it  is  founded  on 
the  different  functions  of  the  judge  and 
the  jury,  the  former  declaring  the  law, 
and  the  latter  finding  the  facts,  when 
their  assistance  for  that  purpose  is  neces- 
sary. 

The  presumptions  of  mere  law,  whether 
made  by  the  court  or  by  the  jury  under 
its  direction,  are  really  artificial  rules  of 
proof  which  have  been  established  by 
judicial  decisions,  or  which  in  any  new 
case  the  court  upon  due  consideration  will 
make,  and  if  necessary  will  direct  the 
jury  accordingly. 

In  those  courts  where  there  is  no  jury, 
one  ground  of  the  classification  made  by 
Starkie  does  not  exist,  and  the  judge 
makes  his  presumptions  either  in  confor- 
mity to  the  technical  rules  of  his  court  in 
cases  to  which  they  apply,  or  he  makes 
his  presumptions  in  cases  where  there  are 
no  technical  rules,  just  as  a  jury  does  or 
any  indifferent  persons  do  upon  facts  sub- 
mitted to  them  for  their  consideration. 

Presumption  then  is  either  a  positive 
rule  by  which  a  certain  conclusion  is 
declared  by  statute,  or  by  the  judges. 
or  by  the  jury  under  the  direction  and 
advice  of  the  judges,  to  follow  from  cer- 
tain other  proved  facts;  or  it  is  a  con- 
clusion from  certain  other  proved  facts 
which  a  judge  or  a  jury  may  make  if 
they  find  the  probative  force  of  the  proved 
facts  sufficient  to  induce  them  to  make  the 
inference  called  by  Starkie  a  natural  pre- 
sumption, or  presumption  of  mere  fact. 
Presumptions  therefore  are  incident  to 
every  head  of  law  in  which  proof  is 
required;  and  the  presumptions  which 
are  positive  rules  of  law  are  part  of  the  , 


law  of  the  things  to  which  they  relate. 
The  subject  of  Presumptions  is  an  impor- 
tant part  of  the  law  of  Evidence,  and 
it  requires  a  better  discussion  than  it  has 
yet  received. 

The  term  "prsesumptio"  occurs  occa- 
sionally in  the  '  Digest,'  and  in  the  sense 
of  an  inference  from  a  fact  proved  or  ad- 
mitted. {Dig.,  22,  tit.  3,  s.  25.)  The 
general  rule  as  to  proof  is,  that  he  who 
affirms  must  prove  what  he  affirms. 
"  There  are,  however,  facts  which  are  to 
be  presumed  until  the  contrary  is  proved, 
prsesumptiones ;  he  who  maintains  such  a 
fact  is  accordingly  relieved  from  the  proof 
of  it :  the  burden  of  proof  in  reference  to 
it  is  transferred  to  the  opposing  party, 
who  maintains  the  non-existence  of  the 
fact ;  as  for  example,  the  continuation  of 
a  right  which  has  once  begun  to  exist  is 
presumed,  and  consequently  he  who  main- 
tains that  it  has  ceased  must  prove  that : 
he  who  affirms  that  he  has  a  right,  is  only 
required  to  prove  its  acquisition,  and  not, 
what  is  contained  in  his  affirmation,  that 
he  still  has  it."  (Puchta,  Ciirsus,  &c., 
ii.  183.) 

(Bentham,  Rationale  of  Judicial  Evi- 
dence ;  Starkie,  On  Evidence ;  Phillips, 
On  Evidence.^ 

PRESUMPTIVE  HEIR.  [De- 
scent.] 

PRICE.  Political  economists  speak 
both  of  natural  or  necessary  price  and 
market  price.  The  natural  price  of  com- 
modities, it  is  said,  is  as  a  general  rule 
determined  by  the  cost  of  production,  or, 
in  other  words,  by  the  amount  of  labour 
expended  on  them;  and  consequently 
equal  quantities  of  labour  will  exchange 
for  equal  quantities  of  labour.  The  mode 
of  ascertaining  what  are  equal  amounts 
of  labour  is  not  and  cannot  be  clearly 
explained ;  and  it  is  admitted  that  the 
equality  of  labour  is  not  to  be  measured 
by  time  only,  but  the  kind  of  labour  must 
be  taken  into  the  account.  This  natural 
price  is  the  same  thing  which  is  meant  by 
the  expression  Real  Value,  which  is  said 
to  be  dependent  solely  on  the  quantity  of 
labour  necessary  for  the  production  of  a 
thing.  The  market  price  or  exchangeable 
value  is  that  value  in  exchange  which  is 
actually  got  for  anything,  which  will  not 
always  be  the  same  as  the  price  called 
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natural  or  real ;  but  the  exchangeable 
value,  it  is  said,  never  varies  materially 
either  above  or  below  the  real  value. 
Accordingly  the  cost  of  production  is 
considered  to  be  that  which  regulates 
naarket  price,  when  industry  is  not  re- 
stricted; but  this  doctrine  is  sometimes 
announced  with  a  limitation  :  the  things 
produced  must  be  such  as  can  be  indefi- 
nitely increased  in  quantity  by  the  appli- 
cation of  fresh  capital  and  labour  to  their 
production. 

According  to  this  doctrine  labour  is 
the  measure  of  real  value,  and  real  value 
never  varies  much  from  exchangeable 
value.  But  labour  itself  requires  a  repre- 
sentative, something  that  shall  measure 
one  kind  of  labour  compared  with  another ; 
and  gold  and  silver  are  commonly  used 
for  this  purpose.  But  gold  and  silver 
also  vary  both  in  real  value,  as  above 
explained,  and  in  exchangeable  value: 
the  result  of  all  which  is,  that  there  is  no 
measure  of  the  exchangeable  value  of 
a  thing  other  than  the  amount  of  gold  or 
silver  or  anything  else  that  can  be  got  for 
it.  Things  must  be  exchanged  either  by 
simple  barter  without  any  price  being 
fixed  on  the  things  exchanged,  or  by  an 
exchange  of  commodities  in  which  ex- 
change the  commodities  have  a  money 
price  fixed  upon  them,  or  by  giving  gold 
and  silver  or  other  things  which  are  cur- 
rent as  coin  for  commodities. 

In  nations  called  civilized  the  ex- 
changes are  actually  made  by  giving 
stamped,  metal  for  other  things,  or  by 
some  arrangement  which  is  equivalent  to 
giving  stamped  metal,  so  far  as  concerns 
the  price  of  things.  The  exchangeable 
value  or  the  market  price  of  a  thing  is 
therefore  the  money  which  it  really  brings. 
He  who  has  labour  to  offer  for  hire,  and 
he  who  by  labour,  or  by  labour  and 
capital  combined,  which  is  the  accumu- 
lated result  of  labour,  produces  a  thing 
for  sale,  under  the  ordinary  circumstances 
of  society  know  pretty  nearly  what  they 
will  get  for  their  labour;  for  the  price 
which  they  will  get  is  either  a  matter  of 
contract  with  some  determinate  person 
or  persons,  or  it  is  that  market  price 
which,  as  a  general  rule,  varies  during  li- 
mited periods  of  time  within  certain  limits 
that  are  tolerably  well  ascertained.     The 


principle  which  determines  whether  a 
man  will  continue  to  offer  his  labour  for 
the  hire  or  price  which  at  any  particular 
time  he  can  have  for  it,  or  will  continue 
to  produce  things  for  the  price  which  at 
any  particular  time  he  may  be  able  to  get 
for  them,  is  stated  in  Political  Eco- 
nomy. 

Some  writers  who  have  laid  down  the 
doctrines  of  natural  and  market  price  as 
above  stated,  have,  however,  not  over- 
looked the  facts  which  are  exceptions  to 
the  doctrine.  Professor  Tucker  remarks 
(  The  Laws  of  Wages,  Profits,  and  Rent, 
Introduction,  p.  8),  "  All  commodities 
may  therefore  be  divided  into  two  kinds 
as  to  their  exchangeable  value :  one,  that 
class  which,  being  the  product  of  man, 
will  command  as  much  labour  in  the 
market  as  it  has  cost  to  procure  them; 
the  other,  the  product  in  part  of  nature, 
in  which  the  labour  they  will  command 
may  greatly  exceed  that  expended  in  ob- 
taining them,  according  to  the  proportion 
between  the  competition  to  possess  them 
and  the  supply."  The  distinction  here 
made  is  cited  for  the  purpose  of  showing 
that  some  economists  have  perceived  that 
the  labour  expended  on  things  is  not 
always  the  measure  of  their  exchangeable 
value.  It  remains  for  economists  to  con- 
sider whether  the  labour  expended  upon 
anything  can  in  any  case  with  any  pro- 
priety of  language  be  considered  the 
measure  of  its  exchangeable  value.  La- 
bour, it  is  affirmed,  gives  to  everything 
its  exchangeable  value,  which  is  time.  It 
is  also  said  that  the  amount  of  labour 
regulates  or  determines  the  exchangeable 
value.  But  it  is  admitted  that  the  value 
of  labour  itself  depends  on  the  demand 
for  it  and  the  supply.  Therefore,  accord- 
ing to  this  theory,  exchangeable  value  is 
regulated  or  determined  by  labour;  the 
exchangeable  value  of  which  labour  is 
determined  by  something  else.  The 
term  labour  is  here  of  course  used  in  its 
comprehensive  sense,  as  including  all 
means,  material  and  not  material,  by 
which  anything  is  brought  into  that  form 
in  which  men  desire  to  have  it,  and 
brought  to  that  place  in  which  the  men 
are  who  desire  to  have  it. 

The  terms  Natural  Price  and  Real  Va- 
lue, if  they  are  taken  to  signify  merely,  aa 
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they  must  be  taken,  the  value  which  a 
man  in  his  own  estimation  puts  on  the 
things  which  he  has  produced,  may  be 
convenient  terms;  though  the  word  Na- 
tural is  a  word  always  liable  to  abuse, 
and  Real  is  a  singular  kind  of  term  to  in- 
dicate the  value  which  a  man  sets  on  his 
own  labour.  If  he  wants  to  keep  the 
product  of  his  labour  for  himself,  he  may 
call  it  by  any  name  that  he  likes.  But 
as  a  general  rule,  the  real  value  of  a 
man's  labour,  that  which  he  can  realize 
for  it,  is  the  value  of  it  to  others,  its 
exchangeable  value.  The  exchangeable 
value  of  a  thing  is  its  realization  :  the  so- 
called  Real  value  is  idealization,  which 
often  fails  to  become  Reality. 

A  man  may  admit  that  labour  is  the 
sole  source  of  wealth,  and  of  all  exchange- 
able value,  and  that  the  cost  of  production 
is  an  essential  element  in  the  exchange- 
able value  of  all  commodities,  without 
admitting  that  the  cost  of  production 
is  the  regulator  of  selling  prices.  He 
may  contend  that  in  the  actual  operation 
of  exchanges  it  is  the  efficient  demand, 
the  will  and  the  power  to  purchase,  com- 
bined with  the  supply  that  really  regu- 
lates the  selling  price  of  all  things. 

These  two  opinions  are  not  so  directly 
opposed  as  at  first  sight  may  appear. 
There  are  two  ways  of  viewing  the  sub- 
ject of  exchangeable  value.  The  mode 
wliich  some  economists  adopt  is  to  trace 
it  from  the  operations  of  a  rude  and  savage 
state  to  the  complicated  conditions  of 
modern  society — a  process  something  like 
that  of  tracing  government  from  a  sup- 
posed state  of  nature  to  the  actual  condi- 
tion of  existing  governments.  There  is 
nothing  gained  by  this  mode  of  viewing 
the  subject,  and  it  involves  the  introduc- 
tion of  certain  hypotheses  not  necessary 
to  the  investigation.  The  other  method 
is  to  view  societies  as  they  exist,  and  to 
analyse  the  complicated  movements,  in 
which  consist  their  activity  and  energy. 
In  this  actual  condition  we  know  on  what 
terms  buyers  and  sellers  meet  in  the 
market.  Each  brings  to  market  what  he 
does  not  want,  and  he  gets  what  he  can. 
Each  knows  that  the  other  expects  and 
desires  to  make  a  profit  by  the  exchange, 
and  that  if  there  is  not  profit  on  both 
sides,  or  what  both  parties  consider  to  be 


profit,  the  exchange  will  not  continue. 
Each  therefore  has  his  own  measure  of 
that  which  he  would  give  in  exchange, 
and  he  is  moved  to   produce  what  he 
offers  in  exchange  by  the  general  market 
price  of  that  which  he  gives  in  exchange. 
His  power  to  produce  and  his  motive  to 
produce  are  therefore  regulated  at  each 
moment  by  something  which  is  anterior 
to  his  production  and  which  regulates  his 
production.      The  exchangeable  value  ot 
a  thing  therefore,  as  determined  by  the 
selling  price  at  a  given  time  or  by  the 
average  of  selling  prices  for  a  certain 
period,  is  in  practice  the  real  regulator  of 
the  labour  of  him  who  produces  for  sale. 
A  man  who  ventures  on  the  production 
of  a  new  article  can  only  guess  whether 
it  will  exchange  for  such  a  value  as  will 
give  him  a  profit:    and  he  is  often  de- 
ceived.    If  he  can  produce  a  thing  that 
is  already  in  demand  cheaper  than  it  has 
been  hitherto  produced,  he  has  a  certainty 
of  a  profit,  and  a  larger  profit  on  each 
single  article  than  before,  unless  there  are 
competitors  in  the  market.      Competition 
will  reduce  his  rate  of  profit.    Practically, 
the  selling  prices  of  any  given  time,  or 
the  average  of  such  prices  for  a   given 
period,  regulate   the   operations  of  pro- 
ducers both   as   to  the   quality  and  the 
amount  of  the  articles  which  they  pro- 
duce.    The  producer  has  always  regard 
both  to  the  cost  of  that  which  he  produces 
and  the  probable  price  that  he  can  get  for 
it.     The  price  that  he   can  get  cannot 
determine  the  cost  of  his  production,  nor 
can  the  cost  of  his  production  determine 
the  price  that  he  can  get  for  it ;  but  he 
does  produce  with  reference  to  a  certain 
price  which  he  expects  to  get.       The 
consumer  who  buys  his  commodity  never 
considers  the  cost  of  its  production.     He 
simply  avails  himself  of  the  competition 
of  the  sellers  to  get  it  at  the  lowest  market 
price :  if  it  is  an  article  of  necessity,  he 
must  buy  so  long  as  he  has  the  means  of 
buying ;  if  it  is  an  article  of  luxury,  he 
will  often  do  without  it,  if  the  amount  of 
the  supply  does  not  allow  hira  to  have  it 
on  his  own  terms ;  and  he  leaves  the  pro- 
ducers to  make  the  best  of  their  wares. 

The  difficulty  of  attaining  clear  con- 
ceptions on  all  such  subjects  as  price  is 
inseparable  from  the  complicated  nature 
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of  the  elements  which  enter  into  them. 
The  fault  of  most  economical  writers 
consists  in  the  absoluteness  of  the  prin- 
ciples which  they  lay  down,  for  there  is 
perhaps  no  principle  applicable  to  the 
operations  of  industry  which  is  suscep- 
tible of  being  laid  down  in  absolute  un- 
qualified terms.  Another  obvious  fault 
in  some  economical  writers  consists  in 
not  analysing  the  operations  of  society 
as  they  actually  are,  but  in  building  up 
their  theories  almost  entirely  on  certain 
axioms. 

Adam  Smith's  opinions  on  Price  are 
contained  in  his  seventh  chapter:  upon 
which  see  the  notes  in  the  edition  of  Smith, 
published  by  Knight  &  Co.,  1840:  the 
opinions  of  a  modern  school  are  contained 
in  the  article  '  Political  Economy '  in  the 
Edinburgh  Supplement  to  the  '  Encyclo- 
pa;dia  Britanuica.'  This  article,  with 
some  notes  upon  it  by  the  Rev.  J. 
M'Vickar,  has  been  republished  at  New 
York. 

PRIMOGENITURE  may  be  defined 
to  be  that  rule  of  English  law  by  which 
a  title  of  dignity  or  an  estate  in  land 
comes  to  a  person  in  respect  of  his  being 
an  eldest  male.  If  a  man  dies  seised  of 
real  estate,  of  which  he  had  the  absolute 
ownership,  without  having  made  any  dis- 
position of  it  by  his  last  will,  the  whole 
descends  to  the  heir  at  law,  or  customary 
heir;  and  the  heir  at  law  is  such  by 
virtue  of  being  the  eldest  male  person  of 
those  who  are  in  the  same  degree  of 
kindred  to  the  person  dying,  or  the  re- 
presentative of  such  eldest  male.  [Des- 
cent.] This  is  a  case  in  which  primo- 
geniture operates.  A  common  example 
of  primogeniture  is  where  a  father  dies 
absolutely  entitled  to  real  estate,  and 
without  disposing  of  it  by  will,  in  which 
case  his  eldest  son  takes  it  all.  If  land 
is  settled  or  entailed  on  a  man  and  his 
male  issue,  the  eldest  son  takes  the  land 
by  two  titles,  first  as  being  a  male,  and 
next  as  being  the  eldest  son.  The  law 
of  primogeniture  then  only  applies  in  the 
case  of  land  when  the  owner  dies  with- 
out having  made  any  disposition  of  it  by 
will,  or  where  the  land  is  settled  on  a 
man  and  his  male  issue.  It  does  not  apply 
when  the  interest  in  land  is  a  chattel 
interest,  or  a  term  of  years,  whatever 


may  be  its  duration ;  nor  does  it  apply 
when  real  estate  descends  to  daughters 
as  coparceners. 

At  present,  those  who  aie  the  absolute 
owners  of  large  landed  estates  seldom 
die  without  making  a  disposition  of  them 
by  will.  In  the  case  of  lands  which  are 
settled,  the  ])erson  in  possession  is 
generally  tenant  for  life,  and  the  inherit- 
ance is  entailed  on  the  eldest  son.  When 
the  eldest  son  is  about  to  marry,  it  is 
usual  for  the  father  and  son  to  take  the 
usual  legal  steps  (which  they  can  do  as 
soon  as  the  son  is  of  age)  to  unsettle  the 
estate  and  obtain  the  absolute  ownership. 
They  then  resettle  the  estate,  making  the 
father  tenant  for  life  as  before ;  the  son, 
who  was  before  tenant  in  tail,  is  also 
made  only  a  tenant  for  life  ;  and  the  in- 
heritance is  settled,  as  before,  on  the 
eldest  son  of  the  intended  marriage. 
Such  eldest  son  takes  the  estate,  not  as 
heir,  and  therefore  not  by  the  law  of  pri- 
mogeniture, but  he  takes  it  as  the  person 
designated  by  the  deed  of  settlement. 

When  a  man  happens  to  be  tenant  in 
tail,  he  usually  takes  the  legal  steps  neces- 
sary (which  he  can  do  as  soon  as  he  is  of 
age)  to  acquire  the  absolute  ownership 
of  the  property,  which  he  then  generally 
settles  again  by  deed  or  will,  or  disposes 
of  absolutely. 

It  is  usual  in  England  to  settle  all 
large  estates,  and  the  object  of  the  settle- 
ment is  to  keep  the  estates  together,  and 
to  perpetuate  them  in  one  family;  but 
there  is  a  limit  to  this  power  of  settle- 
ment. A  man  cannot,  either  by  deed  or 
will,  settle  his  land,  so  as  to  prevent  the 
absolute  ownership  of  it  from  being  ob- 
tained, for  a  longer  period  than  a  life  or 
lives  of  persons  in  existence  at  the  time 
when  the  settlement  takes  effect,  and 
twenty-one  years  more. 

Lands  in  Gavelkind  and  Borough 
English  are  an  exception  to  the  general 
rule  of  law  as  to  the  descent  of  land. 

The  law  of  primogeniture  then  only 
operates  in  the  cases  already  explained  ; 
and  the  system  of  settlements  by  which 
property  is  kept  together  in  large 
masses  is  quite  distinct  in  principle  from 
the  law  of  primogeniture.  It  is  not  the 
result  of  a  law  which  favours  primo- 
geniture, but  it  is  the  result  of  the  legal 
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power  which  an  owner  of  land  has  over 
it,  and  of  the  habits  of  the  people.  The 
various  reasons  which  have  laid  the 
foundation  of  this  habit,  and  which  per- 
petuate it,  are  foreign  to  the  considera- 
tion of  primogeniture  as  a  rule  of  law. 

In  Virginia,  after  the  Revolution,  an 
Act  was  passed  for  converting  estates  tail 
into  fee-simple,  and  at  the  same  time  the 
law  of  primogeniture  was  abolished. 
These  laws  have  so  far  been  in  accord- 
ance with  or  have  acted  on  public 
opinion,  that  a  parent  by  his  will  now 
generally  makes  the  same  disposition  of 
his  property  as  the  law  makes  in  case  he 
dies  intestate.  (Tucker's  Life  of  Jeffer- 
son, i.  9(3,  &c.) 

(Remarks  on  Primogeniture  and  En- 
tails;  Hayes,  Introduction  to  Convey- 
ancing.) 

PRINCE  is  the  Latin  word  princeps, 
which  was  originally  used  to  denote  the 
person  who  was  entitled  Princeps  Senatus 
in  the  Roman  State.  He  seems  to  have 
been  originally  the  custos  of  the  city,  and 
his  office  was  one  of  importance.  Sub- 
sequently it  became  a  title  of  dignity, 
and  the  princeps  was  named  by  the  censors. 
(Liv.,  xxvii.  2.)  Augustus  adopted  the 
title  of  princeps,  as  a  name  that  carried 
no  odium  with  it  (Tacitus,  Annal.,  i.  1) ; 
and  this  became  henceforward  the  title 
of  the  master  of  the  Roman  world.  Ac- 
cordingly the  constitutions  of  the  em- 
perors are  called  Principum  (Gains,  i.  2), 
or  Principales.  The  word  princeps  is 
formed  similarly  to  anceps,  municeps,  &c., 
and  contains  the  same  element  as  "  pri- 
mus." The  word  prince,  which  is  de- 
rived from  princeps,  is  now  applied  to 
persons  who  have  personal  pre-eminence, 
and  especially  to  certain  sovereigns  of 
small  states  who  possess  sovereign  power ; 
and  also  to  others  who  possess  the  title 
without  sovereign  power  or  anything  that 
distinguishes  them  politically  from  other 
flobles  or  persons  who  enjoy  privileges. 
But  the  word  seems  not  to  have  acquired 
so  definite  a  sense  as  that  which  belongs  to 
king,  duke,  marquis,  earl,  and  some  others 
of  the  class ;  but  rather  to  denote  persons 
of  high  rank  in  certain  states,  as  in 
Prussia,  Russia,  Italy,  and  other  conti- 
nental states,  or  persons  who  are  junior 
members  of  soverei^  houses. 


In  England  it  has  sometimes  been  the 
practice  of  the  heralds  to  speak  of  a  duke 
as  the  high  and  mighty  prince ;  but  the 
word  seems  rather  to  be  restricted  among 
us  in  its  application  to  persons  who  are  of 
the  blood-royal,  that  is,  a  son,  grandson, 
or  nephew  of  a  king ;  and  it  would  pro- 
bably be  extended  to  the  remote  male 
posterity  of  such  persons,  though  no  case 
has  arisen  in  the  course  of  the  last  three 
centuries.  But  in  its  application  it  is 
merely  a  term  of  common  language,  not 
being  conferred,  like  the  title  of  duke,  in 
any  formal  manner;  and  even  the  pre- 
cedence which  is  given  to  blood-royal  has 
respect  to  birth,  and  not  to  the  enjoyment 
of  this  word  as  a  title  of  honour.  The 
eldest  son  of  the  king  or  queen  regnant 
is  made  Prince  of  Wales  by  creation. 

PRINCIPAL  AND  AGENT. 
[Agent.] 

PRIOR,  PRIORY,  ecclesiastical  terms 
denoting  certain  monastic  foundations, 
and  the  heads  of  such  foundations.  They 
differ  in  nothing  essentially  from  the 
terms  abbot  and  abbey.  There  were  in 
England  religious  houses,  the  chiefs  of 
which  were  called  priors,  quite  as  rich 
and  as  powerful  as  many  that  had  a  chief 
who  was  called  the  abbot.  Thus  in 
Yorkshire  there  were  two  houses  at  no 
great  distance  from  each  other,  called 
Roche  and  Nostel,  the  head  of  the  former 
being  an  abbot  and  of  the  latter  a  prior, 
though  Nostel  was  the  more  ancient  and 
more  considerable  foundation.  Neither 
has  the  distinction  respect  to  the  order  to 
which  the  house  belonged ;  for  Kirkstall 
had  an  abbot,  while  Fountains  had  only 
a  prior,  and  yet  both  were  Cistercian 
houses.  The  prior  of  Saint  John  of 
Jerusalem  was  equal  to  any  abbot ;  yet  in 
the  main  we  find  the  greater  monastic 
foundations  presided  over  by  monks  who 
were  called  abbots,  as  Glastonbury,  Mal- 
mesbury,  Tewkesbury,  and  others  of 
ante-Norman  foundation.  In  some  cases 
there  was  both  an  abbot  and  a  prior, 
when  the  abbot  was  regarded  as  the 
superior  officer ;  and  in  the  priories  there 
was  often  a  second  officer  called  the  sub- 
prior. 

PRISONS.    [Transportation.] 
PRIVATE  ACT.     [Parliament.] 
PRIVATEER,  a  private  ship  of  wai; 
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iitted  out  at  the  cost  of  an  individual  for 
the  purpose  of  carrying  on  hostilities  on 
his  own  account,  but  with  the  permission 
of  a  belligerent  state,  against  the  public 
enemy.  It  is  the  practice  of  most  nations 
to  commission  vessels  of  this  kind  as 
auxiliaries  to  the  public  force.  The 
owners  of  them  are  licensed  to  attack  and 
plunder  the  enemy,  and  their  enterprise 
IS  encouraged  by  allowing  them  a  large 
portion  of  any  property  which  they  may 
capture.  It  is  usual  for  the  country  on 
whose  behalf  they  carry  on  war  to  take 
security  for  their  duly  respecting  the 
rights  of  neutrals  and  allies,  and  observing 
generally  the  law  of  nations.  In  Great 
Bi'itain  persons  are  empowered  to  fit  out 
pi-ivateers  by  letters  of  marque,  which 
are  granted  by  the  crown  upon  application 
in  due  form.  (45  Geo.  III.  c.  72 ; 
Blackstone,  Commentaries,  i.,  p.  259 ;  1 
Kent's  Commentaries,  96.) 

PRIVILEGE  {Privilegium,  from  the 
sense  of  which,  however,  it  has  been  per- 
verted), a  particular  beneficial  exemption 
from  the  general  rules  of  law.  The 
original  sense  of  privilegium  is  explained 
in  Law.  Privilege  is  of  two  kinds ;  real, 
attaching  to  place,  and  personal,  attaching 
to  persons,  as  ambassadors,  peers,  mem- 
bers of  parliament,  and  attorneys. 

Formerly  many  places  conferred  the 
privilege  of  freedom  from  arrest,  even  in 
criminal  matters,  upon  those  who  entered 
them ;  and  even  in  later  times  many 
places  existed  which  privileged  those  with- 
in them  from  arrest  in  civil  suits.  Of 
these  the  most  notorious  were  White 
Fryars,  the  Savoy,  the  Mint,  and  other 
places  in  their  neighbourhood.  But  by 
8  &  9  Wm.  III.  c.  27,  the  privileges  of 
all  these  places  were  abolished.  However, 
at  the  present  time,  no  arrest  can  be  made 
in  the  king's  presence,  nor  within  the 
verge  of  the  palace  of  Westminster,  nor 
in  any  palace  where  he  resides,  nor  in  any 
place  where  the  king's  justices  are  sitting 
(3  Jnst.,  148).  Personal  privilege,  which 
gives  freedom  from  arrest,  is  enjoyed  by 
all  suitors,  counsel,  witnesses,  or  other 
persons  attending  any  courts  of  record 
upon  business;  or  an  arbitrator  under  a 
rule  of  Nisi  prius.  This  exemption  is  to 
be  interpreted  liberally,  and  will  not, 
therefore,  be  forfeited  by  taking  refresh- 


ment after  a  suit,  or  by  going  other  than 
the  direct  road  to  or  from  a  court  (Com., 
Dig.,  tit.  *  Privileges ').  The  privileges  of 
the  members  of  the  House  of  Peers  and  of 
the  House  of  Commons  are  stated  under 
Peers  and  Parliament. 

PRIVY  COUNCIL  (Consilium  reps 
privatum.  Concilium  secretum  et  con- 
tinuum concilium  regis).  The  privy 
council,  or  council  table,  consists  of  the 
assembly  of  the  king's  privy  councillors 
for  matters  of  state.  During  the  existenc« 
of  the  Star-chamber,  the  members  of  the 
privy  council  were  also  members  of  that 
court.  Their  number  was  antiently  about 
twelve,  but  is  now  indefinitely  increased. 
The  present  usage  is,  that  no  members 
attend  the  deliberations  of  the  council  who 
are  not  especially  summoned  for  that  pur- 
pose. Members  of  the  privy  council  must 
be  natural-born  subjects  of  England,  and 
are  nominated  by  the  king  without  any 
patent  or  grant.  After  nomination  and 
taliing  the  oath  of  office,  they  immediately 
become  privy  councillors.  Formerly  they 
remained  in  office  only  during  the  life  of 
the  king,  who  chose  them  subject  to  re- 
moval at  his  discretion ;  but  by  6  Anne, 
c.  7,  the  privy  council  continues  in  ex- 
istence six  months  after  the  demise  of  the 
crown,  unless  sooner  determined  by  the 
successor,  and  they  are  to  cause  the  suc- 
cessor to  be  proclaimed.  The  privy  coun- 
cil of  Scotland  is  now  merged  in  that  of 
England,  by  6  Anne,  c.  6.  The  duties  of 
privy  councillors,  as  stated  in  the  oath  of 
office,  are  to  the  best  of  their  discretion 
truly  and  impartially  to  advise  the  king ; 
to  keep  secret  his  counsel,  to  avoid  cor- 
ruption, to  strengthen  the  king's  council 
in  all  that  by  them  is  thought  good  for 
the  king  and  his  land,  to  withstand  those 
who  attempt  the  contrary,  and  to  do  all 
that  a  good  councillor  ought  to  do  unto 
his  sovereign  lord.  By  the  Act  of  Settle- 
ment (12  &  13  Wm.  III.  c.  2)  all  matters 
relating  to  the  government  properly  cog- 
nizable in  the  privy  council  are  to  be 
transacted  there;  and  all  the  resolutions 
taken  thereon  are  to  be  signed  by  such  of 
the  privy  council  as  advise  and  consent  to 
them.     [Cabinet.] 

The  court  of  privy  council  is  of  great 
antiquity;  and  during  earlier  periods  of 
our  history  appears  not  always  to  have 
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confined  itself  to  mere  matters  of  state. 
It  had  always  and  still  has  power  to  in- 
quire into  all  offences  against  the  govern- 
ment, and  to  commit  offenders  for  the 
purpose  of  trial  in  some  of  the  courts  of 
law ;  but  it  often  assumed  the  cognizance 
of  questions  merely  affecting  the  property 
and  liberties  of  individuals.  This  is  evi- 
dent from  the  complaints  and  remon- 
strances that  so  frequently  occur  in  our 
history,  and  ultimately  from  the  declara- 
tory law  of  the  16  Chas  I.  referring  to 
such  practices.  Probably  the  very  state- 
ment of  Sir  Edward  Coke,  that  the  sub- 
jects of  their  deliberation  are  the  "pub- 
lique  good,  and  the  honour,  defence, 
safety,  and  profit  of  the  realm. . .  .private 
causes,  lest  they  should  hinder  the  pub- 
lique,  they  leave  to  the  justices  of  the 
king's  courts  of  justice,  and  meddle  not 
with  them,"  proceeded  from  his  know- 
ledge that  such  limits  had  not  always  been 
observed,  and  his  jealousy  of  their  inva- 
sion. Several  other  passages  in  his  works 
seem  to  show  that  this  was  so.  These 
encroachments,  in  one  arbitrary  reign, 
received  the  sanction  of  the  legislature. 
By  31  Hen.  VIII.  c.  8,  the  king,  with 
the  advice  of  his  privy  council,  was  em- 
powered to  set  forth  proclamations  under 
such  pains  and  penalties  as  seemed  to 
them  necessary,  which  were  to  be  ob- 
served as  though  they  were  made  by  Act 
of  Parliament.  It  is  true  there  was  an 
■attempt  to  limit  the  effects  of  this,  by  a 
proviso  that  it  was  not  to  be  prejudicial 
to  any  person's  inheritance,  offices,  liberty, 
goods,  or  life.  The  statute  itself,  however, 
was  repealed  in  the  first  year  of  the  en- 
duing reign.  The  king,  with  the  advice 
of  his  council,  may  still  publish  procla- 
mations, which  are  said  to  be  binding  on 
the  subject;  but  the  proclamations  must 
be  consonant  to  and  in  execution  of  the 
laws  of  the  land.  The  attempts  to  en- 
large the  jurisdiction  of  the  council  ap- 
pear always  to  have  been  resisted  as 
illegal ;  and  they  were  finally  checked  by 
the  16  Chas.  I.  c.  10.  That  statute  re- 
cites that  of  late  years  "  the  council-table 
hath  assumed  unto  itself  a  power  to  inter- 
meddle in  civil  causes,  and  matters  only 
of  private  interest  between  party  and 
party,  and  have  adventured  to  determine 
of  the  estates  and  liberties  of  the  subject, 


contrary  to  the  laws  of  the  land,  and  the 
rights  and  privileges  of  the  subject."  By 
the  same  statute  it  is  declared  and  enacted 
that  neither  his  majesty  nor  his  privy 
council  have  or  ought  to  have  any  juris- 
diction in  such  matters,  birt  that  they 
ought  to  be  tried  and  determined  in  the 
ordinary  courts  of  justice,  and  by  the  or- 
dinary courts  of  law. 

Subsequently,  however,  to  this  statute, 
in  matters  arising  out  of  the  jurisdiction 
of  the  courts  of  the  kingdom,  as  in  colo- 
nial and  admiralty  causes,  and  also  in 
other  matters,  where  the  appeal  was  to 
the  king  himself  in  council,  the  privy 
council  continued  to  have  cognizance, 
even  though  the  questions  related  merely 
to  the  property  of  individuals.  By  2  &  3 
Wm.  IV.  c.  92,  the  powers  of  the  high 
court  of  delegates,  both  in  ecclesiastical 
and  maritime  causes,  were  transferred  to 
the  king  in  council.  The  decision  of  these 
matters  being  purely  legal,  it  was  found 
expedient  to  make  some  alterations  in  the 
court,  for  the  purpose  of  better  adapting 
it  to  the  discharge  of  this  branch  of  its 
duties.  Instances  had  before  occurred 
where  flie  judges  had  been  called  in  and 
had  given  extra-judicial  opinions  to  the 
privy  counml;  but  the  practice  was  in- 
convenient and  unsatisfactory,  and  all 
necessity  for  it  is  now  wholly  removed. 
By  the  3  &  4  Wm.  IV.  c.  41,  the  juris- 
diction of  the  privy  council  is  further 
enlarged,  and  there  is  added  to  it  a  body 
entitled  "the  judicial  committee  of  the 
privy  council."  This  body  consists  of  the 
keeper  of  the  great  seal,  the  chief  justice 
of  the  King's  Bench  and  of  the  Common 
Pleas,  the  master  of  the  rolls,  the  vice- 
chancellor  of  England,  the  chief  baron 
of  the  Exchequer,  the  judge  of  the  pre- 
rogative court  of  Canterbury  and  of  the 
high  court  of  admiralty,  the  chief  judge 
of  the  bankruptcy  court,  and  all  members 
of  the  privy  council  who  have  been  pre- 
sidents of  it,  or  have  held  the  office  of 
chancellor  or  any  of  the  before-named 
offices.  Power  is  also  given  to  the  king 
by  his  sign  manual  to  appoint  any  two 
other  persons  who  are  privy  councillors 
to  be  members  of  the  committee.  By  § 
2,  all  appeals  or  applications  in  prize 
suits,  and  in  all  other  suits  or  proceedings 
in  the  courts  of  admiralty,  or  vice-ad 
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miralty  courts,  or  any  other  court  in  the 
plantations  in  America  and  other  his 
majesty's  dominions  abroad,  which  may, 
hy  any  law,  statute,  commission,  or  usage, 
be  made  to  the  high  court  of  admiralty  in 
England,  or  to  the  lords  commissioners  in 
prize  cases,  shall  be  made  to  his  majesty 
in  council ;  and  such  appeals  shall  be 
made  in  the  same  manner  and  form  and 
within  such  time  wherein  such  appeals 
might,  if  this  Act  had  not  been  passed, 
have  been  made  to  the  said  high  court  of 
admiralty,  or  to  the  lords  commissioners 
in  prize  cases  respectively;  and  all  laws 
or  statutes  with  respect  to  any  such  ap- 
peals or  applications  shall  apply  to  any 
appeals  to  be  made  in  pursuance  of  this 
act  to  his  majesty  in  council ;  and  §  3, 
all  appeals  or  complaints  iu.  the  nature 
of  appeals  whatever  which  either  by 
virtue  of  this  Act,  or  of  any  law,  statute, 
or  custom,  may  be  brought  before  his 
majesty,  or  his  majesty  in  council,  from 
or  in  respect  of  the  determination,  sen- 
tence, rule,  or  order  of  any  court,  judge 
or  judicial  officer,  and  all  such  appeals  as 
are  pending  and  unheard,  shall  from  the 
passing  of  this  Act  be  referred  by  his 
majesty  to  the  said  judicial  committee  of 
his  privy  council ;  and  that  such  appeals, 
causes,  and  matters  shall  be  heard  by  the 
said  judicial  committee,  and  a  report  or 
recommendation  thereon  shall  be  made  to 
his  majesty  in  council  for  his  decision 
thereon  as  heretofore,  in  the  same  manner 
and  form  as  has  been  heretofore  the  cus- 
tom with  respect  to  matters  referred  by 
his  majesty  to  the  whole  of  Lis  privy 
council  or  a  committee  thereof,  the  nature 
of  such  report  or  recommendation  being 
always  stated  in  open  court.  The  judicial 
committee  are  authorised  to  examine  wit- 
nesses on  oath,  and  to  direct  issues  to  be 
tried  by  a  jury.  The  judicial  committee 
has  the  same  power  of  punishing  con- 
tempts and  of  compelling  appearances, 
and  his  majesty  in  council  has  the  same 
power  of  enforcing  judgments,  decrees, 
and  orders  as  are  exercised  by  the  high 
court  of  Chancery  or  the  court  of  King's 
Bench.  A  registrar  is  attached  to  the 
jadicial  committee. 

The  privileges  of  a  privy  councillor, 
beyond  those  of  mere  honorary  precedence, 
formei'ly  related   to  the  security  of  his 


person.  If  any  one  struck  another  a  blow 
in  the  house  or  presence  of  a  privy  coun- 
cillor, he  was  fineable.  Conspiracy  by 
the  king's  menial  servants  against  the  lile 
of  a  privy  counciUor  was  felony,  though 
nothing  were  done  upon  it.  By  9  Anne, 
c.  1 6,  any  unlawful  assault  by  any  person 
on  a  privy  councillor  in  the  execution  of 
his  office  was  felony. 

These  statutes  have,  however,  been  now 
repealed,  by  9  Geo.  IV.  c.  31,  and  any 
oft'ence  against  a  privy  councillor  stands 
on  the  same  footing  as  ofi'ences  against 
any  other  individual.  (1  Co.  Lit.,  110, 
a,  n.  5;  3  Inst.,  182;  4  Iiist.,  52;  1 
Blackstone,  Com.,  222  ;  Hallam's  Consti- 
tutional History.)     [Delegates,  Court 

OF."] 

PRIZE,  property  taken  from  an 
enemy.  The  term  is  generally  applied 
to  property  taken  at  sea  exclusively. 
The  law  of  prize  is  regulated  by  the  law 
of  nations.  Sentence  of  condemnation, 
that  is,  sentence  that  the  thing  captured 
is  prize,  and  that  consequently  the  pro- 
perty of  its  original  owner  in  it  is  en- 
tirely divested,  must  be  pronounced  by 
a  court  of  the  capturing  power  duly 
constituted  according  to  the  law  of 
nations.  The  prize  court  of  the  captor 
may  sit  in  the  territory  of  an  ally,  but 
not  in  that  of  a  neutral.  Questions  of 
prize  are  by  the  English  law  disposed 
of  in  the  courts  of  Admiralty.  [Ad- 
miralty Courts.] 

PRIZE-MONEY.  All  the  Acts  relating 
to  army  prize-money  have  been  repealed 
by  2  &  3  Wm.  IV.  c.  53,  which  also 
enacts  that  all  captures  made  by  the 
army  shall  be  divided  according  to  such 
general  rule  of  distribution  as  the  king 
shall  direct.  Appraisements  and  sales  of 
prize  and  capture  are  made  by  agents 
appointed  by  the  commanders  and  other 
commissioned  officers.  A  certified  list 
of  the  persons  entitled  to  share  in  the 
capture  is  transmitted  to  Chelsea  Hos- 
pital by  the  commanding  officer.  There 
is  a  penalty  of  500Z.  for  altering  names. 
At  the  end  of  three  months  from  tlie 
receipt  of  prize-money,  the  treasurer  of 
Chelsea  Hospital  is  required  to  notify  in 
the  *  London  Gazette  *  and  in  two  Lou- 
don morning  papers  that  distribution 
will  be  made  at  the  end  of  one  month. 
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In  this  notification  the  share  of  an  in- 
dividual in  each  class  must  be  declared. 
Shares  of  prize-money  due  to  a  non-com- 
missioned officer  or  soldier,  will  be  paid 
only  upon  personal  application,  or  to  his 
wife,  or  child,  father  or  mother, 
brother  or  sister,  or  to  the  regimental 
agent  of  his  regiment,  or  to  any  other 
regimental  agent.  If  discharged,  a  cer- 
tificate must  accompany  the  application, 
signed  by  the  clergyman  and  one  of  the 
churchwardens  or  overseers.  Person- 
ating or  falsely  assuming  the  name  and 
character  of  a  person  entitled  to  prize- 
money  with  fraudulent  intent  is  punish- 
able with  transportation  for  life,  or  not 
less  than  seven  years.  By  3  &  4  Vict, 
c  65,  the  Privy  Council  may  refer  to  the 
High  Court  of  Admiralty  matters  con- 
cerning booty  of  war  (property  captured 
by  land  forces).  The  Prize  Court  of 
the  Admiralty  is  the  proper  court  for  de- 
ciding on  matters  captured  by  naval 
forces.     [Admiralty  Courts,  p.  29.] 

PRIZE  COURT.  [Admiralty 
Courts.] 

PROBATE  AND  LEGACY  DU- 
TIES. These  duties  yield  a  sum  ex- 
ceeding two  millions  a-year.  The  legacy 
duty  is  charged  on  legacies  of  the  value 
of  2C/.  and  upwards  out  of  personal  estate 
<x  charged  upon  real  estate,  and  upon 
every  share  of  residue.  Legacy  to  a  hus- 
band or  wife  is  exempt  from  duty.  To  a 
child  or  parent,  or  any  lineal  descendant 
or  ancestor  of  the  deceased,  the  duty  is 
1/.  per  cent. ;  to  a  brother  or  sister  or 
their  descendants,  3l.  per  cent. ;  to  an 
uncle  or  aunt  or  their  descendants,  51.  per 
cent. ;  to  a  great  uncle  or  great  aunt  or 
their  descendants,  6/.  per  cent.;  to  any 
other  relation  or  any  stranger  in  blood, 
10/.  per  cent.  The  probate  duty  is  pay- 
able on  the  total  sum  left  by  the  deceased. 
For  sums  above  20l.  and  not  exceeding 
lOOl.  the  duty  is  10s.  if  there  is  a  will ; 
and  if  there  is  no  will  the  duty  of  10s.  is 
chargeable  on  sums  of  2oZ.  and  not  ex- 
ceeding 50Z.  The  duties  continue  to  in- 
crease according  to  a  certain  scale  up  to 
1,000,000/.  The  following  tables  show 
the  operation  of  the  legacy  and  probate 
duties  for  nearly  half  a  century  ;  and  in 
Porter's  'Progress  of  the  Nation,'  vol.  iii. 
pp.  125-133,  will  be  found  some  useful 


and  interesting  considerations  on  these 
duties  as  indications  of  the  progress  ol 
national  wealth : — 

Probates, 
Administra- 
Duty  received  tions,  and 

from  1797  to  Testamentar, 

1845  inclusive.  Legacies.        Inventories. 

£.  £. 

England  .  .  36,696,279  29,110,230 
Scotland  .  .  2,199,715  1,521,960 
Ireland       .     .  829,499       1,182,705 


£39,725,493 

31,814,896 

Duty  received 

in  1845 

£. 

£. 

England     . 

1,178,806 

963,322 

Scotland     . 

88,073 

66,631 

Ireland 

61,b29 

65,852 

£1,328,568       1,095,805 

Return,  showing  the  Amount  of  Capital 
on  which  the  several  Rates  of  Legacy 
Duty  were  paid  in  Great  Britain  in  the 
Year  1845,  and  an  Abstract  of  the 
Total  Amount  paid  imder  each  Rate 
since  1797: — 


1845. 

1797-1845. 

Per  Cent 

£. 

Per  Cent.               £. 

1/.       . 

24,087,848 

\L 

.      662,775,286 

21.  10s 

152,493 

•21. 

20,716,610 

3/.       . 

14,699,H35 

21. 

lOs.          70,683,131 

4/.        . 

9,774 

31. 

.      348,364,310 

5/. 

1,802,196 

41. 

12,666,479 

6/.        . 

318,359 

51. 

50,804,505 

8/.        . 

22,778 

61. 

.         17,797,836 

10/.        . 

4,606,925 

SI. 

11,813,294 

10/. 

.      143,798,047 

Total  .  i;45,599,714  Total  .  ^Gl, 339,4 19.5 11 

PROCESS  VERBAL  (Proces-verbal) 
is  a  term  derived  from  French  jurispru- 
dence, in  which  it  signifies  a  memorandum 
or  instrument  drawn  up  and  attested  by 
officers  of  justice,  containing  a  statement 
of  the  circumstances  which  have  taken 
place  upon  the  execution  of  a  commis- 
sion, upon  an  arrest,  upon  a  precognition 
or  preliminary  examination  of  a  party 
accused,  or  in  the  course  of  other  legal 
investigations,  and  set  forth  in  the  order 
in  which  they  have  occurred.  The  term 
is  now  frequently  applied  to  a  contem- 
poraneous detailed  minute  or  note  of  any 
formal  proceeding,  though  not  occurring 
in  the  course  of  any  legal  inquiry ;  for 
instance,  a  note  of  the  discussions  which 
are  taking  place  during  the  negotiatioa 
of  a  treaty. 
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PROCLAMATION.  By  the  consti-  ' 
tutiou  of  England,  the  king  possesses  the 
prerogative  of  issuing  proclamations ;  for 
although  this  authority  is  exercised  by 
the  lord  mayor  in  the  city  of  London, 
and  by  the  heads  of  some  other  corpo- 
rations in  other  cities,  for  certain  limited 
purposes,  it  is  always  founded  upon 
custom  or  charter,  and  consequently  only 
exists  by  delegation  from  the  crown. 

The  nature  and  objects  of  royal 
proclamations  are  various.  In  some  in- 
stances they  are  merely  a  promulgation 
of  matters  of  state  or  of  acts  of  the  exe- 
cutive government  which  it  is  necessary 
that  all  persons  should  know,  and  upon 
notice  of  which,  as  presumed  to  be  con- 
veyed by  a  public  proclamation,  certain 
duties  attach  to  subjects.  Proclamations 
of  the  accession  of  a  new  king  or  a 
demise  of  the  crown,  and  proclamations 
for  reprisals  upon  a  declaration  of  war 
with  a  foreign  state,  and  for  rendering 
coin  current  within  the  realm,  are  ex- 
amples of  this  kind.  Another  class  of 
proclamations  consists  of  those  which  de- 
clare the  intention  of  the  crown  to  ex- 
ercise some  prerogative  or  enforce  the 
execution  of  some  law  which  may  have 
been  for  a  time  dormant  or  suspended, 
but  which  a  change  of  circumstances 
renders  it  necessary  to  call  into  opera- 
tion. Thus  the  king  might,  by  procla- 
mation in  the  time  of  war,  lay  an  embargo 
upon  shipping,  and  order  the  ports  to  be 
shut,  by  virtue  of  his  ancient  preroga- 
tive of  prohibiting  any  of  his  subjects 
from  leaving  the  realm.  [Ne  Exeat 
Regno.]  A  breach  of  the  duty  imposed 
or  declared  by  a  proclamation  of  this 
kind  would  be  punishable,  either  as  a 
contempt,  or  as  a  misdemeanor  at  com- 
mon law.  Another  and  the  most  useful 
class  of  proclamations  issued  by  the 
crown  consists  of  formal  declarations  of 
existing  laws  and  penalties,  and  of  the 
intention  of  government  to  enforce  them, 
designed  as  some  of  the  early  books  term 
it,  quoad  lerrorem  populi,  and  merely  as 
admonitory  notice  for  the  prevention  of 
offences.  A  familiar  instance  of  this 
kind  of  declaration  is  the  proclamation 
against  vice  and  immorality  appointed  to 
be  read  at  the  opening  of  all  courts  of 
quarter-sessiouji. 


At  present  the  royal  prerogative  does 
not  authorise  the  creation  of  an  offenct 
by  proclamation  which  is  not  a  crime  ly 
the  law  of  the  land  ;  in  the  language  of 
Sir  Edward  Coke  (3  Inst.,  162),  "Pro- 
clamations have  only  a  binding  force 
when  they  are  grounded  upon  and  en- 
force the  laws  of  the  realm."  In  early 
periods  of  our  history  after  the  Norman 
conquest,  the  power  of  the  crown  in 
this  respect  appears  to  have  been  much 
more  extensive,  and  instances  of  procla- 
mations may  be  found  in  Rymer's 
'Foedera,'  and  elsewkere,  which  imply 
an  assumption  of  almost  despotic  power 
by  the  crown.  In  the  reign  of  Henry 
VIII.  it  was  enacted  by  the  statute  31 
Henry  VIII,  c.  8,  that  the  king,  with  the 
advice  of  his  council,  might  set  forth 
proclamations  under  such  penalties  and 
pains  as  to  them  might  seem  necessary, 
which  should  be  observed  as  if  they 
■were  made  by  Act  of  Parliament ;  but 
this  statute  contained  an  express  declara- 
tion that  proclamations  should  not  altet 
the  law,  statutes,  or  customs  of  the  realm 
(Coke's  Reports,  part  12,  p.  75),  and  was 
repealed  about  five  years  afterwards  by 
the  Stat.  1  Edw.  VI.  c.  12.  A  strenuous 
attempt  was  made  in  the  reign  of  James 
I.  to  strengthen  the  crown  by  increasing 
the  prerogative  of  making  proclamations, 
which,  though  encouraged  and  promoted 
by  the  lord  chancellor  Ellesmere  and 
Bacon,  was  resisted  by  Coke,  and  occa- 
sioned great  alarm  and  dissatisfaction 
among  the  people.  The  encroachments 
which  had  been  made  and  attempted  in 
this  respect  are  enumerated  and  com- 
plained of  in  the  'Petition  of  Griev- 
ances' by  the  Commons,  in  161  fi' 
(Howell's  State  Trials,  vol,  ii.  p.  524); 
and  in  the  same  year  it  was  expressly 
resolved  by  the  judges  (of  whom  SiV 
Edward  Coke  was  one)  that  the  king 
could  not  by  his  proclamation  create  an 
offence,  which  was  not  an  offence  before ; 
'  for  if  so,  he  might  alter  the  law  of  the 
land  by  his  proclamation,'  (Coke's  lie- 
ports,  part  12,  p.  76.) 

PROCTOR,  an  officer  of  the  Ecclesias- 
tical courts,  whose  business  is  that  of  an 
agent  between  his  clients  and  the  courts  to 
which  he  is  attached.  It  is  a  shortened 
form  of  the  Roman  term  procm*ator.  lie 
2(1 
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stands  in  a  similar  situation  to  that  of  an 
attorney  at  common  law  or  a  solicitor  in 
chancer)'.  There  are  about  120  proctors 
now  practising  in  the  several  courts  of 
Doctors'  Commons,  London,  which  are 
four  in  number,  the  Court  of  Arches,  the 
Prerogative  Court,  the  Consistory  or 
Consistorial  Court  of  the  Bishop  of  Lon- 
don, and  the  Admiralty  Court. 

In  commencing  a  suit  in  any  of  these 
courts,  the  proctor  is  appointed  by  a 
proxy  executed  by  the  client,  by  which 
he  constitutes  him  his  agent,  and  pro- 
mises to  confirm  all  his  acts  as  by  law 
required  in  such  suit.  The  proctor  then 
proceeds  to  collect  the  facts  of  the  case, 
and  to  apply  to  the  court  in  his  client's 
behalf,  to  draw  allegations  and  interro- 
gatories, and  summon  witnesses,  whose 
evidence  is  taken  down  in  private  by  the 
examiners,  who  are  proctors  appointed 
for  that  purpose.  This  evidence  is  de- 
posited in  the  registry  of  the  court  in  which 
the  suit  is  brought,  and  is  not  allowed 
to  be  seen  by  any  party  until  such  time 
as  the  court  may  think  fit  to  order  pub- 
lication. No  viva  voce  evidence  is  re- 
ceived in  these  courts.  After  the  neces- 
sary information  has  been  collected  and 
arranged,  the  proctor  prepares  his 
client's  case,  to  be  put  into  the  hands  of 
the  advocates,  to  be  by  them  brought 
before  the  court,  if  tiiey  deem  it  advi- 
*able. 

In  the  case  of  wills,  or  administrations 
with  the  will  annexed,  that  is,  where  the 
deceased  has  left  a  will,  but  has  not  ap- 
pointed any  executor,  the  executors  or 
administrators  are  sworn  to  the  due  ex- 
ecution of  the  will  of  the  deceased :  and 
they  make  affidavit  as  to  the  amount  of 
property,  time  of  death,  and  other  like 
matters.  The  proctor  then  makes  a  copy 
of  such  will  or  papers,  and  places  it 
before  the  registrar  of  the  court  to  be 
compared  with  the  original ;  the  copy; 
when  thus  compared,  is  returned  to  him 
with' the  probate  under  seal  of  the  court 
attached.  In  cases  of  administration,  he 
delivers  in  a  formal  account  of  the 
claims  of  the  parties  who  apply  for 
letters  of  administration,  with  an  affidavit 
as  to  the  value  of  the  property  and  other 
particulars,  and  prays  the  court  to  decree 
letters  of  administration  also  under  seal 


of  the  court.  These  instruments  are 
then  delivered  to  the  executors  or  ad- 
ministrators, and  are  their  authority 
for  distributing  the  property  of  the 
deceased  according  to  his  will,  or,  in  the 
absence  of  a  will,  according  to  law. 

It  is  also  the  business  of  the  proctor  to 
obtain  licences  for  marriage,  on  the  ap- 
plication of  either  of  the  parties  about  to 
contract  such  marriage,  and  to  draw  an 
affidavit  in  which  the  party  applying  for 
the  licence  declares  that  he  or  she  knows 
of  no  legal  impediment  to  such  marriage. 
It  is  the  proctor's  duty  to  explain  the 
nature  of  this  affidavit  to  his  client,  who 
is  then  sworn  to  the  truth  of  it  before 
one  of  the  advocates,  who  are  ap- 
pointed surrogates,  or  deputies  of  the 
judge.  The  affidavit  is  then  lodged 
in  the  Faculty  Office,  or  office  of 
the  vicar-general,  and  licence  obtained 
under  seal :  this  licence  remains  in  force 
for  three  months. 

I'he  proctor  in  many  cases  has  to  attest 
the  acts  of  his  client,  and  for  this  pur- 
pose he  is  appointed  a  notary  public,  but 
his  power  as  such  extends  only  to  pro- 
ceedings in  his  own  courts,  and  not  to 
the  general  business  of  a  notary.  The 
official  title  of  a  proctor  is  "  notary 
public,  and  one  of  the  procurators-general 
of  the  Arches  Court  of  Canterbury  and 
of  the  High  Court  of  Admiralty." 

The  number  of  the  proctors  is  prevented 
from  increasing  very  rapidly  by  the  re- 
strictions on  taking  "  clerk  apprentices :" 
only  the  thirty-four  senior  proctors,  and 
of  them  only  such  as  are  of  five  years' 
standing  in  such  seniority,  are  allowed 
to  take  an  articled  clerk,  and  in  no  case 
to  take  a  second  until  the  first  has  served 
five  years,  and  then  only  by  permission 
of  the  court.  The  term  of  articleship  is 
seven  years,  which  is  legally  required 
on  account  of  the  notarial  capacity  in 
which  they  have  to  act.  Notwithstand- 
ing these  regulations,  the  number  has 
materially  increased.  In  the  time  of 
Charles  II.  there  were  only  thirty-four 
procurators-general  and  ten  supernu- 
meraries. I'he  proctors  wear  a  gown  as 
a  badge  of  office  in  court,  and  in  the 
Arches  a  cape  trimmed  with  ermine  in 
addition ;  and  on  certain  occasions,  such 
as  upon  admission  or  attending  prayers 
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on  the  first  day  of  Term,  a  wig  similar 
to  that  of  a  barrister.  They  are  ex- 
empted from  serving  as  jurors  or  parish 
officers. 

The  appeal  from  these  courts  is  to  the 
Judicial  Committee  of  the  Privy 
Council,  where  the  proctor  conducts 
the  case  in  the  same  way  as  in  the  courts 
of  Doctors'  Commons,  but  is  obliged  to 
call  to  his  assistance  a  barrister,  in  ad- 
dition to  an  ecclesiastical  advocate. 
There  is  an  appeal-court  held  in  Doc- 
sors'  Commons,  but  it  is  only  for  busi- 
ness preliminary  to  the  cause  being 
heard  before  the  Privy  Council. 

The  courts  are  held  in  the  common 
hall  of  Doctors'  Commons,  situated  in 
the  College,  in  which  are  the  official 
residences  of  the  judges  and  advocates. 
The  proctors  have  no  inn,  or  regular 
locality,  but  are  very  inconveniently  dis- 
persed about  the  narrow  streets  near  the 
college. 

Attached  to  courts  of  the  province  of 
York  and  to  the  different  bishops'  courts 
are  similar  bodies  of  proctors,  who  differ 
only  in  trifling  circumstances  from  those 
here  described. 

PROCURATOR  FISCAL.  [Advo- 
cate, Lord.] 

PROFIT,  one  of  the  three  parts  into 
which  all  that  is  derived  from  the  soil  by 
labour  and  capital  is  distributed,  the 
other  two  parts  being  wages  and  rent : 
from  these  three  sources  arise  all  the 
revenues  bf  the  community.  Profit  is 
therefore  the  surplus  which  remains  to  the 
capitalist  after  he  has  been  reimbursed 
for  the  wages  advanced  and  the  capital 
laid  out  during  the  process  of  production. 
To  obtain  this  surplus  is  the  only  object 
for  which  capital  is  employed. 

Profits  have  a  tendency  to  fall  to  the 
same  level  in  all  branches  of  industry ; 
for  if  the  ratio  of  profit  in  proportion  to 
the  capital  employed  he  greater  in  one 
than  in  another,  more  capital  will  be  di- 
rected to  that  which  atlbrds  the  highest 
profit;  and  the  powers  of  production 
being  increased,  the  supply  is  greater, 
prices  fall,  and  the  equilibrium  of  profit 
is  restored.  When  the  employment  of 
capital  is  attended  with  extraordinary 
risk,  profits  are  nominally  high ;  but 
kfter  deducting  the  losses  to  which  it  is 


exposed,  the  real  profits  tend  to  the  same 
level  as  the  ordinary  rate.  The  pleasant- 
ness of  a  particular  occupation  may  in 
duce  those  who  pursue  it  to  be  content 
with  a  low  rate  of  profit.  Unless  we  re- 
duce profits  from  their  apparent  to  their 
real  value,  there  is  no  truth  in  the  maxim 
that  the  rate  of  profit  is  uniform  in  the 
same  country  at  the  same  time. 

The  natural  tendency  of  profits  (whether 
arising  from  capital  employed  m  agricul- 
ture or  in  manufactures)  is  to  decline  as 
the  necessities  of  the  population  render  it 
necessary  to  have  recourse  to  inferior 
soils.  Happily,  improvements  in  ma- 
chinery and  in  the  art  of  agriculture, 
better  combinations  of  labour  and  capital, 
and  greater  freedom  of  commerce,  are 
calculated  to  arrest  this  retrograde  move- 
ment ;  and  to  such  sources  of  relief  every 
highly  advanced  country  must  look  as  a 
means  for  sustaining  its  prosperity ;  for 
whatever  diminishes  the  necessity  of  rais- 
ing food  from  the  poorer  soils,  tends  to 
maintain  the  rate  of  profit. 

Two  other  causes  have  great  influence 
upon  the  rate  of  profit,  namely,  wages 
and  taxation.  A  rise  in  wages  will  di- 
minish profits,  unless  industry  becomes 
more  productive ;  but  if  production  is 
increased  both  may  rise  at  the  same  time, 
either  in  the  same  or  in  difi'erent  propor- 
tions according  to  circumstances. 

Taxation  will  diminish  profits,  unless 
wages  fall  or  industry  become  more  pro- 
ductive. Taxes  on  profits,  when  they 
fall  alike  upon  all  capital  engaged  in  pro 
ductive  industry,  are  paid  by  the  owners 
of  capital,  who  have  not  the  power  of 
charging  the  tax  upon  consumers.  The 
means  of  accumulation  are  diminished 
when  the  profits  of  only  certain  classes  of 
traders  are  taxed,  and  they  would  betake 
themselves  to  other  occupations  not  taxed, 
unless  they  could  charge  the  consumers 
with  the  tax  :  the  tax  therefore  falls  upon 
the  consumers. 

The  effect  of  the  competition  of  capi- 
talists in  reducing  the  rate  of  profit  has 
not  been  much  discussed  by  writers  on 
political  economy.  Mr.  M'Culloch  says : 
— "  Competition  cannot  affect  the  produc- 
tiveness of  industry,  and  therefore  has 
nothing  to  do  with  the  average  rate  of 
nrofit."  In  reply  to  this  assertion  it  has 
2  Q  2 
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been  remarked  {Edin.  Rev.,  No.  142,  p.  i 

43),  that  although  the  inferior  fertility 
of  newly  cultivated  soils  be  the  immediate 
cause  of  the  diminution  of  the  rate  of 
profit,  yet  it  is  nothing  but  the  competi- 
tion of  capitalists  which  drives  capital  to 
seek  the  inferior  soil,  and  induces  its 
owners  to  be  content  with  a  lower  rate  of 
pi-ofit.  The  capitalists  who  had  accumu- 
lated at  the  old  rate  of  profit  are  content 
with  a  new  investment  producing  a  lower 
rate,  instead  of  consuming  their  savings 
uiiproductively. 

(Ricardo,  Principles  of  Political  Eco- 
nomy and  Taxation,  chaps,  v.  and  xiii. ; 
Mill,  Elements  of  Political  Economy,  c. 
ii  sec.  3 ;  and  c.  iv.  sec.  6  ;  M'Culloch's 
ed.  of  the  Wealth  of  Nations,  note  vii. ; 
The  Laivs  of  Wages,  Profits,  and  Rent 
investigated,  by  Professor  Tucker,  Phila- 
delphia, 1837.) 

PROHIBITION,  a  writ  to  prohibit 
a  court  and  parties  to  a  cause  then  de- 
pending before  it  from  further  proceed- 
ing in  the  cause. 

A  writ  of  prohibition  may  issue  from 
any  of  the  three  superior  courts  of  com- 
mon law  at  Westminster,  and  also  from 
each  of  the  common-law  courts  of  Chester 
and  Lancaster.  It  is  generally  stated 
that  a  writ  of  prohibition  may  issue 
from  the  Court  of  Chancery ;  but  the 
Court  of  Chancery  acts  by  injunction 
addressed  only  to  the  parties,  and  does 
not  interfere  with  the  court. 

It  may  be  addressed  by  any  of  the 
three  superior  courts  to  any  other  tem- 
poral court;  such  as  the  Adsi-iralty 
Courts,  to  courts-martial,  a  court  baron, 
any  other  inferior  court  in  a  city  or 
borough,  to  the  Cinque-Ports  courts,  the 
duchy  or  county  palatine  courts,  the 
chancery  of  Chester,  the  Stannary  courts, 
the  Court  of  Honour  of  the  Earl-Mar- 
shal, to  the  Commissioners  of  Appeals  of 
Excise,  to  any  court  by  usurpation  with- 
out lawful  authority,  or  to  a  court  whose 
authority  has  expired.  When  any  one 
has  a  citation  to  a  court  out  of  the  realm, 
a  prohibition  liej  to  prevent  his  answer- 
ing. It  seems  also  that  it  might  issue  to 
the  Court  of  Exchequer  and  to  the 
Court  of  Common  Pleas ;  but  not  to  the 
Court  of  Chancery,  nor  is  there  any  in- 

tance  of  a   prohibition  to  the  King's 


Bench.  It  may  be  granted  by  any  of 
the  three  superior  common-law  courts  to 
any  spiritual  court,  and  by  the  common- 
law  courts  of  Chester  and  Lancaster  to 
the  spiritual  courts  within  the  county 
palatine  and  duchy. 

The  writ  is  grantable  in  all  case* 
where  a  court  entertains  matter  not 
within  its  jurisdiction,  or  where, 
though  the  matter  is  within  its  juris- 
diction, it  attempts  to  try  by  rules 
other  than  those  recognised  by  the 
law  of  England.  Matter  may  be 
said  to  be  not  within  the  jurisdiction  of 
a  court  in  two  senses:  1,  when  the  sub- 
ject-matter entertained  is  in  its  nature 
not  cognizable  by  the  court ;  2,  where 
the  subject-matter  is  in  its  nature  cog- 
nizable by  the  court,  but  lies  out  of  the 
local  district  where  only  that  court  has 
jurisdiction ;  or,  in  the  case  of  a  court 
whose  jurisdiction  is  general,  when  the 
subject-matter  lies  in  a  local  district  ex- 
empt from  the  general  jurisdiction  of 
the  court  or  where  the  subject-matter  of 
the  cause  relates  to  persons  over  whom 
the  court  has  no  jurisdiction.  The  sub- 
ject of  prohibition  comprehends  the  cir- 
cumstances under  which  it  is  grantable  ; 
the  person  who  may  obtain  it,  and  the 
form  and  incidents  of  the  proceeding  ; 
which  heads  belong  to  legal  treatises. 

If  parties  proceed  after  a  writ  of  pro- 
hibition has  been  obtained  and  served, 
they  are  liable  to  an  attachment  for  con- 
tempt. 

(Comyns's  Digest  ;  Bacon's  Abridg- 
ment ;  Viner's  Abridgment ;  tit.  "  Pro- 
hibition," 2  Inst.,  599;  3  Blackstone, 
Com.,  c.  7.) 

The  power  of  the  common-law  courts 
to  issue  writs  of  prohibition,  and  the 
mode  in  which  they  exercised  that  power, 
have  often  been  the  subject  of  great  dis* 
pute  between  the  common-law  judges 
and  the  ecclesiastics.  The  ecclesiastics 
have  several  times  exhibited  many  ar- 
ticles of  grievance  before  the  parliament 
and  privy  council  against  the  common- 
law  judges.  The  most  famous  of  these  are 
the  "  Articuli  Cleri,"  exhibited  by  Arch- 
bishop Bancroft,  in  the  name  of  the 
whole  clergy,  in  the  third  year  of  the 
reign  of  James  I.  They  are  given  at 
length  by  Lord  Coke  (2  Inst.  599),  wiih' 
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a  full  view  of  the  nature  of  the  contro- 
versy between  the  parties,  and  the  unani- 
mous answers  of  the  judges. 

A  system  of  law  which  contains  so  many 
rules  on  Prohibition  is  an  imperfect  sys- 
tem. It  does  not  seem  inconsistent  with 
the  best  system  of  law  that  a  supreme  court 
should  have  the  power  in  certain  cases 
of  prohibiting  inferior  courts  from  ex- 
ercising jurisdiction.  The  power  how- 
ever is  most  necessary  in  a  country  in 
which  the  law  has  been  developed  out  of 
many  incongruous  and  conflicting  ele- 
ments, and  there  is  a  variety  of  courts, 
each  of  which  has  a  separate  jurisdic- 
tion, the  result  of  which  is  that  the  supe- 
rior courts  by  a  kind  of  necessity  must 
sometimes  interfere  to  prevent  wrong 
beine  done. 

PROLOCUTOR.    [Convocation.] 

PROMISSORY  NOTE.  [Exchange, 
Bill  of  ;  Money.] 

PROPERTY  is  derived,  probably 
through  the  French  language,  from  the 
Latin  word  Proprietas,  which  is  used  by 
Gains  (ii.  89)  as  equivalent  to  ownership 
(dominium,")  and  is  opposed  to  possession. 
[PossESSio.]  The  etymology  of  the 
word  proprietas  (proprius)  suggests  the 
notion  of  a  thing  being  a  man's  own, 
which  general  notion  is  contained  in 
every  definition  of  property.  A  foreign 
writer  defines  ownership  or  property  to 
be  *'  the  right  to  deal  with  a  corporeal 
thing  according  to  a  man's  pleasure, 
and  to  the  exclusion  of  all  other  per- 
sons." 

The  definition  excludes  incorporeal 
things,  which  however  are  considered 
objects  of  property  in  our  law.  and  were 
also  considered  as  objects  of  property  in 
the  Roman  law,  under  the  general  name  of 
jura  or  jura  in  re  ;  they  were  considered  as 
detached  parts  of  ownership,  and  so  op- 
posed to  Dominium,  a  word  which  repre- 
sented the  totality  of  the  rights  of  owner- 
ship. (Savigny,  Das  Recht  des  Besitzes, 
.'ith  ed.,  p.  166.)  This  definition  also  de- 
scribes property  as  consisting  in  a  right, 
by  which  word  right  is  meant  "  a  leyai 
power  to  operate  on  a  thing,  by  which  it 
is  essentially  distinguished  from  the  mere 
i>ossession  of  the  thing,  or  the  physical 
power  to  operate  upon  it.  Consequently 
buch     a   right    is     not    established    by 


the  possession  of  the  thing  ;  and  it  is 
not  lost  when  the  possession  of  a  thing  is 
lost.  Such  a  right  can  also  be  en- 
forced by  him  who  possesses  the  right  by 
an  actio  in  rem  against  every  person 
v.'ho  possesses  the  thing,  or  disputes  his 
right  to  it."  (Mackeldey,  Lehrbuch  des 
heutigen  Rom.  Rechts,  ii.  p.  1-36.)  This 
definition,  which  is  characterised  by  more 
precision  than  that  of  Blackstone  (ii.  1), 
may  be  adopted,  with  this  limitation,  that 
to  deal  with  a  corporeal  thing  according 
to  a  man's  pleasure,  must  not  be  such  a 
dealing  as  will  prevent  other  people 
from  dealing  with  their  property  at  their 
pleasure.  The  extent  of  this  limitation 
is  very  indefinite ;  but  such  a  limitation 
must  be  admitted  as  necessary.  A  man 
may  destroy  his  own  property  if  he  likes, 
but  the  destruction  must  not  be  in  such 
manner  as  to  destroy  any  other  man's 
property.  By  property  then  is  here  un- 
derstood that  which  the  positive  law  of 
a  country  recognises  as  property,  and 
for  the  protection  or  recovery  of  which 
it  gives  a  remedy  by  legal  forms  against 
every  person  who  invades  the  property, 
or  has  the  possession  of  it. 

Austin  observes  ('  An  Outline  of  a 
Course  of  Lectures  on  General  Juris- 
prudence') that  "  dominion,  property,  or 
ownership  is  a  name  liable  to  objection 
For,  first,  it  may  import  that  the  right  in 
question  is  a  right  of  unmeasured  dura- 
tion, as  well  as  indicate  the  indefinite 
extent  of  the  purposes  to  which  the  en- 
titled person  may  turn  the  subject.  Se- 
condly, it  often  signifies  property,  with 
the  meaning  wherein  property  is  dis- 
tinguished from  the  right  of  possession. 
Thirdly,  dominion,  as  taken  with  one  of 
its  significations,  is  exactly  co-extensive 
with  jus  in  rem,  and  applies  to  every 
right  that  is  not  jus  in  personam."  The 
first  sense  of  the  word  property  is  ex- 
pounded by  determining  the  quantity  and 
.quality  of  an  estate  as  understood  in 
English  law.  As  to  the  second,  posses- 
sion is  of  itself  no  right,  but  a  bare  fact, 
and  its  relation  to  rights  in  rem  is  the 
same  as  the  physical  to  the  legal  power 
to  operate  on  a  thing.  The  doctrine  of 
possession  is  therefore  distinct  from  and 
should  precede  the  doctrine  of  property. 
The  third  sense  of  property  has  reference 
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to  the  legal  modes  of  obtaining  the  pos- 
session of  a  thing  in  which  a  man  can 
prove  that  he  has  property  and  a  present 
right  to  possess. 

A  complete  view  of  property,  as  re- 
cognised by  any  given  system  of  law, 
would  embrace  the  following  heads, 
which  it  would  be  necessary  to  exhaust, 
in  order  that  the  view  should  be  com- 
plete. It  would  embrace  an  enumera- 
tion of  all  the  kinds  or  classes  of  things 
which  are  objects  of  property  :  the  ex- 
position of  the  greatest  amount  of  power 
over  such  things  as  are  objects  of  pro- 
perty, which  a  man  can  legally  exercise 
— and  connected  with  this,  the  different 
parts  or  portions  into  which  the  totality 
of  the  right  of  property  may  be  divided 
or  conceived  to  be  divided :  the  modes 
in  which  property  is  legally  transferred 
from  one  person  to  another,  that  is,  ac- 
quired and  lost :  the  capacity  of  parti- 
cular classes  of  persons  to  acquire  and 
transfer  property  as  above  understood  ; 
or,  to  take  the  other  view  of  this  divi- 
sion, an  enumeration  of  persons  who 
labour  under  legal  incapacities  as  to  the 
acquisition  and  loss  of  property. 

The  general  division  of  property  in 
the  English  law  is  into  Things  Real  and 
Things  Personal,  the  incidents  to  which 
are  in  many  respects  different  in  the 
system  of  English  law. 

Things  Real  are  comprehended  under 
the  terms  of  Lands,  Tenements,  and 
Hereditaments.  The  word  Heredita- 
ments is  the  most  comprehensive  of 
these  terms,  because  it  comprehends 
every  thing  which  may  be  an  object  of 
inheritance,  both  Things  Real,  and  also 
some  Personal  Things,  such  as  heirlooms, 
which  are  objects  of  inheritance. 

Hereditaments  are  divided  into  Things 
Corporeal  and  Incorporeal.  A  Corpo- 
real Hereditament  is  land,  in  the  legal 
sense  of  the  term.  An  Incorporeal 
Hereditament  is  defined  by  Blackstone 
to  be  "  a  right  issuing  out  of  a  thing  cor- 
porate (corporeal),  whether  real  or  per- 
sonal, or  concerning  or  annexed  to,  or 
exerciseable  within  the  same."  Perhaps 
the  definition  is  not  quite  exact,  and  it 
■would  not  be  easy  to  make  an  exact  de- 
finition. The  Things  Incorporeal  of  the 
English  law  correspond  in  their  general 


character  to  the  Res  Incorporales  of  the 
Roman  Law,  one  distinguishing  charac- 
ter of  which  is  that  they  are  incapable  of 
tradition  or  delivery  (Gaius,  ii.  28) : 
the  Res  Corporales  of  the  Roman  Law 
are  things  which  are  capable  of  tradition, 
whether  moveable,  as  a  horse,  or  im- 
moveable, as  a  house.  The  Incorporeal 
hereditaments  enumerated  by  Blackstone 
are,  Advowsons,  Tithes,  Commons, 
Ways,  Offices,  Dignities,  Franchises, 
Corodies  or  Pensions,  Annuities,  and 
Rents, 

The  interest  which  a  man  can  have  in 
any  land,  tenement,  or  hereditament,  is 
called  an  Estate ;  and  this  word  com- 
prises the  greatest  amount  of  power  and 
enjoyment,  both  as  to  time  and  manner, 
which  a  man  can  legally  have  over  and 
in  any  of  the  three  things  just  enume- 
rated, as  well  as  the  smallest  legal 
amount  of  such  power  and  enjoyment: 
it  also  comprises,  under  the  notion  of 
time,  the  determination  of  the  period 
when  his  power  and  enjoyment  shall 
commence,  as  well  as  when  they  shall 
cease,     [Estate.] 

With  reference  to  an  estate,  the  time 
during  which  the  right  of  enjoyment 
continues  is  usually  expressed  by  tlie 
term  Quantity  of  Estate.  The  manner 
in  which  the  enjoyment  is  to  be  exercised 
during  this  time  is  often  expressed  by 
the  term  Quality  of  Estate ;  thus  a  man 
may  enjoy  an  estate  solely  or  in  joint- 
tenancy. 

A  person  may  have  the  estate  both  as 
to  quantity  and  quality  in  the  sense 
above  explained,  either  with  or  without 
the  right  to  the  beneficial  enjoyment. 
The  person  who  has  merely  the  Estate 
in  quantity  and  quality  has  the  bare 
legal  Estate.  He  who  has  not  the  right 
to  the  Estate  in  quantity  and  quality,  as 
above  explained,  but  merely  to  the  en- 
joyment of  such  estate,  while  the  other 
has  not,  is  said  to  have  the  equitable 
estate.  The  term  quality  of  estate  might 
be  used  to  express  this  equitable  interest; 
but  inasmuch  as  we  want  a  word  to  ex- 
press the  manner  and  mode  of  enjoying 
an  estate  as  distinct  from  the  time  of 
enjoyment,  and  as  quality  is  the  word 
used  to  express  that  manner  and  raode^ 
it  must  not  be  used  in  a  different  seuije. 
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It  has  been  said  that  this  distinction 
between  legal  and  beneficial  or  equitable 
property  is  peculiar  to  the  English  law. 
(Lord  Mansfield,  1  T.  JR.,  759,  n.)  ^  But 
these  two  kinds  of  property  existed  in  the 
Roman  law,  and  the  theory  of  the  division 
of  ownership  or  property  into  Quiritarian 
or  legal,  and  bonitarian,  beneficial,  or 
equitable,  was  fully  developed.  Its  ori- 
gin in  the  Roman  law  is  not  certain  ;  but 
it  is  a  probable  conjecture  that  its  origin 
so  far  resembled  the  origin  of  the  like 
division  in  English  law,  that  it  was  due 
to  the  attempt  to  get  rid  of  the  difiiculties 
attending  the  alienation  of  property  by 
the  old  legal  forms.  "There  is,"  says 
Gaius  (ii.  40),  "among  other  nations 
(peregrini)  only  one  kind  of  ownership 
or  property  (dominium),  so  that  a  man  is 
either  owner  or  not ;  and  it  was  the  same 
in  the  old  Roman  law,  for  a  man  was 
either  owner  *  ex  jure  quiritium,'  or  he 
was  not.  But  ownership  was  afterwards 
divided,  so  that  one  man  may  now  be 
owner  of  a  thing  ex  jure  quiritium,  and 
another  may  have  the  same  thing  in 
bonis.  For  if  in  the  case  of  a  res  man- 
cipi,  I  do  not  transfer  it  to  you  by  manci- 
patio,  or  in  jure  cessio,  but  only  deliver 
It,  the  thing  indeed  will  become  yours 
beneficially  (in  bonis),  but  it  will  remain 
mine  legally  (ex  jure  quiritium),  till  you 
have  acquired  the  property  by  usucapion ; 
for  as  soon  as  the  time  of  usucapion  is 
completed,  from  that  time  it  begins  to  be 
yours  in  full  ownership  (pleno  jure),  that 
is,  the  thing  begins  to  be  yours  both  in 
bonis  and  in  jure,  just  as  if  it  had  been 
transferred  by  mancipatio  or  in  jure 
cessio."  This  passage  seems  to  suggest  a 
conjecture  as  to  the  origin  of  the  distinc- 
tion between  legal  and  equitable  property 
which  was  of  so  much  importance  in 
Roman  law.  The  distinction  between 
the  two  kinds  of  ownership  or  property 
was  as  clearly  marked  as  in  our  system, 
though  it  was  not  applied  to  all  the  pur- 
poses to  which  this  divided  or  double 
ownership  is  applied  in  our  system. 

A  view  of  the  modes  in  which  property 
is  legally  transferred  from  one  person  to 
another,  and  of  the  legal  capacity  of  per- 
sons to  transfer  and  acquire  estates  in 
lands  and  tenements,  belongs  to  legal 
treatises. 


Personal  Property  is  not  sufficiently 
described  by  the  term  "moveables,"  for 
certain  estates  in  land  are  personal  pro- 
perty, and  are  comprehended  under  the 
term  Chattels  Real.  [Chattels.]  Terms 
for  years  are  an  example  of  chattels  real ; 
and  they  pass  together  with  the  rest  of  a 
man's  personal  estate  to  the  executor,  the 
universal  successor.  Chattels  Personal 
are  all  other  personal  property,  and  are 
said  by  Blackstone  "  to  be  properly  and 
strictly  speaking  things  moveable,  which 
may  be  annexed  to  or  attendant  on  the 
person  of  the  owner,  and  carried  about 
with  him  from  one  part  of  the  world  to 
another.  Such  are  animals,  household 
stuff,  money,  jewels,  coin,  garments,  and 
everything  else  that  can  properly  be  put 
in  motion,  and  transferred  from  place  to 
place."  Personal  property  as  thus  de- 
fined corresponds  to  the  mobilia  or  res 
mobiles  of  the  Roman  law  ;  but  this  is  a 
very  inadequate  description  of  personal 
property  as  recognised  by  the  English 
law.  And  herein  we  first  perceive  the 
greater  certainty  and  distinctness  of  the 
law  relating  to  real  property  compared 
with  the  law  relating  to  chattels;  the 
things  which  can  be  the  objects  of  real 
property  are  defineable,  as  well  as  the 
estates  that  can  be  had  in  them;  the 
things  that  can  be  the  objects  of  personal 
property  are  hardly  determinable,  and 
the  estates,  or  more  properly  the  interests, 
which  a  man  may  have  in  them,  are 
perhaps  also  less  determinate.  As  ex- 
amples of  objects  of  personal  property, 
which  in  no  way  come  within  Black- 
stone's  description,  we  may  instance  pa- 
tent-rights and  copyrights,  which  are 
things  incorporeal,  though  not  heredita- 
ments, and  are  the  objects  of  property  in 
a  sense. 

A  quantity  of  stock  in  the  public  funds 
is  not  money,  though  often  talked  of  as 
such,  but  still  it  is  property  in  a  sense 
for  it  is  a  legal  right  to  a  pei-petual  an- 
nuity paid  by  the  State,  and  it  is  a  thing 
that  can  be  bought  and  sold.  Even  debts 
due  to  a  testator  or  intestate  are  con- 
sidered as  property  with  respect  to  probate 
and  letters  of  administration;  still  they 
are  not  expressed  by  the  term  goods  ana 
chattels  in  the  letters  of  administration, 
but  by  the  term  "credits,"  for  as  debts 
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are  not  the  property  of  a  man  to  whom 
they  are  due,  until  he  gets  them,  so  they 
cannot  become  property  simply  because 
he  happens  to  die. 

The  system  of  the  English  law  as  to 
the  nature  of  property  is  peculiar,  and  the 
modes  in  which  it  can  be  acquired  and 
transferred  are  also  in  many  respects  pe- 
culiar, especially  in  the  case  of  Real 
Estate.  The  discussion  of  these  matters 
properly  belongs  to  legal  treatises. 

Property  in  Chattels  may,  like  property 
in  Things  Real,  vary  as  to  quantity  and 
quality  of  interest,  though  things  personal 
are  not  capable  of  such  extended  and 
various  modifications,  analogous  to  estates, 
as  things  real  are.  As  to  quantity,  that 
is,  duration,  a  man  may  have  the  use  of  a 
personal  thing  for  life,  and  another  may 
have  the  absolute  property  in  it  after  his 
death.  As  to  quality,  persons  may  own 
a  thing  personal  as  joint  tenants  and  as 
tenants  in  common.  There  is  an  equi- 
table property  in  chattels  as  well  as  in 
things  real.  Money,  for  instance,  is  often 
paid  to  a  trustee,  in  order  that  he  may 
give  the  interest  of  it  to  one  person  for 
life,  and  after  his  death  pay  the  money  to 
another.  The  trustee,  so  long  as  he 
holds  the  money,  has  the  legal  property 
in  the  money,  and  in  the  thing  in  which 
the  money  is  invested.  A  legatee  has 
only  an  equitable  interest,  even  in  a  spe- 
cific legacy,  after  his  testator's  will  is 
proved,  until  the  executor  gives  the 
thing  to  him,  or  in  some  clear  way  ad- 
mits his  right  to  it. 

Property  in  a  thing  must  not  be  con- 
founded with  a  faculty  or  power  to  dis- 
pose of  the  thing  in  certain  ways.  A 
man  may  have  a  power  to  do  a  certain 
act  with  reference  to  property,  without 
having  any  property  in  the  thing ;  or  he 
may  have  a  property  in  the  thing  of 
a  limited  quantity,  and  also  a  power 
to  dispose  of  the  thing  iu  a  certain  way. 
Thus  a  tenant  for  life,  who  has  only  a 
limited  property  in  land,  may  have  a 
power  given  to  him  to  make  leases, 
subject  to  certain  conditions,  of  the  pro- 
perty of  which  he  is  tenant  for  life. 

The  property  which  is  called  copyright 
or  patent  is  not  strictly  property.  It 
consists  in  a  power  to  do  certain  acts,  as 
to  produce  and  sell  a  certain  work  or 


print  or  machine;  and  the  power  or 
faculty  is  made  effective  by  the  duty  im- 
posed on  everybody  else  of  abstaining 
from  making  and  selling  such  things. 
The  things  that  are  produced  by  virtue 
of  such  a  power  are  objects  of  property, 
but  the  copyright  or  patent  right  is 
merely  a  power  or  faculty  which  is  given 
exclusively  to  a  determinate  person  or 
persons  for  a  determinate  time. 

The  notion  of  property  is  universal, 
though  the  particular  rules  as  to  property 
vary  in  dift'erent  countries.  Society  rests 
on  two  things  chiefly,  marriage  and  the 
notion  of  property.  The  notion  of  mar- 
riage varies  in  different  countries,  but 
there  is  perhaps  no  set  of  people  among 
whom  it  does  not  exist  in  some  form. 
It  is  the  foundation  of  the  notion  of  a 
family,  an  essential  element  of  a  State. 
In  fact  the  notion  of  marriage  implies  a 
species  of  property,  which  consists  in  the 
exclusive  dominion  which  a  man  thereby 
obtains  over  a  woman's  person,  and  over 
the  children  which  are  the  fruit  of  their 
union.  A  community  of  women  is  a 
thing  as  impossible  as  a  community  of 
property,  to  which  the  mass  of  mankind 
have  an  invincible  repugnance  founded 
on  the  natural  desire  of  man  to  appropriate 
things  to  his  own  use.  Fixed  rules  then 
for  the  acquisition  and  maintenance  of 
property  are  essential  to  the  existence  of 
society  and  of  government :  without  such 
rules  there  would  be  anarchy.  Those 
who  are  suffering  from  abject  poverty, 
and  those  who  wish  to  enjoy  without 
labour,  may  not  recognise  the  necessity 
of  these  fixed  rules :  they  have  often  a 
vague  notion  that  they  -would  gain  some- 
thing by  the  destruction  of  all  existing 
appropriations  of  the  wealth  of  society. 
But  all  or  nearly  all  who  have  any  pro- 
perty cannot  fail  to  see  that  they  would 
certainly  lose  something  by  such  a  change 
and  might  gain  nothing.  Those  who 
see  still  more  clearly  into  the  nature  of 
human  society,  know  that  there  can  be 
no  increase  of  the  national  wealth,  of 
which  all  industrious  people  receive  a 
share,  if  those  who  labour  are  not 
secured  in  the  enjoyment  of  that  which 
they  obtain  by  their  labour.  The  enor 
mous  disparities  which  exist  in  most 
countries  between  the   wealth   of  tiios*. 
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irho  have  more  than  they  can  use  and  the 
pittance  of  the  great  mass  who  live  by 
their  daily  toil,  often  make  even  reflecting 
people  for  a  moment  imagine  that  things 
might  be  better  arranged.  But  careful 
consideration  finally  establishes  a  general 
conviction  that  hard  and  stern  as  the  laws 
are  which  punish  all  infringement  of 
the  rights  of  property,  they  are  absolutely 
essential  to  the  existence  and  well-being 
of  society.  The  degree  of  the  penalties 
and  punishments  which  are  inflicted  on 
those  who  break  the  rules  which  guard 
each  man's  property,  may  often  be  ex- 
cessive, and  property  may  be  better  main- 
tained by  moderate  than  by  excessive 
punishment.  But  all  experience  and  ail 
sound  reason  combine  to  prove  that  the 
maintenance  of  the  most  unbounded 
wealth  that  an  individual  can  acquire  is 
as  much  the  interest  of  every  member  of 
society  as  the  maintenance  to  the  poorest 
man  of  his  daily  earnings.  No  limits 
can  consistently  with  the  general  interest 
be  placed  on  a  man's  power  to  acquire 
property  by  the  employment  of  his  capital, 
his  industry,  and  his  skill.  Some  limits 
may  be  properly  put,  but  it  is  very  diffi- 
cult to  say  what  they  should  be,  on  his 
power  of  giving  that  which  he  has  ac- 
quired, and  on  his  power  of  making  dis- 
positions of  it  which  shall  extend  beyond 
his  own  life.  [Primogeniturk.] 
PROPERTY  TAX.  [Tax.] 
PROROGATION.  [Parliamknt.] 
PROSTITUTION.  The  history  of 
prostitution  would  make  a  curious  chap- 
ter in  the  history  of  society.  It  appears 
that  in  all  countries  and  in  all  ages  there 
have  been  women  who  have  prostituted 
their  bodies  for  hire.  The  practice  has 
been  viewed  in  very  different  lights  in 
different  countries,  but  probably  in  all 
countries  it  has  been  attended  with  a  cer- 
tain degree  of  infamy. 

As  marriage  and  the  formation  of  a 
family  are  the  foundation  of  all  society, 
anything  which  checks  marriage  or  en- 
courages promiscuous  intercourse,  must 
be  considered  as  opposed  to  the  general 
interest.  But  prostitution  in  some  form 
or  degree  will  probably  always  exist : 
and  the  object  of  good  government  should 
De  to  make  such  regulations,  if  any,  as 
may  reduce  it  to  the  least  amount.    There 


is  a  difference  between  concubinage,  or 
the  regular  cohabitation  of  unmarried  per- 
sons, and  that  promiscuous  intercourse 
which  is  fornication.  Concubinage  may 
externally  appear  a  marriage,  and  the 
evil  to  society  from  bad  example  or  dis- 
orderly conduct  may  be  entirely  absent, 
though  there  are  reasons  enough  why  il 
may  often  offend  against  good  order  and 
decency.  The  main  disadvantage  of  con- 
cubinage in  a  political  view  is  that  the 
woman  is  depi  ived  of  all  those  rights  to 
which  marriage  entitles  her,  and  the  chil- 
dren are  exposed  to  neglect.  It  is,  how- 
ever, a  thing  which  is  best  left  to  the 
control  of  positive  morality.  If  the  posi- 
tive morality  of  any  given  society  dis- 
countenances it,  that  is  a  suflSicient  check : 
if  the  positive  morality  looks  on  it  as  a 
matter  of  indifference,  legislative  enact- 
ments will  be  ineffectual. 

The  same  principles  do  not  apply  to 
prostitution.  The  laws  of  all  well  regu- 
lated societies  should  interfere  so  far  at 
least  as  to  prevent  open  indecency  and 
check  any  disturbance  which  may  be 
caused  in  houses  to  which  persons  resort 
for  fornication.  But  here  also  the  posi- 
tive morality  of  society  will  be  the 
strongest  check,  when  the  positive  mo- 
rality of  the  mass  is  opposed  to  the  irregu- 
lar connection  of  the  sexes.  The  practice  of 
licensing  prostitutes  and  subjecting  them 
immediately  to  the  control  of  the  police 
is  at  least  a  matter  of  doubtful  policy. 
Where  it  has  long  existed,  there  may  be 
reasons  for  continuing  this  system ;  but 
there  are  weighty  reasons  against  intro- 
ducing it  into  any  society  where  it  has 
not  been  long  established. 

The  most  efficient  check  to  prostitution 
will  be  the  improvement  of  the  early 
education  of  females  of  the  poorer  classes^ 
from  among  whom  the  great  mass  o* 
prostitutes  come.  The  solicitation  of 
chastity  proceeds  from  the  male,  and  the 
temptation  is  money,  which  gives  a  wo- 
man the  hope  of  living  without  labour 
and  of  indulging  in  dress  and  other  things 
which  her  station  in  life  does  not  allow 
her.  The  immediate  inducements  which 
lead  women  to  surrender  their  chastity 
are  no  doubt  as  numerous  and  various  as 
their  condition  and  dispositions.  But  the 
temptation  of  money  operating  upon  po- 
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verty  and  on  the  ignorance  and  inexpe- 
rience of  young  women  is  certainly  the 
most  powerful  of  the  causes  of  seduction. 
Those  who  would  direct  their  efforts  to- 
wards diminishing  an  evil  which  can 
never  be  entirely  removed  will  succeed 
best  by  attempting  to  remove  the  main 
causes  of  it ;  by  supporting  every  measure 
which  will  give  to  the  labouring  classes 
better  wages,  and  secure  to  them  a  better 
and  more  practical  education  than  they 
now  receive. 

As  the  solicitation  of  &  woman's 
chastity  proceeds  from  the  male,  whose 
passions  are  generally  much  stronger, 
seduction  and  its  usual  consequence, 
prostitution,  would  be  most  effectually 
checked  by  operating  upon  the  propen- 
sities of  the  male.  But  it  is  not  easy  to 
suggest  any  eflficient  mode  of  doing  this. 
All  good  education  will  contribute  to  this 
end  by  forming  men  to  habits  of  greater 
self-control,  and  accustoming  them  to  view 
the  consequences  to  the  whole  of  society 
as  well  as  to  themselves  of  every  act  of 
their  lives. 

The  English  law  has  few  regulations 
on  this  subject,  and  it  is  very  doubtful  if 
any  good  would  be  effected  by  additional 
legislation.  Brothels,  or  bawdy-houses, 
which  is  the  name  of  houses  kept  for  the 
resort  of  men  and  women,  are  common 
nuisances ;  and  persons  who  keep  such 
houses  are  punishable  by  fine  and  im- 
prisonment. Fornication  itself  is  an  ille- 
gal act,  and  punishable  in  the  spiritual 
courts.  In  the  session  of  1849,  an  at- 
tempt was  made  criminally  to  punish 
the  practices  known  to  be  resorted  to  by 
infamous  persons  to  procure  the  defile- 
ment of  women  and  j'oung  feiriales.  By 
this  act,  the  12  &  13  Vict.  c.  76,  it  is 
provided,  that  if  "any  person  shall  by 
ialse  pretences,  false  representations,  or 
other  fraudulent  means,  procure  any 
woman  or  child  under  the  age  of  twenty- 
one  years  to  have  illicit  carnal  connexion 
with  any  man,  such  person  shall  be 
guilty  of  a  misdemeanor,"  punishable  by 
imprisonment,  with  hard  labour,  for  a 
term  not  exceeding  two  years.  Some 
other  attempts  to  legislate  further  on 
this  subject  only  show  the  ignorance  of 
those  who  think  that  because  a  law  is 
inuue  it  will  for  that  reason  be  efficient. 


PROTEST.  [Exchange,  Bill  of.] 
PROTESTANT,  a  general  term  com- 
prehending all  those  who  profess  Chris- 
tianity, and  are  not  in  the  communion  of 
the  Church  of  Rome.  There  is  a  great 
variety  of  opinion  among  the  persons 
thus  separated,  in  points  of  faith,  church 
order,  and  discipline,  but  this  term  com- 
prehends them  all. 

The  term  originated  in  Germany.  At 
the  diet  at  Spire,  in  1526,  decrees  had 
been  passed  which  were  so  far  favour- 
able to  the  progress  of  the  Reformation 
that  they  forbade  any  peculiar  measures 
against  it.  The  consequence  was  that 
the  spirit  of  reformation  gained  strength, 
and  spread  itself  more  extensively  in 
Germany.  Then  arose  also  commo- 
tions which  were  attributed  to  the  re- 
formed and  to  the  spirit  kindled  by 
them.  Both  the  pope  and  the  emperor 
looked  with  increasing  alarm  on  the 
aspect  of  affairs  ;  and  at  another  diet, 
held  at  the  same  place  in  1529,  the  em- 
peror directed  an  imperial  brief  to  the 
persons  assembled,  to  the  effect  that  he 
had  forbidden  all  innovation,  and  pro- 
scribed the  innovators  in  matters  of  re- 
ligion, who  had  notwithstanding  in- 
creased since  the  decrees  of  1526,  but 
that  now,  by  virtue  of  the  full  powers  in- 
herent in  him,  he  annulled  those  decrees 
as  contrary  to  his  intentions.  The  per- 
emptory tone  of  these  letters  alarmed  the 
persons  who  were  present  at  the  diet; 
and  particularly  the  elector  of  Saxony  is 
reported  to  have  said  to  his  son  that  no 
former  emperor  had  used  such  language, 
and  that  he  ought  to  be  informed  that 
their  rights  were  more  ancient  than  the 
elevation  of  his  family. 

This  strong,  measure  of  the  emperor 
had  also  the  effect  of  uniting,  at  least  on 
this  point,  the  two  great  sections  of  the 
German  reformers,  the  Lutherans  and 
the  Sacramentarians,  of  whom  Zuinglius 
was  the  head.  However,  the  party  op- 
posed to  the  Reformation  was  the 
stronger,  and  the  emperor's  brief  re- 
ceived the  sanction  of  the  diet.  Upon 
this  the  reformers  declared  that  this  was 
not  a  business  of  policy  or  temporal 
interests,  with  respect  to  which  they 
were  ready  to  submit  to  the  will  of  the 
majority,  but  it  affected  the  interests  of 
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conscience  and  futurity.  On  this  and 
other  grounds  they  founded  a  protest, 
which  was  delivered  in  on  the  13th  day 
of  April,  but  refused  by  the  rest  of  the 
diet.  A  second  protest,  larger  than  the 
former,  was  presented  on  the  succeeding 
day.  The  princes  and  the  cities  who 
favoured  the  Reformation  joined  in  it,  and 
thenceforth  it  became  usual  to  call  the 
reformers  Protestants, 

It  is  often  found  that  a  particular  oc- 
casion leads  to  the  construction  of  a  name 
for  a  religious  party,  which  becomes  ex- 
tended, as  in  this  instance,  to  parties 
who  have  no  immediate  connection  with 
the  particular  incident,  or  interest  in  the 
question  with  which  it  is  connected.  The 
term  Protestant  in  fact  seems  to  have  as 
much  to  do  with  the  constitution  of  the 
Germanic  confederacy  as  with  the  prin- 
ciples of  the  Reformation  ;  and  certainly 
neither  England  nor  Scotland  had  any 
thing  to  do  with  the  proceedings  of  the 
emperor  or  with  the  diet  of  Spire.  The 
term  Reformed  Church  might  seem  to 
designate  the  church  of  England  or  the 
church  of  Scotland  more  appropriately 
than  the  Protestant  church. 

PROVINCIAL  COURTS.  [Eccle- 
siastical Courts,  p.  802.] 

PROVOST,  a  term  having  its  origin 
apparently  in  the  Latin  propositus,  which 
denotes  the  chief  of  any  society,  body,  or 
community.  In  France  the  correspond- 
ing word  pr^vot  approaches  nearer  the 
original  form.  In  that  country  it  is  ap- 
plied to  the  persons  who  discharge  the 
functions  of  many  different  offices,  but  in 
England  it  is  rarely  used  :  we  believe  the 
only  instances  are  those  of  the  heads  of 
certain  colleges,  as  Eton,  King's  College 
(Cambridge),  &c.  But  in  Scotland  it  is 
used  to  designate  the  chief  officer  in  cities, 
as  the  provost  of  Edinburgh  or  of  Glas- 
gow, where  in  England  the  same  officer 
is  called  the  mayor. 

PROVOST-MARSHAL,  a  term  adopt- 
ed from  the  French,  who  call  an  officer 
with  similar  functions,  the  prevot  des 
marechaux  de  France,  or  at  least  did  so 
before  the  Revolution.  The  English 
provost-marshal  is  attached  to  the  army, 
his  duty  being  to  attend  to  offences  com- 
mitted against  military  discipline,  to  seize 
and  secure  deserters  and  other  criminals, 


to  restrain  the  soldiery  from  pilfering 
and  rapine,  to  take  measures  for  bringing 
offenders  to  punishment,  and  to  see  to  the 
execution  of  the  sentences  passed  upon 
them. 

PROXY.  [Lords,  House  of;  Par- 
liament; Peers  OF  THE  Realm.] 

PUBLIC  HEALTH.  [Towns, 
Health  of.] 

PUBLIC  PROSECUTOR.  [Advo- 
cate, Lord.] 

PUFFERS.     [Auction.] 

PUNISHMENT.  The  verb  to  punish 
(whence  the  noun  substantive  punishment) 
is  formed  from  the  French  punir,  accord- 
ing to  the  same  analogy  as  furnish  is 
formed  from  fournir,  tarnish  from  ternir, 
finish  from  finir,  &c.  The  French  punir 
is  derived  from  the  Latin  punire,  anciently 
pcenire,  which  is  connected  with  pa^na 
and  the  Greek  poine  (ttoii^-^).  Peine  sig- 
nified a  pecuniary  satisfaction  for  an 
offence,  similar  to  the  wergeld  of  the 
German  codes :  poena  had  doubtless 
originally  a  similar  sense ;  but  in  the 
Latin  classical  writers  its  meaning  is 
equivalent  to  that  of  our  word  punish- 
ment. 

Punishment  may  be  inflicted  on  men 
by  a  supernatural  being  or  by  men  ;  and 
it  may  be  inflicted  on  them  either  in  the 
present  life,  or  in  the  existence  which 
commences  after  death.  Punishment  may 
likewise  be  inflicted  by  men  on  the  more 
intelligent  and  useful  species  of  animals, 
such  as  horses  and  dogs.  In  the  follow- 
ing remarks,  we  confine  ourselves  to 
punishment  inflicted  by  man  on  man. 

The  original  idea  of  punishment  was, 
pain  inflicted  on  or  endured  by  a  person 
as  a  satisfaction  or  atonement  by  him  for 
some  offence  which  he  had  committed. 
(Grimm,  Deutsche  Jiechtsalterthumer,  p. 
646.)  According  to  this  conception  of 
punishment,  it  appeared  to  be  just  that  a 
person  should  suffer  the  same  amount  oi 
pain  which  he  had  inflicted  on  others  by 
his  offence ;  and  hence  the  origin  of  the 
retaliatory  principle  of  punishment,  or 
the  lex  talionis.  This  principle  is  of 
great  antiquity,  and  is  probably  the 
earliest  idea  which  all  nations  have 
formed  concerning  the  nature  of  punish- 
ment. It  occurs  among  the  early  Greeks, 
and  was  attributed   by    them    to  their 
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mythical  prince  and  judge  of  Hades, 
Kliadamanthys.  They  embodied  it  in 
the  following  proverbial  verse : — 

si'  Ki  irdhi  TO,  x.   s^i^i,  ^U*i  k    tSita  yevotro. 
{^Anstot.y  Eth.  Nic,  v.  8.) 

The  talio  was  also  recognized  in  the 
Twelve  Tables  of  Rome  {Inst.,  iv.  4,  §  7), 
and  upon  it  was  founded  the  well-known 
provision  of  the  Mosaic  law,  "  an  eye  for 
an  eye,  and  a  tooth  for  a  tooth :"  a  maxim 
which  is  condemned  by  the  Christian 
morality.  {Matth.,  v.  38-40 ;  and  Mi- 
chaelis.  Commentaries  on  the  Laws  of 
Moses,  vol.  iii.  art.  240-2). 

The  infliction  of  pain  for  the  purpose 
of  exacting  a  satisfaction  for  an  oft'ence 
committed  is  vengeance,  and  punishment 
inflicted  for  this  purpose  is  vindictive. 

By  degrees  it  was  perceived  that  the 
infliction  of  pain  for  a  vindictive  purpose 
is  not  consistent  with  justice  and  utility, 
or  with  the  spirit  of  the  Christian  ethics ; 
and  that  the  proper  end  of  punishment 
is  not  to  avenge  past,  but  to  prevent 
future  offences.  (Puffendorf  s  Droit  de 
Nature  et  des  Gens,  viii.  3,  §  8-13 ;  Black- 
stone's  Commentaries^  vol.  iv.  p.  11.) 

This  end  can  only  be  attained  by  in- 
flicting pain  on  persons  who  have  com- 
mitted the  offences ;  and  as  this  effect  is 
also  produced  by  vindictive  punishment, 
vindictive  punishment  incidentally  tends 
to  deter  from  the  commission  of  offences. 
Hence  Lord  Bacon  justly  calls  revenge 
a  sort  of  wild  justice. 

But  inasmuch  as  the  proper  end  of 
punishment  is  to  deter  from  the  commis- 
sion of  offences,  punishment  inflicted  on 
the  vindictive  principle  often  fails  to  pro- 
duce the  desired  purpose,  and  moreover 
often  involves  the  infliction  of  an  un- 
necessary amount  of  pain.  All  punish- 
ment is  an  evil,  though  a  necessary  one. 
The  pain  produced  by  the  offence  is  one 
evil;  the  pain  produced  by  the  punish- 
ment is  an  additional  evil;  though  the 
latter  is  necessary,  in  order  to  prevent 
the  recurrence  of  the  offence.  Con- 
sequently a  penal  system  ought  to  aim  at 
economizing  pain,  by  diffusing  the  largest 
amount  of  saiutary  terror,  and  thereby 
deterring  as  much  as  possible  from  crimes, 
at  the  smallest  expense  of  punishments 
actually  inflicted ;  or  (as  the  idea  is  con- 


cisely expressed  by  Cicero),  "  ut  metus 
ad  omnes,  poena  ad  paucos,  perveniret." 
{Pro  Cluentio,  c.  46.) 

It  follows  from  what  has  been  said, 
that  it  is  essential  to  a  punishment  to  be 
painful.  Accordingly,  all  the  known 
punishments  have  involved  the  infliction 
of  pain  by  dift'erent  means,  as  death, 
mutilation  of  the  body,  flogging  or  beat- 
ing, privation  of  bodily  liberty  by  con- 
finement of  various  sorts,  banishment, 
forced  labour,  privation  of  civil  rights, 
pecuniary  fine.  The  punishment  of 
death  is  called  capital  punishment :  other 
punishments  are  sometimes  known  by  the 
name  of  secondary  punishments.  More- 
over, the  pain  ought  to  be  sufliciently 
great  to  deter  persons  from  committing 
the  offence,  and  not  greater  than  is 
necessary  for  this  purpose. 

A  punishment  ought  further  to  be,  as 
far  as  the  necessary  defects  of  police  and 
judicial  procedure,  will  permit,  certain  ; 
and  also,  as  far  as  the  differences  of 
human  nature  and  circumstances  will 
permit,  equal. 

If  a  punishment  be  painful,  and  the 
pain  be  of  the  proper  amount,  and  if  it 
be  likewise  tolerably  equal  and  certain,  it 
will  be  a  good  punishment. 

The  qualities  just  enumerated  are  those 
which  it  is  most  important  that  a 
punishment  should  possess.  But  it  is 
sometimes  thought  desirable  that  a 
punishment  should  possess  other  qualities 
than  those  which  we  have  enumerated. 

1.  Since  the  time  wnen  it  has  been 
generally  understood  that  punishment 
ought  not  to  be  inflicted  on  a  vindictive 
principle,  the  deterring  principle  of 
punishment  (which  necessarily  involves 
an  infliction  of  pain)  has  been  sometimes 
overlooked,  and  it  has  been  thought  that 
the  end  of  punishment  is  the  reformation 
of  the  person  punished.  This  view  of 
the  nature  of  punishment  is  erroneous  in 
excluding  the  exemplary  character  of 
punishment,  and  thus  limiting  its  effects 
to  the  persons  who  have  committed  the 
offence,  instead  of  comprehending  the 
much  larger  number  of  persons  who  may- 
commit  it.  The  reformation  of  convicts 
who  are  suffering  their  punishment  is  an 
object  which  ought  to  enter  into  a  good 
pena'    system ;   but  it  is  of  subordmate 
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importance  as  compared  with  the  eiFect 
of  the  punishment  in  deterring  uncon- 
victed persons  from  committing  similar 
oflences. 

2.  It  is  likewise  sometimes  thought 
that  punishment  is  inflicted  for  the  pur- 
pose of  getting  rid  of  offenders,  or  of 
rendering  them  physically  incapable  of  re- 
peating their  offence.  Death  has  often 
been  inflicted  for  this  purpose;  and 
bodily  disablements  of  various  sorts  have 
been  inflicted  for  the  same  end ;  trans- 
portation has  likewise  been  recommended 
on  the  ground  of  its  getting  rid  of  con- 
victs. This  view  of  punishment  errs  in 
the  same  manner  as  that  just  examined  ; 
inasmuch  as  it  is  confined  to  the  persons 
who  have  actually  committed  offences. 
If  all  offenders  were  removed  to  a  place 
of  reward,  they  would  be  got  rid  oft",  but 
not  punished.  The  principle  of  getting 
rid,  or  confinement,  for  the  purpose  of 
protecting  society  against  the  known 
dangerous  tendencies  of  a  person,  is  pro- 
perly applicable  in  the  case  of  insane 
persons. 

A  detailed  account  of  the  punishments 
which  have  been  used  in  different 
nations  may  be  found  in  different  works 
on  antiquities  and  law  books.  See,  for 
the  Greeks,  Wachsmuth's  Greek  Anti- 
quities, vol.  ii.,  part  1,  p.  181 :  Her- 
mann's Greek  Antiquities,  §  139  ;  for 
the  Romans, — Haubold's  Lineamenta,  § 
147:  for  the  ancient  Germans  and  for 
Europe  generally  in  the  middle  ages, — 
Grimm's  Deutsche  Rechtsalterthilmer,  b. 
v.,  ch.  3 :  for  modern  France,  Le  Code 
Penal,  liv.  1 :  and  for  England,  Black- 
stone's  Commentaries,  vol.  iv. 

The  subject  of  Secondary  Punishments 
(the  principal  of  which  are  in  this  coun- 
try transportation  and  imprisonment)  is 
treated  under  Transportation.  We 
will  here  make  a  few  remarks  on  the 
subject  of  Capital  Punishments. 

An  idle  question  is  sometimes  raised 
as  to  the  right  of  a  government  to  in- 
flict death  as  a  punishment  for  crimes, 
or,  as  it  is  also  stated,  as  to  the  lawful- 
ness of  capital  punishment.      That  a  go- 
vernment has  the    power  of    inflicting 
apital  punishment  cannot  be  doubted ; 
A  '.n  order  to  determine  whether  that 
."iwer  is  rightfully  exercised,  it  .i«  neces- 


sary to  consider  whether  its  infliction  is, 
on  the  whole,  beneficial  to  the  commu- 
nity. The  following  considerations  may 
serve  to  determine  this  question  respect- 
ing any  given  class  of  crimes.  Death 
is  unquestionably  the  most  formi- 
dable of  all  punishments ;  the  common 
sense  of  mankind  and  the  experience 
of  all  ages  and  countries  bear  evidence 
to  this  remark.  Moreover,  capital 
punishment  effectually  gets  rid  of  the 
convict.  It  may  be  added,  as  subor- 
dinate considerations,  that  death  is  the 
cheapest  of  all  punishments,  and  that  it 
eftectually  solves  all  the  difficult  practi- 
cal questions  which  arise  as  to  the  dis- 
posal and  treatment  of  convicted  crimi- 
nals. On  the  other  hand,  capital  punish- 
ment, from  its  severity  and  consequent  for- 
midableness,  is  likely  to  become  unpopu- 
lar ;  and  hence,  from  the  unwillingness 
of  judges  and  juries  to  convict  for  capital 
offences,  and  of  governments  to  carry 
capital  sentences  into  effect,  uncertain. 
Whenever  the  infliction  of  capital  punish- 
ments becomes  uncertain,  their  efficacy 
ceases,  and  they  ought  to  be  mitigated. 
An  uncertain  punishment  is  not  feared, 
and  conse<|uently  the  pain  caused  by  its 
actual  infliction  is  wasted.  Capital  pun- 
ishments ought  therefore  to  be  denomiced 
only  for  crimes  which  would  not  be 
effectually  prevented  by  a  secondary 
punishment,  and  for  which  they  are 
actually  inflicted  with  as  much  con- 
stancy as  the  necessary  defects  of  a  judi- 
cial procedure  will  allow. 

The  writings  on  the  subject  of  punish- 
ment, and  particularly  of  capital  punish- 
ment, are  numerous.  Sound  opinions 
on  the  nature  and  end  of  punishment 
are  contained  in  the  works  of  Grotius 
and  Puff'endorf;  but  Beccaria's  well- 
known  treatise  first  applied  an  en- 
lightened spirit  of  criticism  to  the 
barbarous  penal  system  of  the  conti- 
nental states,  but  it  cannot  be  read  with 
much  profit  at  the  present  time.  The 
best  systematic  work  on  the  subject  is 
Bentham's  The'orie  des  Peines,  edited  by 
Duniont.  Some  valuable  remarks  on 
the  subject  of  punishment  may  likewise 
be  found  in  the  recent  writings  of  Arch- 
bishop Whately  and  others  respecting 
transuortation. 
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PURCHASE,  which  is  corrupted  from 
the  Latin  word  Perquisitio,  is  defined  by 
Littleton  (i.  12)  to  be  "the  possession  of 
lauds  or  tenements  that  a  man  hath  by 
his  deed  or  agreement,  unto  which  posses* 
iL  ion  he  cometh  not  by  title  of  descent 
from  any  of  his  ancestors,  or  of  his 
cousins  (consanguinei),  but  by  his  own 
deed."  Purchase  as  thus  defined  compre- 
liends  all  the  modes  of  acquiring  property 
in  land  by  deed  or  agreement,  and  not 
by  descent :  but  it  is  not  a  complete  de- 
scription of  purchase,  as  now  understood, 
for  it  omits  the  mode  of  acquisition  by 
will  or  testament,  which  however,  when 
Littleton  wrote,  was  of  comparatively 
small  importance,  as  the  power  of  devis- 
ing lands  did  not  then  exist,  except  by 
the  custom  of  particular  places.  Black- 
stone  makes  the  following  enumeration 
of  the  modes  of  purchase — Escheat,  Oc- 
cupancy, Prescription,  Forfeiture,  and 
Alienation.  As  to  escheat,  there  is  some 
difiiculty  in  the  classification,  as  the  title 
appears  to  be  partly  by  descent  and  partly 
by  purchase ;  and  alienation  is  here  used 
in  a  larger  sense  than  that  which  this 
term  has  in  the  Roman  law,  in  which  it 
does  not  comprehend  acquisition  by  testa- 
ment. Generally  then,  purchase  is  any 
mode  of  acquiring  lands  or  tenements, 
except  by  Descent.     [Descent.] 

PURSER.     [Navy.] 

PURVEYANCE  (purvei/cuice,  a  pi'o- 
viding),  a  prerogative  formerly  enjoyed 
by  the  King  of  England,  of  purchasing 
provisions  and  other  necessaries  for  the 
use  of  the  royal  household,  and  of  em- 
ploying horses  and  carriages  in  his  ser- 
vice in  preference  to  all  other  persons,  and 
without  the  consent  of  the  owners.  The 
persons  who  acted  for  the  king  in  these 
matters  were  called  purveyors.  A  pri- 
vilege of  the  same  nature  was  also  ex- 
ercised by  many  of  the  great  lords. 
The  parties  whose  property  was  thus 
seized  were  entitled  to  a  recompense ; 
but  what  they  received  was  inadequate, 
and  many  abuses  were  committed  under 
the  pretext  of  purveyance.  About  forty 
statutes  were  passed  upon  the  subject, 
many  of  them,  like  all  the  important 
early  statutes,  being  a  re-enactment  of 
those  preceding.  Some  of  the  most 
i;lrict  occur  in  the  36th  year  of  Edward 


in.  The  parliament  of  that  year, 
which  is  said  to  have  been  held  '  for  the 
honour  and  pleasure  of  God,  and  the 
amendment  of  the  outrageous  grievances 
and  oppressions  done  to  the  people,  and 
the  relief  of  their  estate,'  after  a  general 
confirmation  of  former  statutes,  immedi- 
ately proceeds  to  enact  five  statutes  on 
the  subject  of  purveyance.  These 
statutes  confine  the  exercise  of  it  to  the 
king  and  queen,  and  provided  that  for 
the  future  'the  heinous  name  of  pur- 
veyor shall  be  changed  into  that  of 
buyer :'  they  forbid  the  use  of  force  or 
menaces,  and  direct  that  where  pur- 
veyors cannot  agree  upon  the  price,  an 
appraisement  shall  be  made,  &c.  &c. 
The  provisions  of  these  statutes  are  very 
full,  but  they  appear  to  have  wholly  failed 
in  their  operation,  and  other  statutes 
were  passed  without  effect.  Several  of 
the  charges  against  Wolsey  were  the  ex- 
ercise of  purveyance  on  his  own  behalf. 
(4  List.  93.)  In  the  time  of  Elizabeth, 
two  attempts  were  made  in  the  same 
year  by  the  Commons  to  regulate  the 
abuses  of  purveyance.  The  queen  was 
extremely  indignant  at  this,  and  desired 
the  Commons  not  to  interfere  M'ith  her 
prerogative.  During  the  first  parliament 
of  James  I.,  Bacon,  on  presenting  a 
petition  to  the  king,  delivered  his  famous 
speech  against  purveyors,  which  forms  a 
sort  of  compendium  of  the  heavy  charges 
made  against  them.  Several  negotia- 
tions took  place  in  that  reign  for  the  pur- 
chase of  the  prerogative  of  purveyance, 
but  nothing  was  done.  Under  the  Com- 
monwealth it  fell  into  disuse.  Purvey- 
ance was  not  formally  abolished  till  after 
the  Restoration.  By  the  12  Ch.  1 1., 
c.  24,  this  branch  of  the  prerogative  was 
surrendered  by  the  king,  who  received 
in  lieu  of  it  a  certain  amount  payable  on 
exciseable  liquors.  Probably  in  the 
earlier  periods  of  our  history  the  exist- 
ence of  purveyance  was  almost  necessary 
for  the  support  of  the  royal  household, 
especially  during  the  progresses  which 
were  then  so  frequent.  This  seems 
almost  a  necessary  inference  from  its 
continuance  in  spite  of  so  many  attempts 
to  suppress  it.  Even  after  its  final 
abolition  by  the  statute  Charles  II. 
several  temporary  statutes  were  passed^ 
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and  in  that  and  the  succeeding  reign,  for 
its  partial  revival  on  the  occasion  of 
royal  progresses.  On  behalf  of  the  navy 
and  ordnance,  a  statute  to  that  effect 
occurs  as  late  as  11  and  12  Will.  3. 
(Camden,  388;  Bacon's  VFor^s,  vol.  vi. 
p.  3,  Montagu's  edit. ;  Hume's  Hist. ; 
1  Bl.  Com.,  287  ;  3  Inst.,  82 ;  4  Inst., 
273.) 


Q. 


QUALIFICA  nON.    [Game  Laws.] 

QUALITY  OF  ESTATES.  [Pro- 
perty,] 

QUANTITY  OF  ESTATES.  [Pro- 
perty.] 

QU  ARA NTINE.  Quarantine  regula- 
tions are  regulations,  chiefly  of  a  restric- 
tive nature,  for  the  purpose  of  preveniiug 
the  communication  from  one  country  to 
another  of  contagious  diseases,  by  means 
of  men,  aninutls,  goods,  or  letters.  The 
term  quarantine  originally  signified  a 
period  of  forty  days  during  which  a  per- 
son was  subject  to  the  regulations  in 
question.  The  period  of  forty  days  du- 
ring which  a  widow  entitled  to  dower 
can  remain  in  her  husband's  mansion- 
house  after  his  death  is  also  called,  in  our 
law,  the  widow's  quarantine.  (Black- 
stone's  Commentaries,  vol.  ii.  p.  135.) 

Quarantine  regulations  consist  in  the 
interruption  of  intercourse  with  the  coun- 
try in  which  a  contagious  disease  is  sup- 
posed to  prevail,  and  in  the  employment 
of  certain  precautionary  measures  re- 
specting men,  animals,  goods,  and  letters 
coming  from  or  otherwise  communicating 
with  it.  Men  and  animals  are  subjected 
to  a  probationary  confinement,  and  goods 
and  letters  to  a  process  of  depuration,  in 
order  to  ascertain  that  the  contagious 
poison  is  not  latent  in  the  former ;  and  to 
expel  it,  if  it  be  present,  in  the  latter. 
Quarantine  regulations  respecting  men 
and  animals  are  therefore  founded  on  the 
assumption  that  the  contagious  poison, 
after  having  been  taken  into  the  constitu- 
tion of  a  man  or  an  animal,  may  remain 
dormant  in  it  for  a  certain  time,  and  that 
a  seclusion  of  a  certain  duration  is  neces- 
sary in  order  to  allow  the  disease  time  to 


show  itself,  or  to  afiford  a  certainty  that 
the  disease  is  not  latent.  .  Quarantine 
regulations  respecting  goods  and  letters 
are  founded  on  the  assumption  that  the 
contagious  poison  may  be  contained  in 
goods  and  letters,  and  transmitted  from 
them  so  as  to  communicate  the  disease  to 
men. 

The  country  from  which  the  introduc- 
tion of  a  contagious  disease  is  appre- 
hended, may  either  be  conterminous  with 
the  country  which  establishes  the  qua- 
rantine regulations,  or  may  be  divided 
from  it  by  the  sea.  Accordingly  qua- 
rantine lines  may  either  be  drawn  round 
a  coast,  as  is  the  case  in  France,  Italy^ 
and  Greece,  with  respect  to  the  Levant, 
or  they  may  be  drawn  along  a  land 
frontier,  as  on  the  frontier  between  Aus- 
tria and  Servia  and  Wallachia. 

The  contagious  diseases  which  qua- 
rantine regulations  are  intended  to  guard 
against  are  plague  and  yellow-fever,  and 
latterly  cholera. 

The  principal  disease,  with  reference 
to  quarantine  regulations,  is  the  plague  of 
the  Levant;  and  in  practice  quarantine 
regulations  are  of  little  importance  ex- 
cept with  respect  to  the  intercourse  by 
land  and  sea  with  Turkey,  Asia  Minor, 
and  Egypt,  and  some  other  of  the  Mo- 
hammedan countries  bordering  on  the 
Mediterranean. 

The  disease  styled  plague,  although 
formerly  prevalent  over  the  whole  of 
Europe,  is  now  nearly  confined  to  the  Le- 
vant; but  its  symptoms,  morbid  changes, 
history,  and  mode  of  propagation,  bear 
so  close  a  resemblance  to  those  of  the 
malignant  typhus  of  this  country,  that  it 
is  difficult  to  regard  them  otherwise  than 
as  different  types  of  the  same  disease. 
The  plague  of  the  Levant  appears  like- 
wise to  be  generated  by  the  same  causes 
which  generate  typhus  in  this  countrj', 
namely,  filthy,  crowded  and  ill-ventilated 
dwellings,  want  of  personal  cleanliness, 
defective  drainage,  and  insufficient  or  un- 
wholesome food.  We  believe  it  to  he 
certain  that,  when  the  disease  has  been 
thus  generated,  it  may,  particularly  under 
the  influence  of  any  of  the  causes  which 
originally  produced  it,  be  communicated 
from  one  person  to  another.  It  seems 
likewise  that  its  communication  from  cue 
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person  to  another  is  promoted  not  only  by 
filth,  want  of  ventilation,  and  the  other 
usual  accompaniments  of  squalid  po- 
verty, but  also  by  certain  atmospheric 
causes,  such  as  a  certain  state  of  heat, 
moisture,  &c.,  respecting  which  we  are  a£ 
yet  imperfectly  informed.  The  plague 
therefore  is  both  epidemic  and  contagious; 
that  is  to  say,  it  may  either  be  generated 
by  local  causes,  which  simultaneously 
affect  a  large  number  of  the  inhabitants 
of  a  country,  or  it  may  be  communicated 
directly  from  one  person  to  another. 
Where  a  disease  is  both  epidemic  and 
contagious,  it  is  difficult  to  determine 
what  proportion  of  the  cases  of  it  are  due 
to  local  causes  and  what  proportion  to 
contagion.  The  analogy  of  typhus  in 
this  country  would  lead  us  to  believe  that 
the  number  of  cases  of  plague  in  the 
plague  countries  produced  by  contagion  is 
small  as  compared  with  the  number  pro- 
duced by  local  causes.  The  invisible 
nature  of  the  ordinary  causes  of  plague 
and  other  epidemic  diseases,  and  the  sim- 
ultaneous seizure  of  many  persons  in  the 
same  district,  the  same  street,  or  the  same 
house,  have  naturally  led  to  the  belief 
that  the  disease  is  in  every  case  communi- 
cated from  one  person  to  another;  ac- 
cording to  the  fallacy  ingeniously  exposed 
by  Dr.  Radcliffe,  who,  on  being  asked 
his  opinion  respecting  the  contagiousness 
of  epidemic  diseases,  answered :  "  If  you 
and  I  are  exposed  to  the  rain,  we  shall 
both  be  wet ;  but  it  does  not  follow  that 
we  shall  wet  one  another." 

This  view  of  the  ordinary  causes  of 
plague  is  likewise  confirmed  by  the  un- 
doubted fact  that  the  poor  are  the  chief 
sufferers  by  it,  and  that  it  prevails  most 
in  the  filthiest  and  worst  quarters  of 
towns. 

From  the  fact  of  the  plague  prevailing 
principally  among  the  poor,  and  rarely 
attacking  the  rich,  it  may  be  inferred 
either  that  the  plague  is  produced  ex- 
clusively by  the  filth,  crowding,  and  bad 
food  to  which  the  poor  are  subject ;  or 
that  if  it  be  contagious,  the  contagion  does 
not  in  general  take  effect  upon  the  in- 
habitants of  spacious  and  well  venti- 
lated houses,  who  are  clean  in  their 
persons,  orderly  in  their  habits,  and 
have  a   sufficient  supply  of  wholesome 


food.  We  see  that  diseases  which  ap- 
pear to  be  contagious  under  nearly  all 
circumstances,  prevail  equally  among 
the  rich  and  poor;  and  that  none  of 
the  physical  advantages  possessed  by  the 
latter  afford  any  security  against  it. 
Thus,  before  the  introduction  of  vaccina- 
tion, small-pox  was  equally  destructive  to 
persons  of  all  ranks  in  society  ;  and  the 
contagious  diseases  which  attack  chil- 
dren, as  measles  and  hooping-cough, 
make  no  distinction  between  the  chil- 
dren of  the  rich  and  the  poor. 

There  seems  to  us  to  be  no  reasonable 
doubt  that  the  plague  is  contagious — in 
other  words,  that  it  can  be  communicated 
directly  from  one  person  to  another — pro- 
vided there  be  circumstances  favourable 
to  its  transmission.  A  quarantine  for 
persons  may  therefore  be  expedient  for 
countries  where  the  spread  of  the  plague, 
supposing  it  to  be  introduced,  is  not  im- 
probable. The  duration  of  this  quaran- 
tine ought  to  depend  upon  the  time 
during  which  the  disease  may  be  latent 
in  a  person  who  has  taken  it  by  conta- 
gion or  otherwise. 

Since  the  plague  is  a  peculiarly 
malignant  and  destructive  fever,  and 
runs  its  course  with  a  rapidity  far 
greater  than  typhus,  there  seems  a  fair 
ground  for  concluding  that  its  poison 
would  not  be  long  latent  in  the  human 
body.  The  answers  to  the  protomedico 
of  Malta  respecting  the  plague  in  Malta 
of  1813,  state  that  "the  periods  at  which 
the  disease  made  its  appearance  in  differ- 
ent individuals  after  communication 
were  various.  It  was  generally  from 
the  third  to  the  sixth  day;  sometimes 
longer,  even  to  the  fourteenth  day,  but 
not  latter."  (Dr.  Maclean,  On  Epidemic 
and  Pestilential  Diseases,  vol.  ii.  p.  29.) 
M.  Segur  Dupeyron,  the  secretary  of  the 
Council  of  Health  in  France,  states,  in 
in  his  Report  on  Quarantine  to  the  Minis- 
ter of  Commerce  (May,  1834).  that  "  the 
physicians  who  have  made  a  close  study 
of  the  plague  are  pretty  generally  of 
opinion  that  its  poison  cannot  be  latent 
in  the  human  body  more  than  fifteen 
days ;  and  the  cases  of  plague  introduced 
into  the  lazarettoes  confirm  this  opinion" 
(p.  48).  We  believe  that  the  cases  of 
plague  which  have  of  late  years  occurre^l 
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in  the  lazarettoes  of  Valletta,  Marseille, 
and  Leghorn  have  broken  out  either  at 
sea  or  shortly  after  the  ships  arrival. 
When  the  line  of  French  steamers  was 
first  established,  in  1837,  between  Mar- 
seille and  the  Levant,  it  was  arranged 
that  the  steamers  coming  from  the 
Levant  should  perform  their  quarantine 
at  Marseille.  But  in  consequence  of 
several  cases  of  plague  having  broken 
out  on  board  the  steamers  before  they 
could  reach  Marseille,  the  French  go- 
vernment decided  that  they  should  per- 
form their  quarantine  at  the  nearest 
practicable  station,  namely  Malta. 

It  is  commonly  assumed  that  actual  or 
nearly  actual  contact  is  necessary  in 
order  to  communicate  the  plague.  "  All 
measures  against  the  plague  (says  M.  de 
Segur  Dupeyron)  are  founded  on  the 
opinion  that,  except  within  a  very  small 
distance  from  the  body,  contact  alone 
can  give  the  disease.  Consequently 
goods  taken  from  ships  with  different 
bills  of  health  are  often  placed  in  the 
same  warehouse;  and  physicians  who 
have  visited  plague-patients,  without 
having  touched  them,  are  not  put  in 
quarantine,  and  are  permitted  to  go  about 
immediately  after  their  visit"  (p.  7H\ 
We  believe  the  idea  tliat  actual  contact  is 
necessary  for  the  communication  of  the 
plague  to  be  utterly  erroneous  ;  and  we 
entertain  no  doubt  that  under  circum- 
stances favourable  to  its  communication, 
such  as  filth,  crowding,  and  want  of 
ventilation,  the  poison  of  the  j>lague 
might  be  introduced  into  the  human 
body  by  inspiration  through  the  lungs. 
We  account  tor  the  escape  of  the  physi- 
cians, guardians,  and  others,  who  come 
within  a  short  distance  of  the  plague- 
patients  in  lazarettoes,  by  the  supposition 
that  with  the  isolation,  cleanliness,  and 
good  ventilation  of  a  well-managed  laza- 
retto, the  contagion  of  the  plague  is  ex- 
ceedingly feeble. 

With  respect  to  the  quarantine  of 
animals,  it  may  be  remarked  that,  ac- 
cording to  the  belief  commonly  received 
in  the  Mediterranean,  all  living  animals 
are  capable  of  communicating  the 
plague.  Accordingly  horses,  asses,  cattle, 
and  sheep  are  placed  in  quarantine  upon 
their  importation.     There  is,  Me  believe, 
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an  idea  among  the  Franks  resident  in 
the  plague  countries,  that  the  horse 
cannot  communicate  the  poison  of  the 
plague,  but  that  it  is  frequently  com- 
municated by  other  animals,  especially 
by  cats.  (See  Maclean,  vol.  i.  p.  202.) 
We  suspect  that  there  is  no  foundation 
for  the  notion  that  plague  can  be  com- 
municated by  means  of  animals. 

Goods  carried  in  ships  or  by  land  are 
subject  to  quarantine,  according  as  they 
belong  to  the  class  of  susceptible  or  non- 
susceptible  goods.  Goods  which  are 
supposed  to  be  capable  of  containing  and 
transmitting  the  poison  of  the  plague 
are  called  susceptible.  Goods  which  are 
supposed  to  be  incapable  of  containing 
and  transmitting  the  poison  of  the  plague 
are  called  nonsusceptible.  All  animal 
substances,  such  as  wool,  silk,  and 
leather,  and  many  vegetable  substances, 
such  as  cotton,  linen,  and  paper,  are 
deemed  susceptible.  On  the  other  hand, 
wood,  metals,  and  fruits  are  deemed  non- 
susceptible.  In  Venice  an  intermediate 
class,  subject  to  a  half  quarantine,  is  intro- 
duced between  susceptible  and  nonsus- 
ceptible goods  (Segur  Dupeyron,  p.  70) ; 
but  this  classification  appears  to  be  pecu 
liar  to  the  Austrian  dominions.  All  sus 
ceptible  goods  are  unladen  in  the  laza- 
retto, and  are  there  exposed  to  the  air, 
in  order  to  undergo  a  process  of  depura- 
tion. 

The  grounds  of  the  received  distinc- 
tion between  susceptible  and  nonsuscep- 
tible articles  must,  we  conceive,  be  alto- 
gether fanciful ;  since  we  cannot  discover 
any  evidence  that  the  plague  has  ever 
been  communicated  by  merchandise. 
Whenever  the  plague  has  been  intro- 
duced into  the  lazarettoes  of  the  Mediter- 
ranean, it  has  always  been  introduced  by 
passengers  or  tlieir  clothes  (Segur 
Dupeyron,  pp.  45-48).  It  may  be  added, 
that  persons  employed  in  the  process  of 
depurating  susceptible  goods  have  never 
been  known  to  catch  the  plague,  which 
could  scarcely  have  failed  to  be  some- 
times the  case,  if  the  poison  of  the  plague 
could  be  transmitted  through  goods. 
(See  answer  28  of  the  Maltese  Protome- 
dico,  in  Maclean,  vol.  ii.  p.  31  *  It  seems 
to  be  likewise  supposed  that  some  sub- 
stances are  not  only  nonsusceptible,  but 
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can  even  nullify  the  poison  of  the  plague 
in  susceptible  articles.  "  At  Trieste 
(says  M.  de  Segur  Dupeyron),  the  juice 
of  dried  grapes  is  considered  as  a 
purifier;  and  consequently  currants  in 
susceptible  wrappers  are  allowed  to  pass 
without  the  wrappers  being  subjected  to 
any  quarantine"  (p.  72). 

There  appears,  however,  to  be  conclu- 
sive evidence  that  the  clothes  and  bed- 
ding of  plague-patients  have  transmitted 
the  plague  (Dupeyron,  p.  32-71).  We 
believe  the  danger  of  its  transmission  in 
this  manner  to  be  equal  to  the  danger  of 
its  transmission  by  passengers. 

We  are  not  aware  of  any  well  authen- 
ticated example  of  the  transmission  of  the 
plague  by  means  of  letters.  Neverthe- 
less, as  paper  is  considered  susceptible, 
letters  coming  from  and  passing  through 
the  plague  coimtries,  are  opened  and  fu- 
migated at  the  lazarettoes — a  process 
which  is  often  productive  of  mistakes, 
delays,  and  other  inconveniencies. 

Every  ship  is  furnished  by  the  consul 
or  other  sanitary  authority  at  the  last 
yovt  where  it  touched,  with  an  instru- 
ment, styled  a  bill  of  health,  declaring 
the  state  of  health  in  that  country.  If 
the  ship  brings  a  clean  bill  of  health,  the 
passengers  and  goods  are  not  subject  to 
any  quarantine.  If  she  brings  a  foul 
bill,  they  are  subject  to  quarantines  of  dif- 
ferent durations,  according  as  the  plague 
is  known  or  only  suspected  to  have  ex- 
isted in  the  country  at  the  ship's  depar- 
ture. On  account  of  the  prevalence  of 
plague  in  the  countries  upon  the  Levant, 
they  are  considered  as  permanently  in  a 
state  of  suspicion,  and  no  ship  sailing 
from  any  of  them  is  considered  to  bring 
a  clean  bill.  The  periods  or  quarantine 
vary  from  two  or  three  to  forty  days; 
the  usual  periods  are  from  ten  to  twenty 
days. 

The  building  in  which  passengers 
usually  perform  their  quarantine,  and  in 
which  goods  are  depurated,  is  called  a 
lazaretto.  The  most  spacious  and 
best  appointed  lazarettoes  in  the  Mediter- 
ranean are  those  at  Malta  and  Mar- 
seille. 

The  institution  of  quarantine  origi- 
nated at  Venice,  in  which  'Uty  the  ex- 
pediency of  some    precautious  against 


the  introduction  of  the  plague  was  sug- 
gested by  its  extensive  commercial  rela- 
tions with  the  Levant.  A  separate  hos- 
pital for  persons  attacked  by  the  plague 
was  established  in  an  island  near  Venice, 
in  1403  ;  and  the  system  of  isolating  pas- 
sengers and  depurating  goods  appears  to 
have  been  introduced  there  about  1485. 
The  system  thus  established  in  Venice 
gradually  spread  to  the  other  Christian 
countries  in  the  Mediterranean,  and  has 
been  adopted  to  a  greater  or  less  extent, 
over  all  the  civilised  word.  (See  Beck- 
mann's  '  History  of  Inventions,'  art. '  Qua- 
rantine,' vol.  ii.  p.  145.) 

It  is  much  to  be  desired  that  the  plan 
of  an  inquiry,  by  competent  medical  au- 
thority, into  the  grounds  of  the  existing 
quarantine  regulations  in  the  Mediterra- 
nean, to  be  conducted  under  the  direction 
of  the  chief  European  powers  (which 
has  been  suggested  by  M.  de  Segur  Du- 
peyron, Dr.  Bowling,  and  others),  should 
be  adopted.  It  caimot  be  expected  that 
the  causes  of  plague  and  the  mode  of  its 
communication  will  receive  any  light 
from  the  semi-barbarians  who  inhabit 
the  Mohammedan  countries  of  the 
Levant.  Moreover,  quarantine  regula- 
lations  cannot  be  changed  without  the 
consent  of  different  nations  which  are 
concerned  in  their  enforcement.  The 
reason  why  it  is  necessary  for  a  nation  to 
adapt  its  quarantine  regulations  to  the 
received  opinions  upon  the  subject,  is  ex- 
plained in  the  following  extract  from  a 
paper  respecting  quarantine  regulations 
in  the  Mediterranean,  which  was  printed 
in  the  Malta  '  Government  Gazette '  of 
the  19th  December,  1838 : — "  The  quaran- 
tine regulations  of  the  English  colonies 
in  the  Mediterranean  cannot  be  changed 
by  the  simple  will  of  the  English  go- 
vernment without  producing  inconveni- 
ences far  greater  than  those  arising  from 
the  existing  system.  If  the  English  go- 
vernment should  change  the  quarantine 
regulations  of  Malta  and  its  other 
colonies  in  the  Mediterranean  without 
previously  obtaining  the  approbation  ol 
the  sanitary  authorities  of  the  neighbour- 
ing countries,  the  pratique  granted  in 
those  colonies  would  not  be  received 
elsewhere ;  and  all  vessels  coming 
from  any  of  those  colonies  would  be  sul> 
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jected  to  a  quarantine  of  observation 
(from  eight  to  fifteen  days).  The  latter 
liability  would  attach  to  the  ships  of  the 
royal  navy  as  well  as  to  the  merchant 
vessels ;  so  that  no  ship  of  war  sailing 
from  Malta  could  communicate  with  any 
part  of  France,  Italy,  or  Austria,  with- 
out being  previously  subjected  to  a  qua- 
i-antine  of  observation.  Malta,  in  particu- 
lar, would  suffer  most  severely  by  being 
unable  to  give  an  effectual  pratique  to 
ships  performing  quarantine  in  the 
harbour  of  Valletta,  and  by  subject- 
ing all  ships  clearing  out  of  that 
harbour  to  a  quarantine  of  observation. 
Not  only  would  its  transit-trade  be 
almost  completely  destroyed,  but  it 
would  lose  its  importance  as  a  quaran- 
tine station.  Its  importance  as  a  quaran- 
tine station  is  now  daily  growing,  on  ac- 
count of  the  establishment  of  the  French 
steamers  to  the  Levant,  and  the  use  of 
the  overland  journey  to  India.  It  would, 
liowever,  cease  to  be  a  quarantine  station 
if  its  pratique  were  not  received  by  the 
Board  of  Health  at  Marseille,  and  by 
the  other  sanitary  authorities  of  the 
Mediterranean.  In  order  therefore  that 
the  quarantine  regulations  of  the  English 
colonies  in  the  Mediterranean  might  be 
safely  altered,  it  would  be  necessary  that 
the  alterations  should  be  made  in  concert 
with  the  governments  of  the  neighbour- 
ing European  countries." 

The  small  states  of  Italy  are  suspected 
(and,  we  fear,  with  justice)  of  abusing 
({uarantine  regulations  for  the  purpose 
of  preventing  commercial  intercourse, 
and  also  for  the  sake  of  the  profit  to  be 
made  by  farming  out  the  quarantine  dues. 

The  heads  of  the  English  law  respecting 
(•uarantine  are  contained  in  the  G  Geo. 
1 V.  c.  78.  This  Act  also  confers  upon 
tiie  queen  in  council  extensive  powers 
far  making  quarantine  regulations.  A 
fall  official  abstract  of  the  regulations 
i'Siablished  by  this  statute,  and  of  the 
orders  in  council  made  under  it,  may  be 
eeeu  in  M'CuUoch's  Commercial  Dic- 
tionary, article  '  Quarantine.' 

QUAKE  IMPEDIT.  [Benefice, 
p.  338.] 

QUARTER-SESSIONS.    [Sessions.] 

QUEEN.  The  Saxon  open,  which 
was  used  to  denote  mulier,femina,  conjux, 


as  well  as  women  of  the  highest  rank.  The 
use  of  it  to  denote  a  princess  who  reigns  in 
her  own  right,  and  possesses  all  the 
powers  which  belong  to  a  male  person 
who  has  succeeded  to  the  kingly  power 
in  a  state,  is  a  modern  application  of  the 
term. 

In  England  the  king's  wife  has  some-pe- 
culiar legal  rights.  She  can  purchase  lands, 
and  take  grants  from  the  king  her  hus- 
band ;  she  has  separate  courts  and  officers, 
including  an  attorney-general  and  a  soli- 
citor-general ;  she  may  sue  and  be  sued 
apart  from  her  husband,  have  separate 
goods,  and  dispose  of  them  by  will.  She 
pays  no  toll,  is  not  subject  to  amercement, 
has  a  share  in  fines  made  to  the  king  for 
certain  privileges,  which  last  is  called 
queen's  gold.  Anciently  manors  belong- 
ing to  the  crown  were  assigned  to  her  in 
dower,  but  now  the  provision  for  her 
is  made  by  a  parliamentary  grant  at  the 
time  of  marriage.  It  is  treason  to  com- 
pass or  imagine  the  death  of  the  king's 
wife.  To  violate  or  defile  her  person  is 
also  treason,  though  she  consent ;  and  if 
she  do  consent,  she  also  is  guilty  of  trea- 
son. It  has  been  the  usual  practice  to 
crown  the  queen  with  the  same  kind 
of  solemnities  as  are  used  at  the  corona- 
tion of  a  king.  In  the  case  of  Caroline, 
the  wife  of  George  IV.,  who  was  living 
at  the  time  apart  from  her  husband,  this 
was  not  done;  but  her  right  was  most 
ably  argued  at  the  time  by  Mr.  Brougham 
before  the  privy-council. 

If  a  queen  dowager  marry  a  commoner, 
she  does  not  lose  her  rank ;  but  no  one,  it 
is  said,  can  marry  a  queen  dowager  with- 
out special  licence  from  the  king. 

A  queen  regnant,  or  princess  who  has 
inherited  the  kingly  power,  difiers  in  no 
respect  from  a  king.     [King.] 

QUEEN  CONSORT.     [Queen.] 

QUESTMEN.     [Churchwardens.] 

QUIA  EMPTORES.  [Feudal  Sys- 
tem.] 

QUI  TAM  ACTIONS.  These  have 
sometimes  been  called  Popular  Actions. 
A  Popular  Action  is  defined  to  be  an 
action  founded  on  the  breach  of  a  penal 
statute,  which  eveiy  man  may  sue  for 
himself  and  the  king.  It  is  called  a 
Qui  tam  action  fr  )m  the  words  used  in 
the  process ;  *'  qui  tam  pro  domino  rege 
2  r2 
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iequitur  quam  pro  se  ipso,"  "  who  sues  as 
well  for  our  lord  the  king  as  for  himself." 
In  a  Qui  tarn  action  part  of  the  penalty 
goes  to  the  suer  or  informer,  and  part  to 
the  king.  A  strange  instance  occurred  in 
1844  of  the  legislature  interfering  to 
stop  certain  Qui  tarn  actions  against  gam- 
blers. [Gaming,  p.  58,  59.]  See  also 
Informer. 

QUIT  RENT.     [Rent.] 

QUORUM.     [Sessions.] 


R. 


RANGER  (i?an^ca<or),  an  ancient  of- 
ficer in  the  king's  forests  and  parks,  ap- 
pointed by  patent,  and  enjoying  certain 
fees,  perquisites,  and  other  advantages. 
His  duty  was  of  three  kinds :  1,  to  make 
daily  perambulations,  to  see,  hear,  and 
inquire  concerning  any  wrong  doings  in 
the  limits  of  his  bailiwick ;  2,  to  recover 
any  of  the  beasts  which  had  strayed  be- 
yond the  limits  of  the  forest  or  chase; 
and,  3,  to  present  all  transgressions  at  the 
next  forest  court. 

RANSOM.     [Aids.] 

RAPE.    [Law,  Criminal.] 

RATE,  an  assessment  levied  upon  pro- 
perty. Rates  are  of  various  kinds,  and 
are  denominated  with  reference  to  the 
objects  to  which  they  are  applied. 

The  nature  of  Church-rates  is  ex- 
plained under  Church- Rates  :  and  rates 
for  the  relief  of  the  poor  under  Poor- 
Laws.  The  subject  of  County-rates  is 
explained  under  County-Rates.  There 
are  also  rates  levied  for  the  construction 
and  repair  of  Sewers ;  and  for  other  pur- 
poses. 

READER,  READINGS.  [Barris- 
ter.] 

REAL  ESTATE.    [Property.] 

REBELLION.     [Sovereignty.] 

RECEIPT.  In  its  more  general  and 
popular  sense  Receipt  means  a  written 
discharge  of  a  debtor  on  the  payment  of 
money  due.  When  given  for  suras 
greater  than  five  pounds,  it  must  be 
stamped.  The  amount  of  the  stamp  duty 
v;iries  with  the  sums  for  which  it  is  given 
from  3d.  to  10s. :  in  Ireland  the  lowest 
Riamp  is  '2d.  and  the  rates  are  otherwise 


different  from  those  in  Great  Britain.  A 
receipt,  though  evidence  of  payment,  is 
not  absolute  proof,  and  this  evidence  may 
be  rebutted  by  showing  that  it  has  been 
given  under  mistake  or  obtained  by  fraud. 
The  object  of  requiring  a  stamped  receipt 
is  to  obtain  revenue,  and  no  other.  It 
is  one  of  the  many  modes  of  taxation. 
In  1832  the  revenue  from  receipt  stamps 
amounted  to  193,065/.,  namely:  England 
154,466/.;  Scotland  16,344/.;  Ireland 
22,254/.  The  amount  received  in  Eng- 
land on  each  kind  of  stamp  was  as  fol- 
lows : — 

At  OS.  3  .       £19,940 

0  6  .  31,286 

1  0  .  42,995 

1  6  .  22,466 

2  6  .  16,790 

4  0  .  6,939 

5  0  .  5,408 
7     6              .             4,143 

10     0  .  4,495 

(Impey's  Stamp  Act;  55  Geo.  111.  c. 
184  ;  3  &  4  Wm.  IV.  c.  23.) 

RECEIVING  STOLEN  GOODS. 
[Law,  Criminal.] 
RECIPROCITY  ACT.  [Ships.] 
RECOGNIZANCE  is  an  obligation  of 
record,  entered  into  before  some  court  of 
record,  or  magistrate  duly  authorised,  by 
which  the  party  entering  into  it  (the  cog- 
nizor),  whose  signature  is  not  necessary, 
acknowledges  (recognizes)  that  he  owes 
a  sum  of  money  to  the  king,  or  to  some 
private  individual,  who  is  called  the  cog- 
nizee.  This  sum  is  named  the  amount  of 
the  recognizance.  The  acknowledgment 
is  generally  followed  by  an  undertaking 
on  the  part  of  the  cognizor  to  do  some  act, 
such  as  to  keep  the  peace,  to  pay  a  sum  of 
money,  to  attend  to  give  evidence,  and 
the  like.  On  the  performance  of  this  act, 
the  cognizor  is  discharged  from  his  re- 
cognizance. On  his  default,  the  recogni- 
zance is  forfeited,  and  he  becomes  in- 
debted absolutely  to  the  amount  of  the 
recognizance.  A  debt  on  recognizance 
takes  precedence  of  other  debts,  and  binds 
the  lands  of  the  cognizor  from  the  time  of 
its  enrolment.  If  the  recognizance  is 
made  to  a  private  individual  in  the  nature 
of  a  statute  staple,  for  instance,  he  may 
on  its  forfeiture,  by  virtue  of  process 
(Jiixcted  to  the  sherittj  obtain  delivery  of 
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the  lands  and  goods  of  the  cognizor  till  j 
the  debt  is  satisfied,  or  proceed  against 
the  cognizor  in  an  action  of  debt,  or  by 
scire  facias.  If  the  recognizance  is  made 
to  the  king,  it  was  formerly,  in  all  cases 
of  forfeiture,  estreated  into  the  exchequer, 
and  afterwards  recovered  by  process  from 
that  court  to  the  use  of  the  treasury. 
But  now,  in  the  cases  of  forfeited  recogni- 
zances taken  before  the  court  of  quarter- 
sessions,  or  justices  of  the  peace,  provision 
is  made  by  stats.  3  Geo.  IV.  c.  46,  and  4 
Geo.  IV.  c.  37,  for  their  enrolment  among 
the  sessions  records,  and  their  immediate 
recovery  by  the  sheriff.  A  list  of  the 
amounts,  &c.  is  yearly  returned  by  the 
clerks  of  the  peace  and  town-clerks  for 
their  districts  respectively,  to  the  lords  of 
the  treasury.  A  power  of  appeal  by  the 
cognizor  against  the  forfeiture  is  given  to 
tlie  sessions,  and  the  sheriff  is  not  to  levy 
on  the  cognizor  till  the  appeal  has  been 
decided.  Where  a  recognizance  has  been 
estreated  into  the  exchequer,  that  court 
may  discharge  or  compound  it  according 
to  the  justice  of  the  case.  (Comyns, 
Vig.,  "  Recognizance ;"  Dalton ;  2  Black- 
stone,  Com. ;  Burn's  Justice?) 

RECORD,  COURTS  OF.  [Courts.] 
RECORDER  {Recordator),  a  judge, 
described  by  Cowel  as  "  he  whom  the 
mayor  or  other  magistrate  of  any  city  or 
town  corporate  having  jurisdiction,  or  a 
court  of  record,  within  their  precincts  by 
the  king's  grant,  doth  associate  unto  him 
for  his  better  direction  in  matters  of  jus- 
tice and  proceedings  according  to  law." 
The  Norman  term,  recordeur,  appears  to 
have  originally  been  applied  to  every 
person  who  was  present  at  a  judicial  pro- 
ceeding, and  to  whose  remembrance  or 
record  of  what  had  taken  place  the  law 
gave  credit  in  respect  of  his  personal  or 
official  weight  and  dignity.  Of  this  we 
perceive  a  trace  in  the  ordinary  writ  of 
Accedas  ad  Curiam,  by  which  the  sheriff 
is  commanded  to  go  to  some  inferior 
court  (which,  not  being  the  king's  court, 
is  not  a  court  of  record),  taking  with  him 
four  knights,  and  there  to  record  the 
plaint,  which  is  in  that  court;  the  re- 
membrance of  the  four  knightly  recor- 
deurs  of  what  they  saw  existing  in  the 
inferior  court,  in  obedience  to  the  kings 
vrit,  being  treated  as  equivalent  to  their 


actual  presence  at  the  proceeding  to  be 
recorded.  So  if  the  proceedings  are  in 
the  sheriff's  court,  he  is  ordered  by  the 
writ  of  Recordari  facias  loquelam  to 
cause  the  plaint  to  be  recorded  by  four 
knights.  And  by  a  record  of  the  eighth 
year  of  King  John,  we  find  that  a  judg- 
ment of  battle  in  the  court  of  the  Arch- 
bishop of  Canterbury  being  vouched  in 
the  king's  courts,  four  knights  were  sent 
to  inspect  the  proceedings,  who  returned 
"  quod  recordati  sunt."  (Placitorum  Ah- 
breviatio,  54.)  The  practice  of  certifying 
and  recording  the  customs  of  London  bi/ 
the  mouth  of  the  recorder,  which  is  ante- 
cedent to  the  charters  granting  or  recog- 
nising the  practice,  appears  to  be  refer- 
rible  to  the  same  source.  Where  criminal 
or  civil  jurisdiction  was  exercised  by 
citizens  or  burgesses,  it  would  add  to  the 
importance  of  the  court  if  its  proceedings 
took  place  in  the  presence  of  an  officer  to 
whose  record  the  superior  courts  would 
give  credit,  either  in  respect  of  his  per- 
sonal rank,  as  a  peer  or  knight,  or  on 
account  of  his  connection  with  those 
courts,  as  a  serjeant  or  barrister-at-law. 

Since  1835  the  duties  of  recorders  in 
cities  and  boroughs  enumerated  in  the 
schedules  of  the  Municipal  Corporations 
Act  (5  &  6  Wm.  IV.  c.  70)  have  been 
regulated  by  the  provisions  of  that  and  of 
subsequent  statutes. 

The  jurisdiction  of  the  recorder  in 
places  of  minor  importance  than  those 
mentioned  in  the  schedules,  is  taken 
away.  These  Acts  do  not  affect  the  city 
of  London. 

The  recorder  of  London  is  a  judge  who 
has  criminal  and  civil  jurisdiction.  He 
is  also  the  adviser  and  the  advocate  of 
the  corporation.  In  respect  of  the  duties 
performed  by  the  recorder  in  the  assem- 
blies of  the  corporation,  in  the  courts 
of  mayor  and  aldermen,  of  common 
council,  and  of  common  hall,  his  office 
may  be  said  to  be  ministerial.  He  is  by 
charter  a  justice  of  the  peace  within  the 
city  of  London,  and  a  justice  of  oyer  and 
terminer,  and  a  justice  of  the  peace,  in 
the  borough  of  Southwark. 

The  business  of  the  mayor's  court,  in 
which  the  recorder  ordinarily  presides 
alone,  comprehends  a  court  of  equity. 
In  the  mayor's  court  the  recorder  tries 
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civil  causes,  both  according  to  the  ordi- 
nary course  of  common  law  and  the  pe- 
culiar customs  of  the  city.  The  amount 
for  which  such  actions  may  be  brought 
is  unlimited.  Causes  depending  in  the 
superior  courts  at  Westminster  for  sums 
under  20/.,  writs  of  trial  are  occa- 
sionally ordered  to  be  executed  by  a  judge 
of  a  court  of  record  in  London  under 
statutes  &4  Wm.  IV.  c.  42,  s.  17.  Such 
trials  sometimes  take  place  before  the 
recorder,  and  sometimes  before  the  judges 
of  the  sheriffs'  court. 

All  the  duties  of  a  justice  of  the  peace, 
including  those  of  chairman,  devolve 
upon  the  recorder  at  the  quarter  and 
other  sessions  held  at  Guildhall  for  the 
city  of  London.  At  the  eight  sessions 
which  are  held  in  the  year  at  Justice-hall 
in  the  Old  Bailey  for  the  metropolitan 
district,  the  recorder  acts  as  one  of  the 
judges  under  her  majesty's  commission  of 
oyer  and  terminer,  and  general  gaol  de- 
livery. At  the  conclusion  of  each  session 
he  prepares  a  report  of  every  felon  capi- 
tally convicted  within  the  metropolitan 
district,  for  the  information  and  conside- 
ration of  the  queen  in  council,  and  he 
issues  his  warrant  for  the  reprieve  or  the 
execution  of  the  criminals  whose  cases 
have  been  reported. 

The  fixed  annual  salary  of  the  recorder 
is  1500/.  The  Common  Council  have 
added  1000/.  annually  to  the  salary  of  the 
present  recorder,  and  to  that  of  his  im- 
mediate two  predecessors.  Besides  this, 
the  recorder  has  fees  on  all  cases  and 
briefs  which  come  to  him  from  the  corpo- 
ration. He  is  also  allowed  to  continue 
his  private  practice. 

The  recorder  is  elected  by  the  court  of 
aldermen,  most  commonly  at  a  special 
court  held  for  the  purpose.  Any  alder- 
man may  put  any  freeman  of  the  city  in 
nomination  as  a  candidate  for  the  office, 
but  an  actual  contest  seldom  takes  place. 
The  recorder  elect  is  admitted  and  sworn 
in  before  the  court  of  aldermen.  The 
appointment  is  during  good  behaviour. 
The  recorder  has  always  been  a  serjeant- 
at-law  or  a  barrister. 

The  recorder  of  London  deriving  his 
authority  from  charters,  and  tot  being 
appointed  by  commission  (except  tem- 
porarily as  included  with  other  judges  in 


the  commission  of  oyer  and  terminer,  &c.» 
at  the  Old  Bailey),  he  is  not,  like  the 
judges  of  the  superior  courts,  liable  to 
dismissal  by  the  crown  upon  an  address 
by  both  Houses  of  Parliament.  But  all 
recorders  may  be  semoved  for  incapacity 
or  misconduct  by  a  proceeding  at  common 
law. 

Deputy  recorders  have  in  some  in- 
stances, but  not  very  lately,  been  ap- 
pointed by  the  court  of  aldermen  on  the 
nomination  of  the  recorder.  {Report  on 
Mun icipa I  Corporations . ) 

In  cities  and  boroughs  within  the  Mu- 
nicipal Corporations  Act,  the  recorder 
(who  must  be  a  barrister  of  not  less  than 
five  years'  standing)  is  a  judge  appointed 
under  the  sign  manual  by  the  crown  du- 
ring good  behaviour:  he  has  criminal 
and  civil  jurisdiction  within  the  city  or 
borough,  with  precedence  next  to  the 
mayor. 

Criminal  jurisdiction  is  given  to  re- 
corders by  the  Municipal  Corporations 
Act,  explained  by  subsequent  statute. 
The  105th  section  of  that  Act  provides 
that  the  recorder  shall  hold  once  in  every 
quarter  of  a  year,  or  at  such  other  and 
more  frequent  times  as  he  shall  in  his 
discretion  think  fit,  or  as  the  crown  shall 
think  fit  to  direct,  a  court  of  quarter-ses- 
sion of  the  peace,  at  which  the  recorder 
shall  sit  as  the  sole  judge,  and  such  court 
shall  be  a  court  of  record,  and  shall  have 
cognizance  of  all  crimes,  offences,  and 
matters  whatever  cognizable  by  any  court 
of  quarter-session  of  the  peace  for  coun- 
ties in  England,  provided  nevertheless 
that  no  recorder  shall  have  power  to  make 
or  levy  any  rate  in  the  nature  of  a  county- 
rate,  or  to  grant  licence  to  keep  an  ale- 
house or  victualling-house,  to  sell  excise- 
able  liquors,  or  to  exercise  any  of  the 
powers  by  that  Act  specially  vested  in  the 
town-council. 

The  jurisdiction  of  the  county  sessions 
extends,  under  34  Edw.  III.  c.  1,  to  the 
trying  and  determining  of  all  felonies 
and  misdemeanors.  The  commission  un- 
der which  county  justices  are  appointed, 
however,  directs  that  if  any  case  of  diffi- 
culty arise,  they  shall  not  proceed  to  judg- 
ment but  in  the  presence  of  one  of  the 
justices  of  the  courts  of  King's  Bench  of 
Common  Pleas,  or  of  one  of  the  justicur 
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of  assize;  and  courts  of  quarter-session 
in  counties  have  latterly  treated  every 
case  in  which  judgment  of  death  would 
be  pronounced  upon  conviction,  as  a  case 
of  difficulty,  and  have  left  such  cases  to 
be  tried  at  the  assizes;  and  though  no 
such  direction  is  contained  in  the  grant 
of  the  office  of  recorder  or  in  the  Munici- 
pal Corporations  Act,  it  has  been  the 
invariable  practice  of  recorders  appointed 
under  the  Act  to  refrain  from  the  exercise 
of  jurisdiction  in  such  cases. 

The  civil  jurisdiction  given  to  re- 
corders by  5  &  6  Wm.  IV.  c.  76,  §  118, 
is  to  try  actions  of  assumpsit,  covenant, 
or  debt,  whether  by  speciality  or  by 
simple  contract,  and  all  actions  of  tres- 
pass or  trover  for  taking  goods  or  chat- 
tels, provided  the  sum  or  damages 
sought  to  be  recovered  do  not  exceed 
20/.,  and  all  actions  of  ejectment  between 
landlord  and  tenant  wherein  the  annual 
rent  of  the  premises  does  not  exceed  20/., 
and  upon  which  no  fine  has  been  re- 
served, with  an  exception  of  actions  in 
which  title  to  land,  or  to  any  tithe,  toll, 
market,  fair,  or  other  franchise  is  in 
question  in  courts,  which  before  the  pass- 
ing of  the  Act  had  not  authority  to  try 
actions  in  which  such  titles  were  in  ques- 
tion. This  enactment  does  not  take 
away  the  luore  extended  civil  jurisdic- 
tion which  previously  existed  in  particu- 
lar cities  and  boroughs  by  prescription 
or  by  charter. 

The  practice,  or  mode  of  proceeding, 
and  also  the  course  of  pleading,  in  courts 
of  civil  jurisdiction  in  cities  and  boroughs, 
are  governed  by  rules  made  by  the  re- 
corder and  allowed  by  three  judges  of 
the  superior  courts. 

RECORDS,  PUBLIC.  Records,  in 
the  legal  sense  of  the  term,  are  contem- 
poraneous statements  of  the  proceedings 
in  those  courts  of  law  which  are  courts 
of  record,  written  upon  rolls  of  parch- 
ment. (Britton,  c.  27.)  Matters  en- 
rolled among  the  proceedings  of  a 
court,  but  not  connected  with  those  pro- 
ceedings, as  deeds  enrolled,  &c.,  are  not 
records,  though  they  are  sometimes  in  a 
loose  sense  said  to  be  "  things  recorded." 
in  a  popular  sense  the  term  is  applied  to 
all  public  documents  preserved  in  a  re- 
cognised repository ;    and  as  such  docu- 


ments cannot  be  conveniently  removed, 
or  may  be  wanted  in  several  places  at  the 
same  time,  the  courts  of  law  receive  in 
evidence  examined  copies  of  the  contents 
of  public  documents  so  preserved,  as  well 
as  of  real  records.  [Courts  ;  Recorder.] 

We  may  consider  that  as  a  record 
which  is  thus  received  in  the  courts  of 
justice.  The  Act,  for  instance,  which 
abolished  Henry  VIII.'s  court  of  aug- 
mentation (of  the  revenues  obtained  from 
the  suppression  of  the  religious  houses), 
declared  that  its  records,  rolls,  books, 
papers,  and  documents,  should  thence- 
forth be  held  to  be  records  of  the  court 
of  exchequer ;  and  accordingly  we  have 
seen  many  a  document,  originally  a 
mere  private  memorandum,  elevated  to 
the  dignity  of  a  public  record,  on  the 
sole  ground  of  its  official  custody,  and 
received  in  evidence  as  a  record  of  the 
Augmentation -office.  On  the  other  hand, 
numbers  of  documents  which  were 
originally  compiled  as  public  records, 
having  strayed  from  their  legal  re- 
pository to  the  British  Museum,  have 
thereby  lost  their  character  of  authen- 
ticity. (^Proceedings  of  the  Privy 
Council,  vol.  V.  p.  4,  edited  by  Sir 
Harris  Nicolas.) 

"  Our  stores  of  public  records,"  says 
Bishop  Nicolson,  "  are  justly  reckoned 
to  excel  in  age,  beauty,  correctness,  and 
authority,  whatever  the  choicest  archives 
abroad  can  boast  of  the  like  sort."  (Pre- 
face to  the  English  Histori-^al  Library.) 
Indeed,  this  country  is  rich  beyond  all 
others  of  modern  Europe  in  the  posses- 
sion of  ancient  written  memorials  of  all 
branches  of  its  government,  constitu- 
tional, judicial,  parliamentary,  and  fiscal, 
memorials  authenticated  by  all  the  solemn 
sanctions  of  authority,  telling  truly, 
though  incidentally,  the  history  of  our 
progress  as  a  people,  and  handed  down 
in  unbroken  series  through  the  period  of 
nearly  seven  centuries.  The  amount  of 
public  care  given  to  this  subject  during 
the  last  forty  years,  is  shown  by  the  ap- 
pointment of  successive  commissions  and 
parliamentary  committees  of  inquiry,  by 
a  cost  in  one  shape  or  another  amount- 
ing to  little  less  than  a  million  of  pounds 
sterling,  and  by  the  passing  of  an  Act  of 
Parliament  designed  to  effect  a  thorough 


RECORDS,  PUBLIC. 


r  616 1 


RECORDS.  PUBLIC. 


change  in  the    system  of  keeping  and  j 
using  the  public  records. 

The  greater  part  of  records  are  kept 
as  rolls  written  on  skins  of  parchment 
and  \'ellum,  averaging  from  nine  to 
fourteen  inches  wide,*  and  about  three 
feet  in  length.  Two  modes  of  fastening 
the  skins  or  membranes  were  employed, 
that  of  attaching  all  the  tops  of  the  mem- 
branes together  bookwise,  as  is  employed 
in  th'e  exchequer  and  courts  of  common 
law,  whilst  that  of  sewing  each  mem- 
brane consecutively  was  adopted  in  the 
chancery  and  wardrobe. 

The  material  on  which  the  record  is 
written  is  generally  parchment,  which, 
until  the  reign  of  Elizabeth,  is  extremely 
clear  and  well  prepared.  From  that 
period  until  the  present,  the  parchment 
gradually  deteriorates,  and  the  worst 
specimens  are  furnished  in  the  reigns  of 
George  IV.  and  William  IV.  The  ear- 
liest record  written  on  paper,  known  to 
the  writer,  is  of  the  time  of  Edward  II. 

The  handwriting  of  the  courts,  com- 
monly called  court-hand,  which  had 
reached  its  perfection  about  the  reign  of 
our  second  Edward,  differs  materially 
from  that  employed  in  chartularies  and 
monastic  writings.  As  printing  ex- 
tended, it  relaxed  into  all  the  opposites 
of  uniformity,  clearness,  legibility,  and 
beauty  which  it  once  possessed.  The 
ink  too  lost  its  ancient  indelibility ;  and, 
like  the  parchment,  both  handwriting 
and  ink  are  the  lowest  in  character  in 
the  latest  times :  with  equal  care,  venera- 
ble Domesday  will  outlive  its  degenerate 
descendants. 

All  the  great  series  of  our  records,  ex- 
cept those  of  parliament,  are  written  in 
Latin,  the  spelling  of  which  is  much  ab- 
breviated, and  in  contractions,  there  can 
be  little  doubt,  derived  from  Latin 
manuscripts. 

During  the  Commonwealth,  English 
was  substituted  ;'  but  soon  after 
the  Restoration,  Latin  was  restored, 
and  the  records  of  the  courts  continued 
to  be  kept  in  Latin  until  abolished  by 
Act  of  Parliament  in  the  reign  of  George 
II.       In    certain    branches  of  the  Ex- 


*  The    rolls  of    the  Great  Wardrobe   exceed 
fftzhteen  inches  in  width. 


chequer,  Latin  continued  in  use  until  the 
abolition  of  the  offices  in  very  recent 
times.  Many  of  our  statutes  from  Ed- 
ward I.  to  Henry  V,,  and  the  principal 
part  of  the  rolls  of  parliament,  are  writ- 
ten in  Norman  French.  Petitions  to 
parliament  continued  to  be  presented  in 
Norman  French  until  the  reign  of 
Richard  IL,  whose  renunciation  of  the 
crown  is  said  to  have  been  read  before 
the  estates  of  the  realm  at  Westminster 
first  in  Latin  and  then  in  English. 
After  this  period  we  find  English,  which 
had  doubtless  always  remained  in  use 
among  the  lower  classes,  often  used  in 
transactions  between  the  people  and  go- 
vernment. 

At  the  present  time,  besides  the  offices 
for  modern  records  attached  to  each 
court,  we  may  enumerate  the  following 
repositories,  with  their  different  locali- 
ties, as  containing  the  public  records  : — 

The  Tower,  in  Thames-street ;  Chap- 
ter-House, Westminster  Abbey ;  Rolls 
Chapel,  Chancery-lane;  Rolls  House, 
Chancery-lane ;  Duchy  of  Lancaster, 
Lancaster-place,  Strand ;  Duchy  of 
Cornwall,  Somerset  House ;  Common 
Pleas,  Carlton  Ride  and  Whitehall- 
yard  ;  Queen's  Remembrancer's  Records, 
in  Carlton  Ride  and  tower  of  Westmin- 
ster Hall ;  Augmentation-Office,  Palace- 
yard,  Westminster ;  Pipe-Office,  Somer- 
set House ;  Lord-Treasurer's  Remen)- 
brancer,  Somerset  House ;  Land  Re- 
venue, Carlton  Ride;  Pell-Office,  1, 
Whitehall-yard;  Exchequer  of  Pleas,  3, 
Whitehall-yard ;  First-Fruits  Office, 
Temple. 

The  fullest  examination  into  the  state 
of  the  public  records  which  has  been 
made  in  recent  times  was  effected  by  a 
Committee  of  the  House  of  Commons, 
in  1800,  conducted  by  Lord  Colchester, 
then  Mr.  Abbot,  and  the  report  of  that 
Committee  presents  the  most  comprehen- 
sive account  which  has  yet  appeared  of 
our  public  records,  to  which  a  period  of 
forty  years  has  added  very  little.  This 
Report  originated  a  commission  for  car- 
rying on  the  work  which  its  authors  had 
begun.  The  Record  Commission  was 
renewed  six  several  times  between  the 
years  1800  and  1831,  and  altogether  sus- 
pended at  the  accession  of  the  present 
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queen.  All  the  several  record  commis- 
sions during  thirty  years  recited,  one 
after  another,  that  "  the  public  records 
of  the  kingdom  were  in  many  offices  un- 
arranged,  undescribed,  and  unascer- 
tained :"  that  they  were  exposed  "  to  era- 
sure, alteration,  and  embezzlement,'  and 
"  were  lodged  in  buildings  incommodious 
and  insecure."  The  commissioners  were 
directed  to  cauvse  the  records  to  be  "  me- 
thodised, regulated,  and  digested,"  bound 
and  secured ;  to  cause  "  calendars  and 
indexes"  to  be  made  and  "  original 
papers"  to  be  printed.  The  present  state 
of  the  Record  Offices  affords  abundant 
evidence,  that  the  record  commissioners 
interpreted  their  directions  in  an  inverse 
order ;  they  expended  the  funds  intrusted 
to  them  rather  in  printing  records  than  in 
arranging  or  calendaring  them.  And  it 
is  an  undoubted  fact  that  not  withstand- 
ing these  commissions,  records  were 
"embezzled"— and  are  still  lodged  in 
most  "insecure"  buildings.  A  full  in- 
vestigation into  the  proceedings  of  the 
record  commission  was  made  by  a  Com- 
mittee of  the  House  of  Commons  in  1835, 
and  the  Report  of  the  Committee  M-as 
printed.  During  the  last  half- century 
there  has  been  no  niggard  expenditure 
in  respect  of  the  public  records.  It  is  not 
easy  to  ascertain  its  total  amount  or  the 
precise  appropriation  of  it ;  but  the  fol- 
lowing may  be  received  as  an  approxi- 
mation to  correctness : — 
Parliamentary  Papers  show 
that  grants  were  made  on 
behalf  of  the  Record  Com- 
mission between  1800  and 
1831,  to  the  amount  of  .  £362,400 
Between  1831  and  1839  in- 
clusive .  .  .  125,700 
Salaries,  &c.,  for  the  custody 

of  Records     .         .         .         120,000 
Fees,  estimated  on  an  average 
of  the  years  1829, 1830,  and 
1831,  at  least  .  .         120,000 

Removals   of   Records,  esti- 
mated at        .         .         .    ^       30.000 

758,100 
Irish    Record    Commission, 
estimated  at.         .         .         120,000 


£878, 100 


Of  the  grants  made  to  the  record  com- 
mission, by  far  the  greater  part  was  spent 
in  printing  and  the  expenses  connected 
therewith. 

An  Act  was  passed  (1  &  2  Vict.  c.  -tQ") 
calculated  to  remedy  effectually  what 
preceding  efibrts  had  in  vain  attempted, 
by  constituting  a  special  agency  for  the 
custody  of  the  records;  to  the  want  of 
which  and  a  sufficient  responsibility,  all 
the  defects  of  the  old  system  are  attribu- 
table. By  this  Act  the  Master  of  the 
Rolls  is  made  the  guardian  of  the  public 
records,  and  he  has  powers  to  appoint  a 
deputy,  and,  in  conjunction  with  the 
treasury,  to  do  all  that  may  be  necessary 
in  the  execution  of  this  service.  The  Act 
contemplates  the  consolidation  of  all  the 
records,  from  their  several  unfit  reposi- 
tories, into  one  appropriate  receptacle; 
their  proper  arrangement  and  repair ;  the 
preparation  of  calendars  and  indexes, 
which  are  more  or  less  wanting  to  every 
class  of  records;  and  giving  to  the  public 
more  easy  access  to  them.  Lord  Lang- 
dale,  the  present  Master  of  the  Rolls,  to 
whose  influence  the  change  of  system  is 
greatly  due,  has  already  brought  the  above 
Act  into  as  full  operation  as  circumstances 
have  allowed.  The  old  custody  ship  of 
most  of  the  offices  has  been  superseded, 
and  the  offices  are  constituted  branches  of 
one  central  depository,  the  Public  Record 
Office,  which,  until  a  proper  building  is 
ready,  is  at  the  Rolls  House  in  Chancery 
Lane.  The  arrangement  and  repair,  as 
well  as  the  making  of  inventories  of 
records,  have  been  generally  begun  in 
most  of  the  offices. 

Preparations  are  also  making  for  a  uni- 
form system  of  calendaring,  a  gigantic 
work  which  a  century  will  hardly  see 
completed.  To  select  what  is  useful 
from  the  judgments  of  a  single  court,  the 
Common  Pleas  for  instance,  at  least  1200 
miles  of  parchment  nine  inches  wide  must 
be  patiently  read  through ;  and  yet  with- 
out the  performance  of  this  labour  these 
records  can  scarcely  be  consulted. 

The  principal  changes  which  have  been 
made  for  the  better  accommodation  of 
thp  public  may  be  seen  in  the  following 
table :— 
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System  before  July,  1840. 


Hours  of 

Chaiges  for 

Present 

Office. 

Attendance. 

Inspection 

Copy 

System. 

Search. 

of 
Record. 

of 
Record. 

Tower 

10  till  3 

10s. 

6s.  8d. 

Is.  per  folio 

.2  i  -d  J  2 

Rolls  Chapel 

10  till  3 

Is.  a  year) 
ea.  name  J 

2s.  6d.  \ 
ea.  Roll  / 

5s.   6d.  a  1 
sheet 

Chapter  House 

10  till  1 

8s.  4d. 

Is.  per  folio 

l^arsi 

Carlton  Ride 

10  till  4 

3d.  a  term 

(Common  Pleas)   . 

In  term- 

2s.  6d.  in 

6d.  per  folio 

time  only- 

Index 

3,  Whitehall  Yard, 

•"Ellis's 

Common  Pleas  . 

No  attend- 

O   1J    O          "3    S 

Exch.  of  Pleas  . 

ance 
No  attend- 
ance 

3d.  a  term 

6d.  psr  folio 

rS     >1     O     O     O     C 

King's  Bench  (Rolls 

tten( 
Inde 
tion 
foli 
acts 
idde 

House)     . 

No  attend- 

2s. 6d.  in 

ance 

Index 

The  best  work  of  general  reference  as 
to  the  subjects  to  which  the  public  records 
relate  is  the  '  Report  of  the  Select  Com- 
mittee in  1800.* 

RECRUITING  is  the  act  of  raising 
men  for  the  military  or  naval  service. 
As  to  the  military  service,  recruiting  is 
done  by  officers  appointed  for  the  pur- 
pose, who  engage  men  by  bounties  to 
enter  as  private  soldiers  into  particular 
regiments.  The  officers,  commissioned 
and  non-commissioned,  while  so  em- 
ployed, are  said  to  be  on  the  recruiting 
service ;  but  the  actual  engaging  of  men 
as  recruits  is  called  enlistment.  The 
laws  relating  to  this  subject  have  been 
already  noticed.     [Enlistment.] 

Formerly  private  persons  were  al- 
lowed to  enlist  men  for  the  army  in  any 
way  that  they  might  think  best;  but 
now,  by  a  clause  in  the  Mutiny  Act,  any 
person  advertising  or  opening  an  office 
for  recruits  without  authority  in  writing 
from  the  adjutant-general  or  the  direc- 
tors of  the  East-India  Company  is  liable 
to  the  penalty  of  twenty  pounds. 

In  order  to  produce  uniformity  in  the 
i^vstem  of  recruiting,  and  to  ensure  the 
iiuployraent  of  legal  means  only  in  ob- 


taining men,  the  supreme  control  of  this 
branch  of  the  military  sei-vice  was  vested 
in  the  adjutant-general  of  the  army,  and 
both  Great  Britain  and  Ireland  were 
divided  into  several  recruiting  districts. 
To  each  of  these  were  appointed  an  in- 
specting field-officer ;  an  adjutant,  whose 
duty  it  is  to  ascertain,  in  respect  of 
stature  and  bodily  strength,  the  fitness  of 
any  recruit  for  the  service  ;  a  paymaster  ; 
and  a  surgeon,  the  latter  of  M^honi  is  to  re- 
port concerning  the  health  of  the  recruit. 
Under  the  inspecting  field-officer  there 
are  several  regimental  officers  who  are 
stationed  in  the  principal  towns  of  the 
different  recruiting  districts  in  order  to 
superintend  the  non-commissioned  of- 
ficers appointed  to  receive  the  applica- 
tions of  the  persons  who  may  be  desirous 
of  entering  the  service. 

In  order  to  procure  recruits,  a  serjeant 
or  other  non-commissioned  officer  mixes, 
in  country  places,  with  the  peasantry  at 
their  times  of  recreation ;  and,  in  towns, 
with  artisans  who  happen  to  be  unem- 
ployed, or  who  are  dissatisfied  with  their 
condition ;  and,  by  address  in  represent- 
ing whatever  may  seem  agreeable  in  the 
life  of  a  soldier,  or  by  the  alluremeiit  of 
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a  bounty,  occasionally  induces  such  per- 
sons to  enter  the  service. 

The  reports  concerning  the  fitness  of 
a  recruit  for  military  service  are  finally 
submitted  for  approval  to  the  inspecting 
field-officer  of  the  district,  except  when 
the  distance  of  the  head-quarters  from 
the  place  where  the  recruit  is  enlisted  is 
such  that  it  would  be  more  convenient  to 
send  the  latter  to  the  depot  of  the  regi- 
ment to  which  he  is  to  belong :  in  that 
case  the  officer  commanding  at  the 
depot  is  especially  authorised  to  sanction 
them. 

Officers  employed  on  the  recruiting 
service  are  not  allowed  to  interfere  with 
one  another  in  the  performance  of  their 
duties  ;  particularly,  no  one  is  permitted 
to  use  any  means  in  order  to  obtain  for 
his  own  party  a  man  who  has  already 
taken  steps  by  which  he  may  become  en- 
gaged to  another, 

RECTOR,  RECTORY.  [Benefice, 
p.  341.] 

RECUSANTS  are  persons  who  refuse 
or  neglect  to  attend  divine  service  on 
Sundays  and  holidays,  according  to  the 
forms  of  the  Established  church. 

There  were  four  classes  of  offenders 
under  the  statutes  against  recusancy: — 
those  who  absented  themselves  from  tlie 
public  service  of  the  church  from  indif- 
ference, irreligion,  or  dissent,  were  termed 
*•  recusants  "  simply — after  conviction 
they  were  styled  '"recusants  convict;" 
those  absentees  who  professed  the  Roman 
Catholic  religion  were  called  "Popish 
recusants  ;"  and  those  who  had  been  con- 
victed in  a  court  of  law  of  being  Popish 
recusants  were  called  "  Popish  recusants 
convict." 

Popish  recusants,  in  addition  to  the 
general  penalties  enacted  against  recu- 
sants, were  disabled  from  taking  lands, 
either  by  descent  or  by  purchase,  after 
eighteen  years  of  age,  until  they  re- 
nounced their  errors.  They  were  bound 
at  the  age  of  twenty-one  to  register  the 
estates  which  they  had  already  acquired, 
and  were  bound  also  to  register  all  future 
conveyances  and  wills  relating  to  them. 
They  were  and  are  incapable  of  present- 
ing to  any  advowson,  and  of  making  a 
grant  of  the  right  of  presenting  at  any  j 
avoidance  of  the  benefice.     They  could 


not  keep  or  teach  any  school,  on  pain  of 
perpetual  imprisonment.  For  the  offence 
of  saying  mass,  the  Popish  recusant  for- 
feited 200  marks,  or  133^.  6s.  8d.  For 
the  offence  of  wilfully  hearing  mass,  he 
forfeited  100  marks  (66/.  13s.  4d.),  and 
was  in  each  case  subjected  to  a  year's  im- 
prisonment. 

Popish  recusants  convict  incurred  ad- 
ditional disabilities,  penalties,  and  for- 
feitures. They  were  considered  as  per- 
sons excommunicated :  they  could  not 
hold  any  public  office  or  employment ; 
they  were  not  allowed  to  keep  arms  in 
their  houses ;  they  were  prohibited  from 
coming  within  ten  miles  of  London,  un- 
der the  penalty  of  lOOZ. ;  they  could 
bring  no  action  at  law  or  suit  in  equity  ; 
they  were  not  permitted  to  come  to  court, 
under  pain  of  100/.,  or  to  travel  above 
five  miles  from  home  except  by  licence, 
upon  pain  of  forfeiting  all  their  goods. 
Severe  penalties  were  imposed  in  respect 
of  the  marriage  or  burial  of  the  Popish 
recusant  convict,  or  the  baptism  of  his 
child,  if  the  ceremony  was  performed  by 
any  other  than  by  a  minister  of  the 
Church  of  England.  Such  a  recusant,  if 
a  married  woman,  forfeited  two-thirds  of 
her  dower  or  jointure,  was  disabled  from 
being  executrix  or  administratrix  of  her 
husband,  and  from  having  any  part  of 
his  goods,  and  she  might  be  kept  in  prison, 
unless  her  husband  redeemed  her  at  the 
rate  of  lOZ.  per  month,  or  by  the  profits 
of  the  third  part  of  all  his  lands.  The 
present  state  of  the  law  as  to  recusants  is 
given  under  Law,  Criminal,  p.  217. 

REDEMPTION,  EQUITY  OF. 
[Mortgage.] 

REEVE.     [Sheriff.] 

REFORMATION,  HOUSES  OF. 
[Transportation.] 

REGA'LIA,  the  ensigns  of  royalty. 
This  term  is  more  especially  used  for  the 
several  parts  of  the  apparatus  of  a  corona- 
tion. In  England,  the  regalia  properly 
so  called  are  the  crown,  the  sceptre  royal, 
the  virge,  or  rod  -with  the  dove,  St.  Ed- 
ward's staff,  the  orb  or  mound,  the  sword 
of  mercy,  called  Curtana,  the  two  swords 
of  spiritual  and  temporal  justice,  the  ring 
of  alliance  with  the  kingdom,  the  armillaQ 
or  bracelets,  the  spurs  of  chivalry,  and 
sundry  royal   vestments.      The  regali.» 
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here  enumerated,  all  but  the  vestments, 
are  preserved  in  the  Jewel-Office  in  the 
Tower  of  London.  Before  the  Reforma- 
tion in  the  time  of  Henry  VIII.  they 
were  constantly  kept  by  the  religious  of 
the  abbey  of  Westminster ;  and  are  still 
presented  before  the  king  on  the  morning 
of  the  coronation  by  the  dean  and  pre- 
bendaries of  that  church. 

REGENT,  REGENCY.  These 
words,  like  rex,  contain  the  same  ele- 
ment as  rego,  "  to  rule,"  regens,  '-  ruling ;" 
and  denote  the  person  who  exercises  the 
power  of  a  king  without  being  king,  and 
the  office  of  such  a  person,  or  the  period 
of  time  during  which  he  possesses  the 
power.  Wherever  there  has  been  an 
hereditary  kingly  office,  it  has  been 
found  necessary  sometimes  to  appoint 
a  regent.  The  cases  are  chiefly  those 
of  (1)  the  crown  devolving  on  a  minor 
too  young  to  execute  any  of  the  duties 
belonging  to  it ;  (2)  mental  incapacity  of 
the  person  in  whom  the  kingly  office  is 
vested ;  (3)  temporary  illness,  where 
there  is  a  prospect  of  the  long  continu- 
ance of  the  disease,  and  of  incapacity 
in  consequence;  (4)  absence  from  the 
realm.  But  in  the  first  case  the  regent 
has  usually  been  called  in  England  by 
the  name  of  Protector:  the  latest  in- 
stance was  the  minority  of  Edward 
VI.,  when  his  uncle,  the  Duke  of  Somer- 
set, was  the  Protector. 

In  the  earlier  periods  of  English  his- 
tory we  have  several  instances  of  pro- 
tectors during  minorites,  and  some  of 
regencies  during  the  temporary  absence 
of  the  king.  The  occasional  absences  of 
George  I.  and  George  II.  on  visits  to 
their  continental  dominions  rendered  the 
appointment  of  regents  a  matter  of  con- 
venience, if  not  of  necessity.  Some- 
times the  power  was  put,  so  to  speak,  in 
commission,  being  held  by  several  per- 
sons jointly ;  but  Queen  Caroline  some- 
times discharged  the  functions  of  regent 
during  the  absence  of  George  II. 
[Lords  Justices.] 

This  part  of  the  English  constitution 
was,  however,  so  imperfectly  defined,  that 
when  George  III.  was  incapacitated  for 
discharging  the  functions  of  royalty  by 
becoming  insane,  a  question  arose,  on 
which  the  chief  constitutional  and  politi- 


cal authorities  of  the  time  were  divided 
in  their  judgment.  The  question  was 
this — whether  the  heir  apparent,  being 
of  full  age,  and  the  king's  eldest  son,  did 
not  become  of  right  regent.  The  Whig 
party  of  the  time,  led  by  Mr.  Fox,  con- 
tended that  he  did.  On  the  other  side, 
it  was  maintained  that  it  lay  with  par- 
liament to  nominate  the  person  who 
should  be  regent.  No  regent  was  at 
that  time  appointed,  because  the  king  re- 
covered. When  the  king  was  a  second 
time  incapacitated,  all  parties  agreed  in 
conferring  the  title  and  office  of  regent  on 
the  Prince  of  Wales,  then  heir  apparent. 
But  it  was  done  by  parliament,  who  laid 
certain  restrictions  upon  him  during  the 
first  year ;  but  in  the  event  (which  event 
did  happen)  of  the  continued  incapacity 
of  the  king,  he  was  to  enter  into  the  full 
possession  of  all  the  powers  of  king,  as 
if  the  king  were  dead ;  using,  however, 
only  the  name  of  regent,  not  king. 

The  time  when  the  Prince  of  Wales 
held  the  office  of  regent  is  the  period  of 
English  history  which  will  be  meant 
hereafter  by  the  expression  "  the  re- 
gency," just  as  "  the  regency  "  in  refer- 
ence to  French  history  denotes  the  time 
of  the  minority  of  Louis  the  Fifteenth, 
when  the  Duke  of  Orleans  was  regent. 
It  "vvas  during  the  English  regency  that 
the  power  of  Napoleon  was  broken,  and 
peace  was  restored  to  Europe, 

REGIMENT,  a  body  of  troops, 
whether  infantry  or  cavalry,  forming 
the  second  subdivision  of  an  army.  The 
union  of  two  or  more  regiments  or  bat- 
talions constitutes  a  brigade,  and  two  or 
more  brigades  make  up  a  grand  division, 
or  corps  d"armee.  A  regiment  is  com- 
manded by  a  colonel,  a  lieutenant- 
colonel,  and  a  major,  whose  several 
ranks  are  graduated  so  as  to  correspond 
to  those  of  the  general  officers  who  com- 
mand the  army  or  division  ;  and  when  a 
regiment  is  divided  into  two  or  more 
battalions,  each  of  these  has,  at  least 
when  complete,  its  own  lieutenant- 
colonel  and  major, 

REGISTER,  REGISTRATION,  RE- 
GISTRY. The  mere  possession  of  land 
is  not  sufficient  evidence  of  the  title 
to  it,  except  in  those  cases  where  it  can 
be  shown  that  it  has  been  held  by  a  party 
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who  sells  adversely  for  such  a  period  as  to 
preclude  under  the  operation  of  the  Sta- 
tute of  Limitations  all  claims  from  any 
other  party.  In  tracing  the  title  to  land, 
a  purchaser  or  mortgagee  requires  to 
have  the  right  established  by  the  produc- 
tion of  the  instruments  under  which  the 
title  to  it  is  derived ;  and  the  usual  period 
during  which  such  title  is  required  to  be 
shown  is  the  last  sixty  years.  Now  ex- 
cept in  what  are  termed  register  counties, 
a  purchaser  or  mortgagee  has  no  means 
of  ascertaining  that  some  of  the  deeds 
purporting  to  show  the  title  may  not  be 
purposely  or  accidentally  withheld:  for 
instance,  A,  B.  may  have  acquired  a  title 
under  a  deed  of  conveyance,  or  under  a 
will,  but  may  have  mortgaged  or  other- 
wise charged  the  estate,  with  an  agree- 
ment that  he  should  remain  in  possession 
till  default  of  payment,  and  may  conceal 
the  instrument  m  hich  effects  this  charge ; 
and  the  purchaser,  uotwith«tanding  he 
had  no  notice  of  such  charge,  may  after 
payment  of  the  purchase-money  lose  his 
estate  by  reason  of  a  charge  prior  to 
his  right  in  point  of  time.  And  he  has 
no  absolute  means  of  guarding  himself 
against  this  risk.  If,  however,  there  were 
a  law  which  compelled  the  registry  of  all 
instruments  relating  to  the  title  in  lands, 
and  protected  purchasers  from  the  opera- 
tion of  all  such  as  were  not  registered, 
this  evil  would  be  removed ;  and  with 
due  care  in  searching  such  registry  a 
purchaser  would  be  certain  that  he  was 
duly  protected  against  all  adverse  claims, 
and  that  his  title  was  secure. 

The  Real  Property  Commissioner^ 
have  devoted  their  Second  Report  to  the 
subject  of  a  general  register  of  deeds, 
and  they  unanimously  recommenfl  the 
establishment  of  a  General  Public  Re- 
gister for  P^ngland  and  Wales  of  all 
deeds  or  instruments  affecting  land,  in 
order  to  secure  titles  against  the  loss  or 
destruction,  or  the  fraudulent  suppression 
or  accidental  non-production  of  instru- 
ments ;  to  simplify  titles  by  rendering  in 
most  cases  needless  the  assignment  of 
out-standing  terms  ;  to  protect  them  from 
the  consequences  of  constructive  notice ; 
and  to  render  conveyances  shorter  and 
uiore  simple. 

To  u  certain    extent    such    registers 


have  been  already  established  in  Eng- 
land. By  the  27  Henry  Vlll.  c.  IG,  it  is 
enacted  that  all  bargains  and  sales  of 
land  shall  be  enrolled.  The  2  &  3 
Anne,  c.  4  (amended  by  5  Anne,  c.  18) 
directs  that  a  memorial  of  all  deeds,  con- 
veyances, and  wills  concerning  any  lands 
in  the  West  Riding  of  Yorkshire  may, 
at  the  election  of  the  parties,  be  regis- 
tered ;  and  that  any  conveyance  or  will 
affecting  the  same  lands  shall  be  deemed 
void  against  a  subsequent  conveyance 
unless  a  memorial  shall  be  registered. 
The  6  Anne,  c.  35,  recites  that  "  lands  in 
the  East  Riding  of  York,  and  in  the 
town  and  county  of  the  town  of  Kings- 
ton-upon-Hull,  are  generally  freehold, 
which  may  be  so  secretly  transferred  or 
conveyed  from  one  person  to  another, 
that  such  as  are  ill-disposed  have  it  in 
their  power  to  commit  frauds,  and  fre- 
quently do  so,  by  means  whereof  several 
persons  (who,  through  many  years'  in- 
dustry in  their  trades  and  employments, 
and  by  great  frugality,  have  been  en- 
abled to  purchase  lands,  or  to  lend 
moneys  on  land  security^  have  been  un- 
done in  their  purchases  and  mortgages 
by  prior  and  secret  conveyances  and 
fraudulent  incumbrances;  and  not  only 
themselves,  but  their  whole  families 
thereby  utterly  ruined :"  and  then  the  Act 
establishes  a  register  of  the  memorials  of 
deeds  and  wills  in  the  East  Riding  of 
Yorkshire,  The  7  Anne,  c.  20,  esta- 
blishes such  a  register  for  Middlesex  ; 
and  the  8  George  II.  c.  6,  establishes 
one  for  the  North  Riding  of  Yorkshire, 
and  provides  that  deeds,  wills,  and  judg- 
ments affecting  land  may  be  registered 
at  length,  instead  of  the  registration  of 
mere  memorials  of  them.  In  the  Bed- 
ford Level  there  is  a  registration  of  all 
deeds  affecting  land  there.  These  regis- 
ters, owing  to  the  insufficiency  of  their 
indexes,  and  to  some  other  defects,  do 
not  ar»swer  all  the  purposes  which  might 
be  expected  from  them,  and  in  many  re- 
spects the  arrangements  respecting  them 
are  cumbrous  and  expensive :  nevertheless 
(as  the  Commissioners  remark)  no  one  has 
proposed  to  abolish  them.  A  registration 
of  wills  of  personalty  has  long  been  esta- 
blished in  the  ecclesiastical  courts.  The 
Act  for  Abolishing  Fines  and  Recoveric; 
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(^3  &  4  Wm.  IV.  c.  74)  substitutes  for  them 
a  deed  which  is  enrolled  in  the  Court  of 
Chancery.  In  Ireland,  Scotland,  in  the 
Colonies,  in  most  of  the  United  States,  in 
Sweden,  France,  and  Italy,  and  in  many 
of  the  German  States,  registers  are  esta- 
blished. Nor  is  it  found  that  the  disclo- 
sures which  a  register  makes  of  the  state  of 
landholders'  property  produce  inconveni- 
ance,  nor  are  such  disclosures  insepara- 
ble from  all  systems  of  registration.  It 
is  obviously  for  the  public  benefit  that 
the  apparent  extent  of  a  person's  landed 
property  should  not  induce  men  to  give 
him  a  credit  to  which  the  actual  amount 
of  that  property  does  not  entitle  him. 

The  commissioners  propose  to  register 
every  document  transferring  any  estate  in 
land  or  creating  a  charge  upon  it,  except 
such  as  relate  to  copyholds,  and  leases  for 
not  more  than  twenty-one  years,  accompa- 
nied by  possession.  Thus  contracts  con- 
cerning land  (with  certain  limitations), 
liens  upon  it,  judgments,  crown  debts,  de- 
crees in  equity,  pending  suits,  and  appeals, 
should  all  form  matters  of  registration. 
They  recommend  that  all  deeds  should 
be  registered  at  length  ;  indeed,  that  the 
original  deeds  should  be  deposited  at  the 
Registry,  and  that  (unless  in  special  cir- 
cumstances) office-copies  of  them  shall  be 
admitted  as  evidence.  They  propose  that 
the  register  should  not  be  classified  ac- 
cording to  the  names  of  individuals,  but 
that  to  the  registered  deed  relating  to  an 
estate  a  symbol  shall  be  attached  indica- 
tive of  that  estate,  under  which  symbol 
all  subsequent  documents  affecting  it  will 
be  entered.  The  system  admits  of  open- 
ing a  fresh  series  of  entries,  or,  in  other 
words,  commencing  a  new  title  for  any 
portion  of  the  estate  which  may  be  sepa- 
rately conveyed,  references  being  made 
from  each  to  the  other.  And  thus  again 
many  separate  estates  might  be  united 
under  one  symbol.  Indexes  should  be 
prepared  both  of  the  symbols  and  of  per- 
sons :  and  to  facilitate  reference,  Eng- 
land and  Wales  should  be  divided  into 
districts,  usually  corresponding  in  limits 
with  the  counties.  Separate  indexes 
should  be  made  to  wills,  judgments,  &c. 

It  is  the  opinion  of  the  commissioners 
that  if  a  register  is  established,  it  ought  to 
be  taken  iis  sufficient  notice  of  the  docu- 


ments registered ;  and  that,  on  the  other 
hand,  default  of  registration  ought  not  to 
be  remedied  by  any  proof  even  of  actual 
notice.  With  this  view  they  recommend 
that  persons  should  have  liberty  to  re- 
gister contracts,  to  enter  caveats  during 
the  interval  between  the  execution  of  the 
deed  and  its  registration,  and  inhibitions 
which  shall  prevent  owners  of  estates 
who  enter  them  from  dealing  with  the 
estates  pending  such  inhibition.  A  bill 
founded  on  this  report  was  brought  into 
Parliament  (1846),  but  after  a  report  by  a 
Committee  of  the  House  of  Commons,  it 
was  dropped. 

The  Act  1  &  2  Victoria,  c.  110  (abol- 
ishing arrest  on  mesne  process,  except  in 
certain  cases)  provides  (§  19)  that  no 
judgment  of  the  superior  courts  or  decree 
of  the  courts  of  equity  shall  affect  lands 
unless  a  memorandum  of  such  judgment, 
&c.,  shall  be  registered  with  the  senior 
master  of  the  Court  of  Common  Pleas, 
who  shall  enter  it  under  the  name  of  the 
person  whose  estate  is  to  be  affected  by 
it.  The  2  &  3  Vict.  c.  11,  enacts  tha't 
these  registered  judgments  shall  not  be 
valid  for  a  longer  space  than  five  years, 
but  it  provides  that  the  entry  of  them 
may  be  renewed ;  it  also  enacts  that  no 
pending  suit  (lis  pendens)  shall  affect  the 
purchaser  or  mortgagee  with  notice, 
unless  a  similar  memorandum  is  regis- 
tered by  the  same  officer,  under  the  head 
of  the  person  whose  estate  is  affected  by 
it,  and  the  entry  must  be  renewed  every 
five  years  ;  and,  thirdly,  the  Act  requires 
crown  debtors  to  be  registered  in  the 
same  office,  and  provides  means  for  ob- 
taining and  recording  their  discharge 
from  their  liabilities  to  the  crown ; 
but  the  Act  does  not  require  the  re- 
newal every  five  years  of  the  entry  in 
this  case. 

(Second  Report  of  Real  Property 
Commissioners ;  and  the  Works  t/ierein 
cited  ;  Tyrrell's  Suggestions  for  the  Laws 
of  Real  Property.) 

REGISTRATION.  The  registration 
of  documents  in  Scotland  is  a  great  and 
important  system  intimately  connected 
with  the  titles  of  real  or  heritable  pro- 
perty, and  with  the  execution  of  the  law. 
It  is  thus  divided  into  two  distmct  depart- 
ments which  may  ^-^  considered  sepa- 
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rately  —  Registration    for    Preservation, 
and  Registration  for  Execution. 

Registration  for  Preservation,  in  its 
simplest  form,  is  merely  the  preserving 
of  an  attested  transcript  of  any  deed  in  a 
public  register,  that  thus  an  authentic 
copy  may  be  had  recourse  to  in  case  the 
original  should  be  lost.  Besides  the  re- 
gular statutory  records  of  particular 
deecis,  there  are  books  attached  to  the 
several  courts  of  civil  jurisdiction,  in 
which  parties  may  for  their  own  conve- 
nience register  such  documents  as  do  not 
require  by  any  special  obligatory  law  to 
be  recorded.  It  is  a  general  rule  that 
extracts  from  any  such  records  may 
stand  in  the  place  of  the  originals  when 
these  are  not  forthcoming,  but  that  a 
party  is  not  to  found  on  an  extract  if  he 
have  the  original  deed  in  his  possession 
and  can  produce  it.  In  the  case  of 
sasines,  however,  and  other  deeds,  of 
which,  as  will  be  seen  below,  it  is  not 
the  deed  itself,  but  its  registration,  that 
makes  the  completed  title,  an  extract 
from  the  register  is  the  proper  document 
to  be  produced.  There  is  a  certain 
class  of  actions,  however,  to  meet  which 
the  original  must  be  produced  if  it  be  ac- 
cessible. These  are  called  Actions  of  Re- 
duction-1  mprobation.  Such  an  action 
is  raised  against  the  party  favoured  by 
the  deed,  by  some  other  party,  and  its 
object  is  the  annulling  the  deed  on  some 
legal  ground.  As  a  matter  of  form,  in 
commencing  such  an  action,  the  pursuer 
states,  along  with  whatever  other  grounds 
of  objection  he  may  have,  that  the  deed 
is  forged,  and  he  desires  the  original  to 
be  produced,  that  it  may  be  judicially  ex- 
amined. The  rule  for  production  of  the 
original  is  subject  to  modifications, 
where  the  ground  of  the  action  is  ex- 
trinsic of  anything  peculiar  to  the 
original  document ;  and  if  the  original  be 
lost  without  being  intentionally  de- 
stroyed, the  inquiry  must  proceed  on  the 
extract  and  the  other  circumstances  that 
can  be  adduced.  It  is  usual  to  speak  of 
registration  for  preservation,  as  being 
also  for  publication ;  and  in  this  sense, 
when  a  deed  is  of  such  a  character  that 
to  make  it  effectual  in  the  grantee's 
favour  it  must  have  been  delivered  to 
him  by  the  grantor,  such  registration  is 


in  the  general  case  equivalent  to  the  de- 
livery. It  will  operate  in  this  respect  in 
adjusting  questions  of  competing  right, 
as  where  a  father  makes  over  to  one 
child  the  property  that,  in  case  of  his 
dying  intestate,  would  go  to  another,  and 
registers  the  deed.  It  is  questioned,  how- 
ever, if  the  mere  registration  would  be  in 
all  cases  that  complete  transference  of 
property  which  is  necessary  to  bar  the 
claims  of  creditors  under  the  statutes 
against  alienations  to  their  prejudice  by  in- 
solvents. The  registration  of  ordinary 
documents  for  preservation  was  sanc- 
tioned by  the  Act  1698,  c.  4,  which 
generally  extends  to  registration  "  in  any 
authentic  public  register  that  is  competent." 
Besides  the  central  register  attached  to  the 
supreme  court,  there  are  others  connected 
with  the  Sheriff'  and  Corporation  Courts, 
but  it  does  not  appear  to  be  distinctly 
settled  what  may  be,  with  reference  to 
various  descriptions  of  documents  in 
each  case,  a  *'  competent "  register. 

By  far  the  most  remarkable  of  the  re- 
gisters for  preservation,  is  that  of  the 
"Sasines  and  Reversions,"  the  former 
word  expressing  the  Act  by  -which  an 
estate  is  created  or  transferred  in  heritable 
(z.  e.  real)  property,  the  latter  the  attes- 
tation of  the  extinction  of  a  burden,  i.  e. 
of  the  devolution  of  a  temporary  estate 
on  the  person  entitled  to  the  remainder. 
This  system  has  been  gradually  formed 
In  its  present  state  its  main  operative 
principle  is,  that  when  a  title  to  land  ap- 
pears on  the  register,  no  latent  title  de- 
rived from  the  same  authority  can  com- 
pete with  it,  and  that  registered  titles 
rank  according  to  their  priority,  so  that 
if  A  fii-st  sell  his  property  to  B  and  exe- 
cute the  proper  conveyance,  and  subse- 
quently sell  the  same  property  to  C,  if  C 
get  his  title  first  recorded  it  cannot  be  ques- 
tioned by  B,  who  has  only  his  pecuniary 
recourse  against  A.  In  pursuance  of  this 
system,  in  transactions  regarding  land, 
the  public  records  are  relied  on  as  aflbrd- 
ing  the  means  of  ascertaining  the  cha- 
racter and  title,  and  after  they  have 
searched  for  the  period  of  prescription^ 
or  examined  over  a  period  of  forty  years, 
[Prescription]  parties  can  trust  that 
there  are  no  latent  rights,  and  may 
safely  deal  with  the  person  who  professes 
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to  dispose  of  any  right  connected  with  it. 
The  origin  of  this  system  may  be  traced 
back  to  the  commencement  of  the  six- 
teenth century,   when  the  notaries  were 
required  to  record  their  proceedings  in 
their  protocols,  and  the  other  officers  con- 
nected with  the   feudal   transference  of 
land  were  bound  to  make  returns  of  their 
official  acts.      In  1599  an  Act  was  passed 
in  which  an  effort  was  made  to  produce 
regularity  in  these  registers,  by  penalties. 
It  was    by  the    Act    1617,  c.    Ifi,    that 
the  system  was  founded  on  its  right  prin- 
ciple.    The  preamble  of  that  statute  bears 
"  considering   the   great  hurt    sustained 
by  his  Majesty's  lieges  by  the  fraudulent 
dealing  of  parties  who  having  annallied 
[alienated]  their  lands,  and  received  great 
summes  of  money  therefore,  yet  by  their 
unjust  concealing  of  some   private  right 
formerly  made  by  them,  render  the  sub- 
sequent alienation  done  for  greatsummes  of 
money   altogether    unprofitable ;     which 
cannot  be  avoided  unless  the  said  private 
rights  be  made  public  and  patent  to  her 
Majesty's  lieges."    The  Act  then  appoints 
the  sasines,  reversions,  &c.,  to  be  regis- 
tered within  three-score  days  after  exe- 
cution, otherwise  they  are  "  to  make  no 
faith  in  judgment,  by  way  of  action  or 
exception,  in  prejudice  of  a  third  party, 
who  hath  acquired  a  perfect  and  lawful 
right  to  the   said    lands   and   heritages : 
Bot   prejudice    alwayes  to  them  to  use 
tbe  said  writs  against  the  party  maker 
thereof,  his  heirs,  and  successours."    By 
the  otherclausesof  the  Act  the  superintend- 
ence of  the  system  is  given  to  the  Clerk- 
Kegister,  and  the  country  is  divided  into 
Registration  Districts.    There  is  one  de- 
fective provision   in  this    Act,  which  is 
still  in  force.    Parties  are  allowed  to  re- 
gister their  titles  either  in  the  particular 
register  of  their  district  or  in  the  general 
register  at  Edinburgh.     It  is  unusual  to 
adopt  the  latter  alternative,  and  when  it 
is  followed,  it  is  generally  for  the  pur- 
pose of   concealing    instead  of  publish- 
ing the  transaction.     There  was  another 
material    defect    in    the    old    Act.      A 
person  might  have  his  title  immediately 
registered,    but    was  liable  to  have    it 
superseded  by  any  other  person  able  to 
register  a  title  on  a  warrant  previously 
obtained.     This  was  remedied  by  the  Act  { 


1693,  c.  13,  which  gave  the  registerable 
titles  priority  not  according  to  the  date 
of  their  execution,  but  to  that  of  their 
registration.     To  prevent  injustice  by  the 
accumulation  of  unregistered    deeds  at 
the  office,  a  minute-book  was,  by  a  con- 
temporary Act,  appointed  to  be  kept,  in 
which  the  keeper  enters  an   outline    of 
each  document  as  it  is  presented  to  him. 
By  the  present  practice,  when  a  sasine  or 
other  writing  belonging  to  this  register 
is  presented  to  the  keeper,  he  marks  in 
the  minute-book   the   day   and   hour   of 
presentation.      This  is  indorsed   on  the 
deed  itself,  and  marks  the  date  of  regis- 
tration.    When  the  deed  is  engrossed  at 
length  in  the  register,  a  certificate  to  that 
effect  is  indorsea  on  the  deed,  mentioning 
the  pages  of  the  register  in  which  it  is 
to  be  found,  and  the  deed  is  then  re- 
turned.     Registration     volumes,     with 
minute-books    accompanying    them,  are 
from    time    to    time    issued    from    the 
General   Register-house    to  the   district 
registrars,  so  systematically  marked  and 
certified,  as  to  prevent  them  from  being 
tampered  with  without  either   interpola- 
tion or  mutilation  being  easily  percep- 
tible.    When  a  volume  is  finished,  it  is 
returned  with  the  corresponding  minute- 
book  to  the  General   Register-house,  the 
keeper  of  the  District  Register  retaining 
a  copy  of  the  minute-book  for  general 
reference.      The  real   titles  of   all   the 
heritable  property  in  Scotland  are  thus 
preserved  in  a  seriatim  and  indexed  col- 
lection, in  the  General  Register-house  at 
Edinburgh,     When   property   is  offered 
for  sale  or  mortgage,  a    "  search  "  ge- 
nerally forms   part  of  the  titles  offered 
for  inspection  to  the  parties  treating  for 
it.     This   is  a  certificate  by  the  proper 
officer,    describing    all    registered    do- 
cuments    regarding       that     particular 
piece  of  land  which  have  been  recorded 
during    forty    years.      The    documents        J 
that  require  to  be  registered  have  lately        ■^ 
been  much  simplified  and  abbreviated  by 
the  act  8  &  9  Vict.  c.  35.      It  has  to  be 
kept  in  view  that  the  execution  of  the 
real     title   -which    may    be     registered 
within    the     sixty   days    only   gives    a 
preferable   title.     It  is  not  necessary  to 
create  a  title,  and  if  the  receiA'er  of  a 
conveyance  have  an  absolute  reliance  ou 
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the  integrity  of  the  granter  and  all  from 
whom  that  person  may  have  derived  his 
title  he  may  defer  completing  and  re- 
cording it,  and  may  encounter  the  risk 
of  some  other  person  obtaining  a  title 
and  getting  on  the  register  before  him. 
The  simplification  of  the  documents  to 
be  registered  tends  to  lessen  the  temptation 
to  delay  their  completion  and  registration. 
It  is  remarkable  that  the  enlightened  mind 
of  Cromwell  appears  to  have  compre- 
hended the  utility  of  this  system,  and  that 
he  made  an  effort  to  introduce  it  into  Eng- 
land. We  are  told  by  Ludlow  (Memoirs 
I.  p.  436),  "  In  the  meantime  the  re- 
formation of  the  law  went  on  but  slowly, 
it  being  the  interest  of  the  lawyers  to 
preserve  the  lives,  liberties,  and  estates 
of  the  whole  nation  in  their  own  hands, 
so  that  upon  the  debate  of  registering 
deeds  in  each  county,  for  want  of  which 
within  a  certain  time  fixed  after  the 
sales,  such  sales  should  be  void,  and 
being  so  registered  that  land  should  not 
be  subject  to  any  incumbrance,  this  word 
incumbrance  was  so  managed  by  the 
lawyers,  that  it  took  up  three  months' 
time  before  it  could  be  ascertained  by  the 
committee." 

Registration  for  Execution  is  another 
peculiarity  of  the  law  of  Scotland, 
although  the  system  of  warrants  to 
confess  judgment  in  England  in  some 
measure  resembles  it.  The  party  to  a 
solemn  deed  incorporates  with  it  a  clause 
of  registration,  by  which,  on  the  deed 
being  registered  in  the  books  of  a  court 
competent  to  put  the  deed  in  force,  the 
decision  of  the  court  shall  be  held  as 
pronounced  in  terms  of  the  deed,  and 
execution  may  proceed  against  the  party 
on  an  extract,  as  if  it  were  the  decree  of 
a  court.  The  engagement  on  which  such 
execution  may  issue  must  be  very  dis- 
tinctly set  forth.  Thus,  if  it  be  for  pay- 
ment of  money,  it  nnist  be  for  a  sum 
named  iu  the  deed,  and  not  for  the 
balance  that  may  be  due  on  an  account 
arising  out  of  the  transactions  to  which 
the  deed  refers.  This  method  of  execu- 
tion was  by  statute  (1681,  c.  20)  made 
applicable  to  bills  and  promissory  notes 
without  their  containing  any  clause  of 
registration.  To  entitle  it  to  this  pri- 
vilege, the    bill   or  note  must  be    ap- 
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parently  without  flaw,  must  bear  the  ap- 
pearance of  due  negotiation,  and  must 
have  been  protested.  The  operation  of 
this  system  was  much  widened  by  the 
Act  I  &  2  Vict.  c.  114,  which  extended 
registration  for  execution  to  the  Sheriff 
Courts. 

REGISTRATION  OF  BIRTHS, 
DEATHS,  AND  MARRIAGES.  Par- 
ish registers  were  not  kept  in  England 
till  after  the  dissolution  of  the  monasteries. 
The  12th  article  of  the  injunctions  issued 
by  Cromwell,  Henry  the  Eighth's  secre- 
tary, in  1538,  directs  that  every  clergy- 
man shall,  for  every  church,  keep  a  book 
wherein  he  shall  register  weekly  every 
marriage,  christening,  and  death,  any 
neglect  being  made  penal.  This  measure 
was  surmised  to  be  preliminary  to  a  new 
levy  of  taxes,  and  therefore  caused  much 
alarm.  In  the  first  year  of  the  reign  of 
Edward  VI.  (1547)  ecclesiastical  visitors 
were  sent  through  the  different  dioceses  in 
order  to  enforce  various  injunctions,  and, 
among  others,  that  of  Cromwell  with  re- 
spect to  parish  registers.  In  the  begin- 
ning of  Elizabeth's  reign  this  injunction 
was  repeated,  when  the  clergy  were  re- 
quired to  make  a  protestation  in  which, 
among  other  things,  they  promised  to 
keep  the  register-book  in  a  proper  and 
regular  manner.  In  1694  an  Act  (6  &  7 
Wm.  III.  c.  6)  for  a  general  registration 
of  marriages,  births,  and  deaths,  was 
passed  merely  for  purposes  of  revenue  ; 
it  is  entitled  "  An  Act  for  granting  to  his 
Majesty  certain  rates  and  duties  upon 
Marriages,  Births,  and  Burials,  and  upon 
bachelors  and  widowers,  for  the  term  of 
five  years,  for  carrying  on  the  war  against 
France  with  vigour."  It  is  a  very  long 
Act,  in  which  the  duties  are  minutely  set 
down.  A  supplementary  Act  was  passed 
(9  Wm.  III.  c.  32),  entitled  "  An  Act  for 
preventing  frauds  and  abuses  in  the 
charging,  collecting,  and  paying  the  du- 
ties upon  marriages,  births,  burials,  ba- 
chelors, and  widowers.  The  52  Geo.  III. 
c.  146  (28  July,  1812),  entitled  "An  Act 
for  the  better  regulating  and  preserving 
parish  and  other  registers  of  births,  bap- 
tisms, marriages,  and  burials,  in  Eng- 
land," made  some  alteration  in  the  law, 
chiefly  with  reference  to  having  the  books 
made  of  parchment  or  strong  paper,  and 
28 
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to  their  being  kept  iu  dry  and  well- 
painted  iron  chests. 

The  Registration  Act  (6  &  7  Wm. 
IV.  c.  86:  17  Aug.,  1836),  entitled 
"  An  Act  for  registering  Births, 
Deaths,  and  Marriages,  in  England," 
came  into  operation  July  1,  1837.  By 
the  44th  section  of  the  6  &  7  Wm.  IV. 
c.  85,  entitled  "An  Act  for  Marriages  in 
England,"  the  provisions  of  this  Registra- 
tion Act  are  extended  to  the  Marriage 
Act.     [Marriage,  p.  322.] 

The  most  important  provisions  of  this 
Registration  Act  are  the  following : — A 
general  registry-office  is  to  be  provided 
in  London  and  Westminster  (§  2).  Lord 
Treasurer  and  Lords  Commissioners  of  his 
Majesty's  Treasury  to  appoint  officers, 
and  fix  salaries,  to  be  paid  out  of  the 
consolidated  fund  (§§  3  and  4).  Regula- 
tions for  conduct  of  officers  to  be  framed 
under  direction  of  the  Secretary  of  State 
(§  5).  Annual  abstract  of  registers  to  be 
laid  before  Parliament  (§  6).  The  guar- 
dians of  the  poor  of  a  union  or  parish,  shall 
on  the  1st  of  October,  1836,  if  the  board  is 
established  at  the  passing  of  the  Act,  or, 
if  not,  within  three  months  after  its 
establishment,  divide  the  union  or  parish 
into  districts  as  directed  by  the  registrar- 
general,  and  appoint  registrars  and  super- 
intendent registrar,  if  the  clerk  of  the 
guardians  will  not  or  cannot  execute  that 
office  (§  7).  Register  offices  to  be  pro- 
vided in  each  union  by  the  guardians, 
and  to  be  under  the  care  of  the  superin- 
tendent registrar  (§  9).  Temporary  re- 
gistrars and  superintendent  registrars  to 
be  appointed,  for  parishes  not  having 
guardians  under  the  Poor-law  Act,  by 
the  Poor-law  Commissioners  ;  but  in  case 
of  subsequent  unions,  previous  appoint- 
ments to  be  vacated  (§§  10  and  11). 
Deputy  registrars  may  be  appointed  by 
the  registrars  (§  12).  All  books,  &c.  to 
be  transferred  on  removal  of  registrar  or 
superintendent,  under  a  penalty  of  com- 
mittal to  gaol  (§  15).  Registrar  and 
deputy  to  dwell  in  the  district,  and  their 
names  and  additions  to  be  put  on  their 
dwelling-houses  (§  16).  Register  books 
to  be  provided  by  the  registrar-general, 
for  making  entries  of  all  births,  deaths, 
and  marriages  of  his  Majesty's  subjects 
ill  England,  according  to  the  forms  of 


schedules  (A,  B,  C)  annexed  to  the  Act 
(§  17).  Registrars  authorised  and  re- 
quired  to  inform  themselves  carefully  of 
every  birth  and  every  death  which  shall 
happen  within  their  district  after  the 
first  day  of  March,  1837,  and  to  learn 
and  register  as  soon  after  the  event  as 
conveniently  may  be  done,  without  fee  or 
reward,  save  as  hereinafter  mentioned,  in 
one  of  the  said  books,  the  particulars  re- 
quired to  be  registered  according  to  the 
forms  of  the  said  schedules  (A  and  B) 
respectively,  touching  every  such  birth 
or  every  such  death  not  already  regis- 
tered (§  18).  After  March  1,  1837, 
parents  and  occupiers  may,  within  forty- 
two  days  after  birth  and  five  after  death, 
give  notice  thereof  to  registrar;  and 
owners  and  coroners  must  do  so  forth- 
with in  cases  of  foundlings  and  exposed 
dead  bodies  (§  19).  Parents  and  occu- 
piers, on  being  required  by  the  registrar, 
within  forty-two  days,  must  give  all  the 
particulars  required  to  be  registered  re- 
specting birth  (§  20).  Children  born  at 
sea  must  be  registered  by  the  captain 
(§  21).  After  the  expiration  of  forty- 
two  days  from  the  birth  of  the  child,  it 
can  only  be  registered  within  six  months, 
on  the  solemn  declaration  of  the  par- 
ticulars before  the  superintendent  re- 
gistrar, who  is  to  sign  the  entry,  and  to  re- 
ceive 2s.  Gd.  and  registrar  5s.,  extra  fee ; 
and  no  registration,  after  forty-two  days, 
shall  be  made  otherwise  than  as  above, 
under  a  penalty  of  50Z.  (§  22).  Births 
not  to  be  registered  after  six  months, 
under  a  penalty  not  exceeding  50/.,  and 
no  registration  after  that  date  shall  be 
evidence  (§  23),  Name  given  in  bap- 
tism may  be  registered  within  six 
months  after  registration  of  birth,  on 
production  of  a  certificate  by  the 
minister  {§  24).  Some  person  present  at 
death,  or  occupier  of  house,  required  to 
give  particulars  of  death,  on  application 
by  registrar,  within  eight  days ;  regis- 
trar to  make  entry  of  finding  of  jury 
upon  coroner's  inquests  (§  25).  Re- 
gistry of  persons  dying  at  sea,  containing 
particulars,  to  be  kept  by  the  captain 
?§  26).  Registrar  to  give  certificate  of 
death  to  undertaker,  who  shall  deliver 
the  same  to  the  minister  or  officiating 
person,  and  unless  such  certificate  is  dc- 
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livered  the  minister  must  give  notice  to 
the  registrar;  but  the  coroner  may  order 
body  to  buried,  and  give  certificate 
thereof ;  and  if  any  dead  body  shall  be 
buried  without  certificate  of  registry  or 
of  inquest,  and  no  notice  given  to  the 
registrar  within  seven  days,  the  party 
shall  forfeit  lOl.  (§27).  Every  register 
must  be  signed  by  the  informant  (§  28). 
Registrars  to  make  out  accounts  quar- 
terly, to  be  verified  by  the  superin- 
tendent, and  are  to  be  paid  by  the 
guardians,  as  directed  (§29).  Marriage 
register  books  to  be  provided  by  the  re- 
gistrar-general for  ministers  (§  30).  Mar- 
riage registers  to  be  kept  in  duplicate, 
containing  the  several  particulars  of 
schedule  C ;  and  every  entry  shall  be 
signed  by  the  clergyman,  or  the  register- 
ing officer,  or  secretary  of  Quakers  and 
Jews,  and  by  persons  married,  and  by 
two  witnesses  (§31).  Certified  copies  of 
registers  of  births  and  deaths  to  be  sent 
quarterly,  and  the  register-books,  when 
filled,  to  the  superintendent-registrar 
(§  32).  Duplicates  and  certified  copies 
of  registers  of  marriages  to  be  sent  to 
superintendent-registrar  (§  33).  Super- 
intendent-registrars to  send  certified 
copies  of  registers  to  the  general  register 
office  (§  34).  Searches  may  be  made  and 
certificates  given  by  the  persons  keeping 
the  registers,  on  payment  of  the  fees  pre- 
scribed (§  35).  Indexes  to  be  made 
at  the  superintendent-registrar's  office, 
searches  allowed,  and  certified  copies 
given  (§  3G).  Indexes  to  be  kept  at 
general  register  office,  searches  allowed, 
and  certified  copies  given  (§  37).  Certi- 
fied copies  given  at  general  register- 
olfice  to  be  sealed,  and  shall  then  be 
evidence  without  further  proof  (§  38). 
Ministers,  &c.  may  ask  parties  married 
the  particulars  rei^uired  to  be  registered  ; 
and  wilfully  giving  false  information  is 
perjury  (§§  40  and  41).  Penalty  for  not 
duly  registering  births,  deaths,  and  mar- 
riages, or  for  losing  or  injuring  the  re- 
gisters, not  exceeding  50L  Penalty  for 
destroying  or  falsifying  register-b(X)ks, 
or  entries  therein,  or  giving  false  certifi- 
cates, is  felony  (§  43).  Accidental  errors 
may  be  corrected,  within  one  month, 
in  the  presence  of  the  parties  (§  44). 
Modes  of  recovering    penalties  and    of 


making  appeals  are  provided  for  by  §§ 
45  and  40.  Registers  of  baptism  and 
burials  may  be  kept  as  heretofore  (§  49). 
Registrar-general  to  furnish  notices  to 
guardians  of  unions,  &c.  specifying  acts 
required  to  be  done  by  parties  register- 
ing, and  which  are  to  be  published  in 
conspicuous  places  of  the  unions  or 
parishes  (§  50). 

Another  Act  was  passed  (I  Vict,  c.  22 
—June  30,  1837),  entitled  "An  Act  to 
explain  and  amend  two  Acts  passed  in  the 
last  session  of  Parliament,  for  Marriages, 
and  for  registering  Births,  Deaths,  and 
Marriages,  in  England."  This  Act  con- 
sists chiefly  of  arrangements  necessary  to 
extend  and  improve  the  provisions  of  the 
former  Act,  and  its  clauses  are  not  of 
sufficient  interest  to  the  public  to  require 
any  abstract  to  be  given  of  them. 

Previous  to  the  Registration  Act 
coming  into  operation  it  was  necessary  to 
divide  the  country  into  districts  of  con- 
venient size  for  equalizing  the  labours  of 
the  registrars  by  contracting  the  area 
where  the  population  was  dense  and  ex- 
tending it  where  the  population  was  thin. 
The  Registrar-general  issued  a  circular 
letter  in  September,  1836,  to  the  boards 
of  guardians  throughout  the  country,  on 
whom  devolved  the  duty  of  forming  each 
poor-law  union  into  registration  dis- 
tricts, and  as  the  unions  differed  much 
from  each  other  in  population,  ranging 
from  2000  to  80,000,  the  registrar- 
general  left  the  arrangement  to  the 
guardians,  simply  referring  them  to 
certain  principles  for  their  guidance. 
Parishes  and  townships  not  under  the 
Poor-law  Commissioners  were  formed 
into  temporary  districts,  or,  where  more 
convenient,  were  annexed  to  a  district 
already  comprised  in  a  poor-law  union. 
To  each  district  a  registrar  of  births 
and  deaths  is  appointed,  and  also  a  re- 
gistrar of  marriages ;  and  in  each  union 
there  is  a  superintendent  registrar.  The 
registrar  of  births  and  deaths  is  ap- 
pointed by  the  guardians,  and  is  always 
a  resident  in  the  district  in  which  he 
acts.  The  registrar  of  marriages  is  ap- 
pointed by  the  superintendent  registrar, 
subject  to  the  approval  of  the  guardians. 

The   total    number  of    registrars  of 
births  and  deaths  at  the  end  of  Septem- 
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ber,  1838,  was  2193,  of  whom  1021  were 
officers  in  poor-law  unions.  At  the  end 
of  December,  1838,  the  number  of  super- 
intendent registrars  was  618,  of  whom 
5()  were  superintendent  registrars  of 
temporary  districts ;  at  the  same  period 
the  number  of  registrars  of  marriages 
was  817,  of  whom  419  were  also  re- 
gistrars of  births  and  deaths.  In  the 
first  year,  under  tae  new  Act,  there 
were  registered  in  England  and  Wales — 

Births 399,712 

Deaths 335,956 

Marriages  .  .  .  111,814 
Mr,  Finlaison,  in  an  estimate  of  the 
number  of  births,  deaths,  and  marriages, 
which  might  require  to  be  registered  in 
the  first  year,  calculated  the  number  of 
births  at  550,085,  of  deaths  at  335,968, 
and  of  manages  at  114,947.  The  ap- 
proximation as  to  deaths  is  remarkable, 
and  not  less  so  the  deficiency  in  th€ 
births  and  in  some  degree  in  the  mar- 
riages. The  imperfection  in  the  re- 
gistration of  births,  which  seems  to  have 
arisen  partly  from  the  opposition  of  in- 
terested persons,  partly  from  the  erro- 
neous notions  of  the  ignorant,  and  partly 
from  mere  negligence,  has  since  been  in 
some  degree  remedied,  but  is  still  imper- 
fect. 

The  registrar-general,  in  his  6th  Re- 
port, dated  Aug.  10,  1844,  states  that 
four  inspectors  had  been  appointed  to 
visit  every  district  into  which  England 
has  been  divided,  in  order  to  examine 
into  the  mode  in  which  the  registrars 
perform  their  duties.  These  inspectors, 
among  other  important  directions  given 
to  them,  are  required  to  see  *'  that  the 
places  of  birth  or  death  are  accurately 
recorded ;  that  the  ages  and  professions 
of  those  who  die  are  duly  registered ;  that 
exertions  are  used  to  impress  upon  per- 
sons giving  information  of  deaths  the 
importance  of  producing  a  certificate  of 
cause  of  death,  in  the  hand-writing  of  the 
medical  men  who  attended  the  deceased 
In  their  last  illness,"  &c. 

I3y  the  end  of  J  839  about  350  new 
register-offices  had  been  built,  and  the 
use  of  temporary  offices  had  been  sanc- 
tioned in  many  places.  The  ordnance- 
office  supplied  iron  boxes  for  holding  the 
register  books  of  each  district.    By  the 


end  of  September,  1838,  register  books  of 
births  and  deaths,  and  forms  for  certified 
copies  thereof,  had  been  provided  by  the 
registrar-general  for  2193  registrars  of 
births  and  deaths  ;  and  marriage  register 
books,  and  forms  for  certified  copies  had 
been  supplied  to  1 1,694  clergymen  of  the 
established  church,  to  817  registrars  of 
marriages,  to  90  registering  officers  of  the 
Society  of  Friends,  and  to  36  secretaries 
of  Jewish  synagogues.  They  are  each 
required  to  transmit  certified  copies  ou 
paper  having  a  peculiar  water-mark  as  a 
safeguard  against  the  substitution  of  false 
entries,  every  three  months,  to  the  super- 
intendent registrar  of  each  district,  who 
transmits,  once  a  quarter,  to  the  registrar- 
general  the  certified  copies  of  all  the 
births,  deaths,  and  marriages,  which  have 
occurred  within  the  district  during  the 
preceding  three  months.  These  certified 
copies,  having  been  deposited  in  the  re- 
gister-office in  London,  are  there  examined 
and  arranged ;  and  alphabetical  indexes 
are  then  formed  and  abstracts  of  them 
are  compiled.  In  a  few  years  millions  o 
entries  will  have  been  made,  and  yet,  for 
legal  or  other  purposes,  it  will  be  as  easy 
to  find  out  the  name  of  any  individual 
from  among  so  great  a  number  as  it  is  to 
find  out  a  word  in  a  dictionary  or  a 
cyclopaedia. 

The  registration  for  1839  was 
Births  .         480,540 

Deaths  .         331,007 

Marriages      .         121,083 

The  improvement  in  the  registration 
of  births,  as  compared  with  that  for  1838, 
is  sufficiently  obvious. 

The  registration  for  1839-40  and  1840- 
41  is  as  follows: — 

1839-40.  1840-41. 

Births  .     501,589     .     504,543 

Deaths  .  350,101  .  355,622 
Marriages  .  124,329  .  122,482 
The  number  of  births  not  registered 
still  amounts  to  some  thousands  annually, 
and  the  registrar-general  is  of  opinion 
that  "  the  registration  of  births  will  not 
be  complete  until  it  is  enacted  by  law  that 
the  father  or  mother,  or  some  other  quali- 
fied informant,  shall  give  notice,  within  a 
fixed  period,  of  a  birth  having  taken 
place." 

A  parliamentary  paper  gives  the  nam- 
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ber  of  marriages,  births,  and  deaths,  re- 
gistered in  1839, 1840, 1841,  and  1842,  as 
follows : — 

1839.         1840.  1841.         1842. 

Marriages  .     123,166  122,665  122,496  118,825 

Births  .     492,574  502,303  512,518  517,739 

Deatlis         .     338,979  3o9,634  343,847  349,519 

For  Other  details  relating  to  registra- 
tion of  marriages  in  England,  see  Mar- 
riage. 

REGISTRY  OF  SHIPS.  [Ships.] 
REGRATING.  [Forestalling.] 
RELEASE.  "  Releases  are  in  divers 
manners,  viz. :  releases  of  all  the  right 
which  a  man  hath  in  lands  or  tenements  ; 
and  releases  of  actions  personals  and  reals, 
and  other  things."     (Litt.  §  444.) 

The  former  kind  of  release  may  be 
considered  as  a  species  of  conveyance, 
and  the  instrument  of  release  must  be  a 
deed.  The  operative  words  of  release 
are  remise,  release,  renounce,  and  for  ever 
quit  claim  (an  abbreviation  or  corrup- 
tion of  quietum  clamasse).  According  to 
Littleton  (§  508),  a  release  to  a  man  of 
all  demands  is  the  best  release  that  can 
be  made,  "  and  shall  ensure  most  to  his 
advantage ;"  but  Coke  remarks  that 
•*  claims  "  is  a  word  of  still  more  exten- 
sive import.  The  parties  to  a  release 
are  the  releasor  and  the  releasee:  the 
releasor  is  he  who  quits  or  renounces 
that  which  he  has;  the  releasee  is  he 
who  acquires  what  the  other  gives  up, 
but  he  cannot  acquire  anything  by  the 
release,  unless  he  has  some  estate  in  or 
right  to  the  thing  which  is  the  object  of 
the  release. 

Releases  are  either  of  an  estate  in  land 
or  of  a  right  to  land ;  or  they  are  re- 
leases  of  things  personal.  Releases  of 
estates  in  or  rights  to  land  form  a  part  of 
the  law  of  the  acquisition  of  real  pro- 
perty. 

In  order  that  a  Release  of  an  estate  in 
land  may  have  its  intended  effect,  there 
must  be  privity  of  estate  between  the  re- 
leasor and  releasee ;  that  is,  the  estates 
of  the  releasor  and  releasee  must  have 
been  acquired  by  the  same  conveyance 
or  title,  or  the  one  estate  must  have  been 
derived  immediately  out  of  the  other. 
There  must  be  this  privity  whenever  the 
Release  of  an  estate  operates  either  by 
w  ay  of  enlarging  the  estate  of  the  re- 


leasee, or  by  way  of  passing  to  him  the 
estate  of  the  releasor. 

A  Release,  not  considered  as  an  in- 
strument of  conveyance,  is  the  giving  up 
or  discharging  of  a  right  of  action  or  suit 
which  one  man  has  against  another. 
This  release  may  be  either  by  act  of 
law  or  by  deed. 

If  a  creditor  makes  his  debtor  his  ex- 
ecutor or  one  of  his  executors,  the  debt 
is  legally  extinguished  as  soon  as  the 
creditor  dies,  though  there  can  be  no 
legal  evidence  of  this  extinguishment 
until  the  executor  has  obtained  probate 
of  the  will.  The  ground  of  this  legal 
conclusion  is,  the  union  of  creditor  and 
debtor  in  the  person  of  the  executor,  who 
would  be  a  necessary  party  to  an  action 
at  law  against  himself.  But  in  equity  so 
far  is  the  debtor  from  being  released,  that 
the  debtor  executor  is  considered  to  have 
received  the  debt,  and  to  have  it  as 
assets  in  his  hands.  Accordingly  in  a 
suit  in  equity  against  him,  he  may  be 
ordered  to  pay  the  amount  of  the  debt 
mto  court,  upon  admitting  it  in  his  an- 
swer. If  a  debtor  appoint  his  creditor 
his  executor,  the  creditor  executor,  both 
at  law  and  in  equity,  may  retain  his 
debt  out  of  the  assets  which  come  to  his 
hands,  provided  he  does  not  thereby  pre- 
judice creditors  of  a  superior  degree. 
If  a  woman  marries  her  debtor  or  cre- 
ditor, the  extinguishment  of  the  debt  is  a 
necessary  consequence. 

In  a  Release  of  this  kind  also  the  pro- 
per words  are  remise,  release,  and  quit 
claim ;  but  any  words  are  sufficient  for 
the  purpose  which  clearly  express  the 
intention  of  the  parties  to  tlie  deed.  If  a 
man  covenants  with  another  that  he  will 
never  sue  him,  this  is  legally  construed 
to  be  equivalent  to  a  release,  because  the 
same  end  would  be  ultimately  effected 
by  virtue  of  this  covenant,  as  if  there 
were  an  absolute  release.  But  there  are 
cases  in  which  a  perpetual  covenant  not 
to  sue  one  debtor  will  not  discharge  a 
co-debtor.  (Button  v.  Eyre,  6  Taunt, 
289.)  A  covenant  not  to  sue  for  a 
limited  time  cannot  of  course  have  tlie 
effect  of  a  release. 

All  persons  may  release,  who  are  not 
under  some  legal  disability,  such  as 
infancy.    A  husband  may  release  a  debt 
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due  to  his  wife,  because  he  is  the  person 
entitled  to  receive  it ;  but  his  release  of 
a  debt  due  to  the  wife  extends  only  to 
such  debts  as  are  demands  at  the  time  of 
the  release.  A  partner,  or  other  co- 
debtee,  may  also  release  a  debt  due  to 
him  and  his  co-partners.  An  executor 
may,  at  law,  release  a  due  debt  to  him 
and  his  co-executors  as  such  ;  and  one  of 
several  administrators  has  the  same 
power  :  but  such  releases  are  ineffectual 
in  equity,  unless  they  are  made  in  the 
due  iischarge  of  the  executor's  duty. 
Though  one  of  several  co-plaintiffs  may 
release  a  cause  of  action,  a  court  of  law 
will  set  aside  the  release  if  it  is  a  fraudu- 
lent transaction.  * 

A  release  may  be  set  aside  in  equity  on 
the  ground  of  the  fraud,  a  term  which 
■will  include  every  act  of  commission  or 
omission  that  renders  the  transaction 
unfair,  such  as  misrepresentation  or  sup- 
pression of  facts  important  to  be  known 
to  the  releasor.  A  plea  of  a  release  is 
no  answer  to  a  bill  in  equity  which  seeks 
to  set  aside  the  release  on  the  ground  of 
fraud,  or  which,  anticipating  a  plea  of 
the  release,  charges  that  it  was  fraudu- 
lently obtained,  unless  the  fraud  which 
is  charged  is  put  in  issue  in  the  plea,  and 
sufficiently  denied  by  answer.  The 
principle  of  this  is  fully  and  clearly 
stated  by  Lord  Redesdale.  (Roche  v. 
Morgell,  2  Scho.  and  Lef ,  730.) 

A  release  is  generally  so  expressed  as 
to  include  all  demands  up  to  the  day  of 
the  date  of  it ;  but  in  this  case  the  day 
of  the  date  is  excluded  from  the  compu- 
tation. If  the  release  extends  to  all  de- 
mands up  to  the  making  of  the  release, 
this  will  comprehend  all  demands  up  to 
the  delivery  of  it. 

It  is  usual  for  releases  to  contain  very 
general  words,  which,  in  their  literal 
signification  may  comprehend  things 
that  the  releasor  does  not  intend  to  re- 
lease. But  whenever  it  can  be  clearly 
shown,  as  for  instance  by  a  particular  re- 
cital in  a  deed,  that  the  general  words  of 
release  were  intended  to  be  limited,  such 
construction  must  be  put  on  them. 
Parol  evidence  is  not  admissible  for  the 
purpose  of  limiting  or  enlarging  the 
words  of  release  ;  but,  as  in  the  case  of 
wills,  it  may  be  admitted  where  a  dif- 


ficulty arises  in  applying  the  words  of 
the  instrument  to  the  facts  of  the  case, 
for  which  purpose  the  state  of  the  facts  at 
the  time  of  the  release  must  be  ascer- 
tained by  extrinsic  evidence. 

RELIEF,  RELE'VIUM,  a  burthen 
incident  to  feudal  tenures,  being  a  sum 
of  money  paid  to  the  lord  on  the  admit- 
tance of  a  fresh  tenant.  It  is  a  relic  of 
that  state  of  things  in  which  the  succes- 
sion was  not  strictly  speaking  of  right, 
but  at  the  will  of  the  lord,  who  required 
the  payment  of  such  an  acknowledg- 
ment for  the  concession.  It  became, 
however,  so  much  the  custom  for  the  lords 
to  admit  the  sous  or  near  kindred  (heirs, 
as  we  now  say)  to  the  inheritance  of  the 
ancestor,  that  a  custom  became  esta- 
blished of  doing  so,  and  out  of  the  cus- 
tom grew  the  law  of  inheritance.  The 
morey,  however,  which  had  been  paid  for 
admission  in  the  former  state  of  things, 
continued  to  be  paid  when  the  succes- 
sion of  the  next  heir  had  become  what  is 
called  matter  of  right. 

Bracton  gives  what  is  probably  the  true 
etymology  of  the  word.  "  Relevia,"  says 
he,  "  are  so  called,  '  quia  hereditas  quae 
jacens  fuit  per  antecessoris  decessum,  re- 
levatur  in  manus  heredum,  et  propter 
factam  relevationem.' " 

REMAINDER.  An  estate  in  re- 
mainder is  defined  by  Coke  to  be  "  a 
remnant  of  an  estate  in  lands  or  tene- 
ments, expectant  on  a  particular  estate, 
created  together  with  the  same  at  one 
time."  According  to  this  definition,  it 
must  be  an  estate  in  lands  or  tenements, 
including  incorporeal  hereditaments,  as 
rents  and  tithes;  and  it  is  an  estate 
which  at  the  time  of  its  creation  is  not 
an  estate  in  possession,  but  an  estate  the 
enjoyment  of  which  is  deferred.  The 
estate  in  remainder  may  exist  in  lands  or 
hereditaments  held  for  an  estate  of  in- 
heritance or  for  life.  *It  must  be  created 
at  the  same  time  with  the  preceding 
estate,  and  by  the  same  instrument ;  but 
a  will  and  a  codicil  are  for  this  purpose 
the  same  instrument.  A  remainder  may 
be  limited  by  appointment,  which  is  an 
execution  of  a  power  created  by  the  in- 
strument that  creates  the  particular 
estate ;  for  the  instrument  of  appoiut- 
ment  is  loyally  considered  as  a  part  of 
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the  original  instrument.  A  remainder  1 
may  also  be  created  either  by  deed  or  by 
will;  and  either  according  to  the  rules  of 
the  common  law,  or  by  the  operation  of 
the  Statute  of  Uses,  which  is  now  the 
more  usual  means. 

If  a  man  seised  in  fee  simple  grants 
lands  to  A  for  years  or  for  life,  and  then 
to  B  and  his  heirs,  B  has  the  remainder  in 
fee,  which  is  a  present  interest  or  estate, 
and  he  has  consequently  a  present  right 
to  the  enjoyment  of  the  lands  upon  the 
determination  of  A's  estate  ;  or,  in  other 
words,  he  has  a  vested  estate, which  is  called 
a  vested  remainder.  A  reversion  differs 
from  a  remainder  in  several  respects. 
He  who  grants  an  estate  or  estates  out  of 
his  own  estate,  retains  as  his  reversion 
whatever  he  does  not  grant ;  and  upon 
the  determination  of  the  estate  or  estates 
which  he  has  granted,  the  land  reverts 
to  him.  There  may  be  several  re- 
mainders and  a  reversion  expectant  on 
them.  If  A,  tenant  in  fee  simple,  limits 
his  estate  to  B  for  years,  with  remainder 
to  C  for  life,  with  remainder  to  D  in 
tail,  this  limitation  does  not  exhaust  the 
estate  in  fee  simple.  By  the  limitation 
B  becomes  tenant  in  possession  for  years, 
C  has  a  vested  remainder  for  life,  D  a 
vested  remainder  in  tail,  and  A  has  the 
reversion  in  fee.  If  the  limitation  by  A 
exhaust  the  whole  estate,  as  it  would 
have  done  in  the  preceding  instance  if 
the  limitation  had  been  to  C  and  his 
heirs,  A  has  no  estate  left.  It  is  a  neces- 
sary consequence  that  if  a  man  grants 
all  his  estate,  he  can  grant  nothing 
more ;  and  therefore  the  grant  of  any 
estate  after  an  estate  in  fee  simple  is  void 
as  a  remainder.  Indeed,  the  word  re- 
mainder implies  that  what  is  granted  as 
such  is  either  a  part  or  the  whole  of 
something  which  still  remains  of  the 
original  estate. 

The  estate  which  precedes  the  estate 
in  remainder  or  in  reversion  is  called  the 
particular  estate,  being  a  particula  or 
portion  of  all  the  estate  which  is  limited ; 
and  the  particular  estate  may  be  any 
estate  except  an  estate  at  will  and  an 
estate  in  fee  simple.  It  must  therefore 
be  either  an  estate  for  years,  or  for  life, 
or  in  tail. 

Estates  for  years  may  be  granted  to 


commence  at  a  future  time ;  but  by  the 
rules  of  the  common  law,  no  estate  of 
freehold  can  be  created  to  commence  at  a 
future  time.  If  therefore  such  an  estate 
of  freehold  is  granted,  there  must  be 
created  at  the  same  time  an  estate  for 
years,  which  shall  continue  till  the  time 
fixed  for  the  enjoyment  of  the  estate  of 
freehold.  If  a  freehold  remainder  ex- 
pectant on  an  estate  for  years  is  created 
at  common  law,  there  must  be  livery  of 
seisin  to  the  tenant  for  years,  for  it  is 
necessary  that  the  freehold  should  pass 
to  the  grantee  at  the  time  of  the  grant, 
and  the  livery  to  the  tenant  for  years 
enures  to  give  a  seisin  to  him  to  whom 
the  estate  of  freehold  is  granted. 

A  remainder  cannot  be  granted  so  as 
not  to  take  effect  immediately  on  the  de- 
termination of  the  particular  estate.  If 
there  is  any  interval  left  between  the 
particular  estate  and  the  remainder  in 
their  creation,  the  remainder  is  absolutely 
void.  A  grant  of  an  estate  to  A,  and 
one  day  after  the  determination  thereof 
to  B,  is  a  void  remainder. 

Estates  in  remainder  are  either  vested 
or  contingent.  The  remainder  may 
vest  at  the  time  of  the  limitation,  or  it 
may  vest  afterwards  :  in  either  case  the 
remainder-man  acquires  an  estate  in  the 
land,  to  the  enjoyment  of  which  he  is 
entitled  upon  the  determination  of  the 
preceding  estate.  But  it  may  happen 
that  a  vested  remainder  may  never 
become  an  estate  in  possession. 

A  vested  remainder  is  an  estate  which, 
by  the  terms  of  the  original  limitation 
or  conveyance,  is  limited  or  conveyed  un- 
conditionally. If  a  remainder  is  not 
vested,  it  is  contingent. 

A  contingent  remainder  is  defined  by 
Fearne  to  be  "  a  remainder  limited  so  as 
to  depend  on  an  event  or  condition  which 
may  never  happen  or  be  performed,  or 
which  may  not  happen  or  be  performed 
till  after  the  determination  of  the  pre- 
ceding estate."  Accordingly  it  is  the 
limitation  of  the  remainder  which  is  con- 
ditional, and  there  is  no  remainder 
limited  or  given  until  the  condition  hap- 
pens or  is  performed.  The  uncertainty  of 
the  remainder  becoming  an  estate  in 
possession  is  no  part  of  the  notion  of  a 
contingent  remainder;    for  this  kind  of 
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uncertainty  may  exist,  as  already  ob- 
served, in  the  case  of  vested  remain- 
ders. 

Fearne  has  made  four  classes  of  con- 
tingent remainders,  to  some  one  of  which 
he  considers  that  all  kinds  of  contingent 
remainders  may  be  reduced,  but  he  adds 
that  "  several  cases  which  fall  literally 
under  one  or  other  of  the  two  last  of 
those  four  descriptions,  are  nevertheless 
ranked  among  vested  estates."  The  sub- 
ject of  contingent  remainders  is  fully 
discussed  in  the  elaborate  treatise  of 
Fearne,  on  Contingent  Remainders  and 
Executory  Devises. 

RENT  is  defined  by  Mr,  Ricardo  to  be 
"  that  portion  of  the  produce  of  the  earth 
which  is  paid  to  the  landlord  for  the  use 
of  the  indestructible  powers  of  the  soil. 
It  is  often,  however  (he  remarks),  con- 
founded with  the  interest  and  profit  of 
capital,  and  in  popular  language  the  term 
is  applied  to  whatever  is  annually  paid 
by  a  farmer  to  his  landlord."  Mr.  Mal- 
thus  (Prin.  of  Pol.  Econ.)  defines  rent  to 
be  "  that  portion  of  the  value  of  the  whole 
produce  which  remains  to  the  owner  of 
the  land,  after  all  the  outgoings  belonging 
to  its  cultivation,  of  whatever  kind,  have 
been  paid,  including  the  profits  of  the 
capital  employed,  estimated  according  to 
the  usual  and  ordinary  rate  of  the  profits 
of  agricultural  capital,  at  the  time  being." 

The  chapter  on  rent,  in  the  *  Wealth  of 
Nations,'  though  abounding  in  important 
facts,  contains  no  distinct  enunciation  of 
the  nature  and  causes  of  rent.  Dr.  James 
Anderson  in  the  '  Recreations  in  Agri- 
culture' (vol.  V.  p.  401),  published  in 
1801,  is  acknowledged  to  have  propounded 
the  theory  of  the  origin  and  progressive 
increase  of  rent  which  is  now  generally 
recognised;  but  his  theory  excited  little 
attention  at  the  time ;  and  it  was  not  until 
1815  that  it  was  more  fully  and  elabo- 
rately treated  in  two  works  published 
simultaneously:  one  of  them  was  an 
•  Essay  on  the  Application  of  Capital  to 
Land,'  by  a  FeJlow  of  University  College, 
Oxford  (Mr.  West,  a  barrister,  afterwards 
chief-justice  of  Bombay) ;  the  other  work 
M'as  by  the  late  Mr,  Malthus,  and  was 
entitled  'An  Inquiry  into  the  Nature  and 
Progress  of  Rent'  The  late  Mr.  Ricardo 
had  adopted  the  principles  of  these  two 


works  several  yeai's  before  they  were 
published,  but  it  was  not  until  1817  that 
a  pamphlet  by  him  appeared  which  con- 
tained his  views  on  the  subject.  The 
publication  of  his  '  Principles  of  Political 
Economy  and  Taxation  '  followed  in  the 
same  year.  Mr.  Mill  and  Mr.  MacCulloch 
have  more  fully  adopted  the  Ricardo 
theory  than  any  other  writers ;  but  Mr. 
Malthus  has  dissented  from  some  of  its 
principles,  although  his  views  in  the  main 
coincide  with  that  theory ;  and  Professor 
Tucker,  of  the  university  of  Virginia, 
dissents  from  it  still  more  widely  than 
Mr.  Malthus.  Mr.  Senior,  while  con- 
demning some  of  Mr.  Ricardo's  reason- 
ings, appears  to  have  again  propounded 
them  under  a  different  form. 

The  causes  of  the  ordinary  excess  of 
the  price  of  raw  produce  above  the  cost 
of  production,  as  enumerated  by  Mr. 
Malthus,  are: — 1,  That  quality  of  the 
soil,  by  which  it  can  be  made  to  yield  a 
greater  quantity  of  the  necessaries  of  life 
than  is  required  for  the  maintenance  of 
the  persons  employed  on  the  land.  This 
is  the  foundation  of  rent,  and  the  limit  to 
its  possible  increase.  2,  The  second  qual- 
ity consists  in  that  property  peculiar  to 
the  necessaries  of  life,  by  which,  if  pro- 
perly distributed,  they  create  demanders 
in  proportion  to  the  quantity  of  necessaries 
produced.  Thus,  the  effect  is  to  give  a 
value  to  the  surplus  of  necessaries,  and 
also  to  create  a  demand  for  more  food 
than  can  be  raised  on  the  richest  lands. 
3,  The  comparative  scarcity  of  fertile 
land ;  a  circumstance  which  is  necessary 
to  separate  a  portion  of  the  general  sur- 
plus into  the  specific  form  of  rent  to  a 
landlord.  As  most  modern  economists 
have  adopted  the  main  principles  of  the 
Ricardo  theory,  we  here  give  an  outline 
of  it,  in  the  words  of  Mr,  Ricardo, 

Mr.  Ricardo  says : — "  If  all  land  had 
the  same  properties,  if  it  were  boundless 
in  quantity  and  uniform  in  quality,  no 
charge  could  be  made  for  its  use,  unless 
where  it  possessed  peculiar  advantages  of 
situation.  It  is  then  because  land  is  of 
different  qualities  with  respect  to  its  pro- 
ductive powers,  and  because,  in  the  pro- 
gress of  population,  land  of  an  inferior 
quality,  or  less  advantageously  situated, 
is  called  into  cultivation,  that  rent  is  ever 
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paid  for  the  use  of  it.      When,  in   the 
progress  of  society,  land  of  the  second 
degree  of  fertility  is  taken  into  cultivation, 
/         rent  immediately  commences  on  that  of 
'  the  first  quality,  and  the  amount  of  that 

rent  will  depend  on  the  difference  in  the 
quality  of  these  two  portions  of  land.  .  . 
With  every  step  in  the  progress  of  popu- 
lation which  shall  oblige  a  country  to 
have  recourse  to  land  of  a  worse  quality 
to  enable  it  to  raise  its  supply  of  food, 
rent  on  all  the  more  fertile  land  will  rise. 
.  .  .  If  good  land  existed  in  a  quan- 
tity much  more  abundant  than  the  pro- 
duction of  food  for  an  increasing  popu- 
lation required,  or  if  capital  could  be 
indefinitely  employed  without  a  dimin- 
ished return  on  the  old  land,  there  could 
be  no  rise  of  rent ;  for  rent  invariably 
proceeds  from  the  employment  of  an 
additional  quantity  of  labour  with  a  pro- 
portionally less  return." 

Rent,  according  to  the  definition  which 
has  been  given,  consists  of  a  surplus 
which  remains  after  the  capital  expended 
in  production  has  been  replaced  with  or- 
dinary profits.  This  surplus,  which  con- 
stitutes rent,  arises,  as  Mr.  Ricardo  asserts, 
from,  and  is  in  proportion  to,  the  necessity 
for  resorting  to  inferior  soils  or  employing 
capital  on  the  old  soil  with  smaller  re- 
turns. To  use  the  words  of  Mr.  Mill — 
"  Rent  is  the  difference  between  the  return 
made  to  the  more  productive  portions  and 
that  which  is  made  to  the  least  productive 
portion  of  capital  employed  upon  the 
land."  In  a  country  containing,  as  every 
country  does  contain,  land  of  various  de- 
grees of  fertility,  rent  therefore  will  not 
l>e  paid  until  the  demands  of  an  in- 
creasing population  have  rendered  it  ne- 
cessary to  have  recourse  to  the  inferior 
soils.  "  Thus  (continues  Ricardo),  sup- 
pose land,  Nos.  1,  2,  3,  to  yield,  with  an 
equal  employment  of  capital  and  labour, 
a  net  produce  of  100,  90,  and  80  quarters 
of  corn.  In  a  new  country,  where  there 
is  an  abundance  of  fertile  land  compared 
with  the  population,  and  where  therefore 
it  is  only  necessary  to  cultivate  No.  1, 
the  whole  net  produce  will  belong  to  the 
cultivator,  and  will  be  the  profits  of  the 
stock  which  he  advances.  As  soon  as 
population  had  so  far  increased  as  to 
make  it  necessary  to  cultivate  No.  2,  from 


which  &0  quarters  only  can  be  obtained 
after  supporting  the  labourers,  rent  would 
commence  on  No,  1 ;  for  either  there 
must  be  two  rates  of  profit  on  agriculture, 
or  ten  quarters,  or  the  value  often  quarters, 
must  be  withdrawn  from  the  produce  ot 
No.  1  for  some  other  purpose.  Whether 
the  proprietor  of  the  land  or  any  other 
person  cultivated  No.  1,  these  ten  quarters 
would  equally  conslVtute  rent;  for  the- 
cultivator  of  No.  2  «eould  get  the  same 
result  with  his  capital,  whether  he  culti- 
vated No  I,  paying  ten  quarters  for  rent, 
or  continued  to  cultivate  No.  2,  paying 
no  rent.  In  the  same  manner  it  might 
be  shown,  that  when  No.  3  is  brought 
into  cultivation,  the  rent  of  No.  2  must 
be  ten  quarters,  or  the  ^alue  of  ten  quar- 
ters, whilst  th«>  rent  of  No.  1  would  rise 
to  twenty  quarters.  .  .  It  often  and 
indeed  commorly  hap])ens  that  before 
Nos.  2  and  3,  or  the  inferior  lands,  are 
cultivated,  capital  can  be  employed  more 
productively  on  those  lands  which  are 
already  in  cultivation.  .  .  In  such 
case,  capital  will  be  preferably  employed 
on  the  old  land,  and  will  equally  create  a 
rent;  for  rent  is  always  the  difference 
between  the  produce  obtained  by  the  em- 
ployment of  two  equal  quantities  of  capi- 
tal and  labour.  If  with  a  capital  of 
1000/.  a  tenant  obtain  100  quarters  of 
wheat  from  his  land,  and  by  the  employ- 
ment of  a  second  capital  of  lOOO/.  he 
obtain  a  further  return  of  85,  his  landlord 
would  have  the  power,  at  the  expiration 
of  his  lease,  of  obliging  him  to  pay  15 
quarters,  or  an  equivalent  value  for  addi- 
tional rent ;  for  there  cannot  be  two  rates 
of  profit.  If  he  is  satisfied  with  a  dimi- 
nution of  1 5  quarters  in  the  return  for  his 
second  1000/.,  it  is  because  no  employ- 
ment more  profitable  can  be  found  for  it. 
In  this  case,  as  well  as  in  the 
other,  the  capital  last  employed  pays  no 
rent.  For  tho  greater  productive  powers 
of  the  first  lOOO/.,  15  quarters  is  paid  for 
rent ;  for  the  employment  of  the  second 
1000/.,  no  rent  whatever  is  paid.  If  a 
third  1000/.  be  employed  on  the  same 
land,  with  a  return  of  75  quarters,  rent 
will  then  be  paid  for  the  second  lOOO/., 
and  will  be  equal  to  the  difference  be- 
tween the  produce  of  these  two,  or  10 
quarters ;  and  at  the  same  time  the  rcut 
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of  the  first  lOOOZ.  will  rise  from  15  to  25 
quarters,  -whilst  the  last  lOOOZ.  will  pay 
no  rent  whatever."  (Ricardo's  Prin.  of 
Pol.  Econ.,  3rd.  ed.) 

Another  incident  of  rent,  it  is  said,  is 
this :  that  it  does  not  form  a  part  of  the 
cost  of  production.  Mr.  MacCulloch 
has  given  the  following  explanation  of 
this  law  in  Note  iii.  of  his  edition  of  the 
"  Wealth  of  Nations."  "  The  price  of 
raw  produce,"  he  remarks,  "  does  not  ex- 
ceed the  cost  of  production,"  including 
in  that  expression  the  ordinary  profits  of 
the  producer's  capital.  "  The  aggregate 
price  exceeds  the  aggregate  cost  of  pro- 
duction ;  but  this  is  because  the  cost  of 
production  is  unequal.  The  price  ex- 
ceeds the  lowest,  but  not  the  highest  cost 
of  production :  and  this  highest  cost, 
since  it  regulates  the  price  of  the  whole, 
may  be  considered,  without  impro- 
priety, as  the  cost  of  the  whole,  and  the 
rent  to  be  a  peculiar  privilege  of  favoured 
individuals." 

The  circumstances  which  precede  or 
accompany  the  cultivation  of  inferior 
lauds  or  the  employment  of  additional 
capital  on  the  old  lands  are  stated  to  be 
— 1,  an  increase  of  population;  2,  the 
accumulation  of  capital ;  3,  a  rise  in  the 
exchangeable  value  of  raw  produce.  The 
two  first  cause  a  fall  in  profits  and  wages, 
and  a  rising  market-price  of  raw  pro- 
duce is  a  consequence  of  more  labour  or 
more  capital  being  required  to  produce  it, 
or  of  a  deficient  supply  previous  to  its 
being  produced.  In  a  new  country,  the 
whole  produce  is  divided  between  the 
capitalists  and  the  labourers,  and  so  long 
as  fertile  land  is  in  abundance  and  may 
be  had  for  an  almost  nominal  price, 
nobody  will  pay  a  rent  to  a  landlord, 
and  profits  and  wages  are  maintained  at 
a  high  rate.  But  capital  accumulates 
/"and  wages  decrease ;  and  whenever  agri- 
culture has  reached  a  state  in  which  the 
returns  of  additional  capital  on  the  old 
y^  lands  are  less  than  could  be  obtained 
from  the  inferior  land,  such  inferior  land 
will  be  cultivated,  and  if  the  profits  of 
the  capital  employed  on  such  inferior 
land  were  20  per  cent ,  while  the  old 
lands  yielded  30  per  cent.,  a  rent  would 
arise  equivalent  to  the  difference,  or  10 
uer  cent.     This,  as  well  as  any  subse- 


quent rise  of  rents,  is  caused  by  more 
capital  being  ready  to  be  laid  out  on  the 
old  land,  but  which  cannot  be  so  employed 
without  diminished  returns,  and  this  cir- 
cumstance renders  it  more  profitable  to 
take  fresh  lands  into  cultivation,  though 
of  an  inferior  degree  of  fertility. 

One  of  Professor  Tucker's  objections 
to  the  Ricardo  theory  of  rent  is  directed 
against  the  assumption  that  "  the  means 
of  subsistence  are  a  fixed  quantity,  oi 
near  it,  instead  of  its  admitting  of  such 
gradations  that  a  labourer  may  be  sup- 
ported by  one-fifth  of  the  soil  once  re- 
quired for  subsistence;"  and  he  points 
to  the  Western  states  of  the  American 
Union,  where  a  labourer  can  earn,  in  less 
than  ten  days,  as  much  grain  as  he  can 
consume  in  a  year,  and  where  conse- 
quently a  very  high  scale  of  diet  is 
maintained,  and  he  contrasts  it  with  other 
countries  in  which  the  whole  of  the 
year's  labour  is  necessary  to  earn  sub- 
sistence for  the  year,  although  the  scale 
of  diet  is  comparatively  low.  In  the 
Atlantic  states  of  the  Union,  as  com- 
pared with  the  Western  states,  the  con- 
trast is  also  very  striking.  This  vary- 
ing character  of  human  subsistence, 
Professor  Tucker  contends,  may  be  a 
cause  of  rent,  without  either  an  increase 
or  decrease  in  the  returns  to  capital. 
The  very  high  rents  paid  in  Ireland  may 
be  partly  attributed  to  this  cause,  lu 
the  course  of  his  objections  to  Mr. 
Ricardo's  theory,  Professor  Tucker 
remarks  : — "  Land  is  a  productive 
machine,  which  but  a  few  possess,  but 
whose  produce  none  can  dispense  with, 
and  for  which  there  being  more  and 
more  demanders,  they  must  and  will  give 
more  of  their  labour  to  obtain  it.  .  . 
Rents,  having  once  begun,  continue  to 
increase  with  the  increase  of  population 
and  the  more  frugal  consumption  to  V' 
which  it  impels  individuals."  Mr.  Mac- 
Culloch simply  regards  the  adoption  of  a 
less  costly  food  by  the  labourers  as 
similar  in  its  effects  upon  prices  and 
rents  to  an  improvement  in  agricul- 
ture. Professor  Tucker's  further  objec- 
tions against  the  Ricardo  theory  consist 
in  its  ascribing  "  the  progressive  rise  of 
raw  produce  and  of  rents  to  the  greater 
amount  of  labour  expended  on  the  soil 
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last  cultivated,  and  not  to  the  greater 
cheapness  of  all  labour  from  the  increase 
of  population;"  and  in  its  maintaining 
that  "  when  raw  produce  rises,  labour  also 
rises"  (p.  156).  He  concludes  "that 
neither  is  a  resort  to  soils  of  inferior 
quality,  to  lands  more  distant  from 
market,  nor  different  outlays  of  capital 
on  the  same  lands,  necessary  either  to  the 
existence  of  rent,  or  to  its  progressive  in- 
crease ;  but  that  it  is  caused  solely  by  the 
increase  of  population,  together  with  the 
capacity  which  the  same  soil  possesses  of 
supporting  a  greater  number  by  reason 
of  their  resorting  to  a  more  frugal  mode 
of  subsistence "  (p.  121).  It  should  be 
observed,  that  Professor  Tucker  admits 
that  "  successive  resorts  to  inferior  soils, 
or  outlays  of  fresh  capital  on  old  lands, 
Iceep  pace  with  the  rise  of  raw  produce, 
and  ordinarily  afford  a  measure  of  the 
progress  of  rent,  and  of  its  different  de- 
grees, according  to  diversities  of  fertility, 
culture,  or  distance  from  market,  but 
they  are  not  the  cause  of  its  rise  "  (p. 
113).  Indeed,  whatever  may  be  the 
true  theory  of  the  causes  and  amount  of 
rent  in  any  given  community,  it  may  be 
very  easily  shown  that  the  existence  of 
soils  varying  in  fertility  is  not  a  neces- 
sary element  to  the  existence  of  rent, 
while  the  limited  amount  of  productive 
soil  is  a  necessary  element. 

Advantages  of  position,  such  as  a  proxi- 
mity to  markets,  may  counterbalance  the 
disadvantage  of  barrenness ;  and  land 
of  this  description,  which,  if  it  were 
further  removed,  would  yield  no  rent, 
will,  under  these  circumstances,  produce 
a  higher  rent  than  more  fertile  lands 
situated  at  a  distance  from  the  same 
market.  Land  in  the  neighbourhood  of 
towns  yields  a  high  rent,  and  a  still 
higher  rent  is  paid  for  land  in  towns. 
The  rent  in  each  of  these  cases  is  regu- 
lated either  by  the  common  principle 
that  there  cannot  be  two  rates  of  profit, 
of  which  the  case  first  mentioned  is  an 
instance ;  or,  as  in  the  latter  examples, 
it  is  determined  by  the  limited  extent  of 
such  land. 

Restrictions  on  the  importation  of 
grain,  by  forcing  the  inferior  soils  into 
cultivation,  undoubtedly  tend  directly  to 
raise  rents ;   but  no  possible  quantity  of 


imported  produce  could  have  any  mate- 
rial effect  in  diminishing  the  total  rents 
of  the  country.  Importation  necessarily 
implies  the  existence  of  high  prices  in 
the  importing  country :  it  has  a  tendency 
to  equalise  rather  than  to  lower  prices, 
as,  by  facilitating  the  exchange  of  manu- 
factured goods  for  common  food,  popula- 
tion is  increased,  and  an  increased  de- 
mand arises  for  other  products  of  the 
soil  besides  bread  corn.  This  has  been 
the  case  in  the  territory  of  Genoa,  where 
the  soil,  though  of  a  sterile  nature  and 
unfit  for  the  production  of  corn,  yields  a 
higher  rent  than  the  fertile  corn-lands  in 
the  plains  not  far  distant ;  for  the  cost  of 
production  being  low  by  means  of 
the  low  price  of  imported  food,  land  xnay 
be  cultivated  for  various  agricultural  ob- 
jects, and  yield  a  rent  which,  if  employed 
in  the  production  of  grain,  would  scarcely 
repay  the  cost  of  production.  In  a  country 
which  possesses  superior  manufacturing 
resources  and  capabilities,  the  exchange 
of  manufactures  for  common  food  may 
therefore  be  a  cause  of  rent  without  re- 
sorting to  inferior  soils. 

Mr.  Ricardo  regarded  the  owners  of 
land  in  the  same  light  as  the  possessors 
of  a  monopoly,  advantageous  to  them- 
selves and  proportionably  injurious  to 
the  mass  of  consumers.  Mr.  Maithus 
proposed  to  modify  this  view  of  their  ad- 
vantages, and  to  consider  them  as  origi- 
nating only  in  a  "partial  monopoly." 
The  former  is  accused  of  underrating  the 
national  importance  of  rents,  and  Mr. 
Maithus  of  overrating  them.  Under  a 
system  of  free  importation  of  the  pro- 
duce of  the  soil,  it  may  be  correct  to  con- 
sider the  owners  of  land  as  possessed 
only  of  a  "  partial  monopoly,"  but  it  is 
scarcely  so  when  laws  are  passed  which, 
except  in  seasons  of  high  prices,  pro- 
hibit the  supply  of  provisions  from 
foreign  countries ;  and  in  this  case  the 
interests  of  the  community  do  not  coin- 
cide with  that  of  the  owners  of  land. 

When  rights  of  property  are  fully 
established,  rents  will  exist,  whether 
they  accrue  to  the  farmer-proprietor  or 
are  paid  by  the  farmer- tenant  to  a  land- 
lord. That  quality  of  land  which  ter- 
minates in  rent,  Mr.  Maithus  regards  as 
a  boon  most  important  to  the  happiness 
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of  mankind,  and  the  main  security  against 
the  time  of  the  whole  society  being  em- 
ployed in  procuring  mere  necessaries. 
"  This,"  he  observes,  "  is  the  source  of  all 
power  and  enjoyment ;  and  without  which, 
in  fact,  there  would  be  no  cities,  no  naval 
and  military  force,  no  arts,  no  learning, 
none  of  the  finer  manufactures,  none  of 
the  conveniences  and  luxuries  of  foreign 
countries,  and  none  of  that  cultivated 
and  polished  society  which  not  only 
elevates  and  dignifies  individuals,  but 
which  extends  its  beneficial  influences 
through  the  whole  mass  of  the  people." 

In  Mr.  Malthus's  '  Principles  of  Pol. 
Econ.'  the  subject  of  section  7,  chap,  iii., 
is  "  On  the  causes  which  may  mislead 
the  landlord  in  letting  his  lands,  to  the 
injury  both  of  himself  and  the  country." 
Most  of  the  considerations  which  he 
urges  are  of  a  practical  nature,  and  re- 
late to  rent  in  agriculture.  On  this  part 
of  the  subject  the  reader  may  refer  to 
Grainger  and  Kennedy,  "  On  the 
Tenancy  of  Land  in  Great  Britain." 

(Ricardo,  Malthus,  Mill,  and  Mac- 
Culloch's  Treatises  on  the  Elements  and 
Principles  of  Political  Economy  ;  Pro- 
fessor Tucker's  Laws  of  Wages,  Projits, 
and  Rent  investigated,  Philadelphia, 
1837  ;  Professor  Jones's  Essay  on  the 
Distribution  of  Wealth  and  on  the 
Sources  of  Taxation.') 

RENT  (in  Law  Latin,  redditus,  "a 
return ")  is  a  right  to  the  periodical  re- 
ceipt of  money  or  something  valuable  in 
respect  of  lands  or  tenements  held  by 
him  from  whom  the  rent  is  due.  There 
are  three  kinds  of  rent — rent-service, 
rent-charge,  and  rent-seek. 

There  is  rent-service  when  a  tenant 
holds  lands  of  his  lord  by  fealty  and  cer- 
tain rent,  or  by  homage,  fealty,  and  cer- 
tain rent,  or  by  other  services  and  certain 
rent.  Rent-service  therefore  implies 
tenure,  and  it  may  be  due  to  the  lord  of  the 
manor  of  which  the  lands  are  held,  or  to 
some  other  chief  (that  is,  immediate)  lord 
of  the  fee,  or  to  the  reversioner.  The 
right  of  distress  is  an  incident  to  rent- 
service  in  arrear,  so  long  as  it  is  due  to 
the  same  person  to  whom  fealty  is  due. 
In  order  that  rent-service  may  now  be 
created,  the  person  to  whom  the  rent  is 
reserved   must  have  a  reversion  in  the 


lands  and  tenements  out  of  which  the 
rent  is  to  issue ;  but  any  reversion  is  suf- 
ficient. Thus  a  person  who  has  a  term 
of  twenty  years  may  grant  it  to  another, 
all  but  one  day,  and  this  will  leave  him  a 
reversion,  so  that  a  rent-service  may  be 
reserved,  with  its  incidents  of  fealty  and 
the  right  of  distress.  If  he  assign  all  his 
term,  reserving  a  rent,  but  without  a 
clause  of  distress  in  the  assignment,  he 
cannot  distrain  for  the  rent. 

Rent-service  therefore  which  has  been 
created  since  the  statute  of  Quia  Emptores 
can  only  be  reserved  to  the  lessor  who 
retains  a  reversion,  and  it  will  belong  to 
the  person  who  is  entitled  to  the  reversion. 
If  a  man  seised  in  fee  simple  makes  a 
lease  of  lands  for  years,  reserving  rent, 
the  rent-service  is  descendible  to  his  heir 
with  the  reversion ;  though  all  rents 
which  accrue  due  to  the  lessor  before  his 
death  will  belong  to  his  personal  repre- 
sentatives. A  rent-service  reserved  out 
of  chattels  real  will  of  course  belong  to 
the  personal  representatives  of  the  lessor. 
A  rent  is  now  most  commonly  reserved 
in  leases  for  years,  but  it  may  be  reserved 
on  any  conveyance  which  passes  or  en- 
larges an  estate  ;  and  it  may  be  reserved 
in  the  grant  of  an  estate  in  remainder  or 
reversion,  or  in  a  grant  of  a  lease  for 
years  to  commence  at  a  future  time. 

A  rent-service  may  be  separated  from 
the  reversion  or  seignory,  by  the  rever- 
sioner granting  the  rent  and  retaining  the 
fealty:  in  this  case  the  lands  are  still  held 
of  the  grantor,  but  the  rent  is  due  to  the 
grantee ;  not  however  as  rent-service,  but 
as  rent-seek  (redditus  siccus),  so  called, 
"for  that  no  distress  is  incident  to  it." 
(Litt.  218.)  If  the  seignory  or  reversion 
is  granted,  the  rent-service  will  pass  by 
the  grant,  and  the  grantee  is  entitled  to 
receive  the  rent  from  the  tenant  from  the 
time  that  he  gives  him  notice  of  the  grant, 
together  with  all  rent  that  had  accrued 
due  since  the  grant,  and  is  unpaid  at  the 
time  of  such  notice. 

Rent-service  can  only  be  reserved  to 
the  feoffor,  donor,  or  lessor,  or  to  their 
heirs,  upon  any  feoffment,  gift,  or  lease : 
and  if  rent  is  reserved  generally,  without 
specifying  the  persons,  it  will  belong  to 
the  lessor,  and  after  his  death  to  those 
who  are  entitled  to  the  reversion.      Rent 
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is  payable  at  the  times  mentioned  in  the 
reservation,  but  not  till  the  last  minute  of 
the  day  on  which  it  is  payable. 

When  rent-service  is  in  arrear,  the 
common-law  remedy  for  the  recovery  of 
it  is  by  distress.  [Distress.]  By  4  Geo. 
II.  c.  28,  §  2,  every  landlord  who  by  the 
terms  of  his  lease  has  a  right  of  re-entry 
in  case  of  non-payment  of  rent,  may, 
when  half  a  year's  rent  is  due,  and  there 
is  no  sufficient  distress  on  the  premises, 
serve  a  declaration  in  ejectment  on  his 
tenant,  without  any  formal  re-entry  or 
previous  demand  of  rent,  and  a  recovery 
in  such  ejectment  is  final  and  conclusive, 
unless  the  rent  and  all  costs  are  paid 
within  six  calendar  months  after  the 
judgment  in  the  action  of  ejectment  has 
been  executed.  The  action  may  also  be 
stayed  before  trial,  if  the  tenant  will  pay 
or  tender  to  the  lessor,  or  pay  into  court 
all  the  rent  then  in  arrear,  together  with 
the  costs.  By  the  common  law  the  lessor 
has  also  an  action  of  debt  for  rent  against 
a  lessee  for  years  or  at  will ;  and  by  the 
statute  of  Anne  (8,  c.  14,  §  4)  there  is 
also  the  same  action  against  a  lessee  for 
life  during  the  continuance  of  his  estate, 
which  had  previously  been  given  for  ar- 
rears of  rent  after  the  determination  of 
the  estate  (32  Hen.  VIll.  c.  37).  A 
lessor  may  also  have  an  action  of  cove- 
nant for  rent,  either  by  force  of  the  im- 
plication contained  in  such  words  as 
**  yielding  and  paying  "  rent,  or  by  force 
of  an  express  covenant  to  pay,  which  is 
seldom  omitted  in  any  lease.  If  the  les- 
see assign  his  interest  in  the  term,  he, 
and  his  executors  so  far  as  they  have 
assets,  are  still  liable  under  the  covenants 
to  the  person  entitled  to  the  reversion. 
The  assignee  also  becomes  bound  by  such 
of  the  covenants  as  run  with  the  land, 
and  is  consequently  liable  to  an  action 
upon  them.  There  is  also  the  remedy  by 
action  of  assumpsit  or  debt  for  the  use 
and  occupation  of  land,  which  action  lies 
without  any  express  agreement  for  rent.* 

Rent-service  may  be  discharged  in 
various  ways.  If  the  tenant  be  evicted 
from  the  lands  demised  to  him,  he  is  dis- 
charged from  payment  of  the  rent ;  and 
if  the  lessor  purchase  the  lessee's  interest, 


See  a  remark  on  this  action,  6  A.  and  E.,  p.  839. 


the  rent  is  also  discharged.  The  lessor 
may  release  a  part  of  the  rent-service, 
without  releasing  the  whole. 

A  rent-charge  is  a  rent  granted  out  of 
land  either  at  common  law  or  by  the 
Statutes  of  Uses,  with  a  power  of  distress 
for  the  recovery  of  the  rent.  Such  rents 
may  be  created  by  the  owner  of  the  land 
who  retains  the  property  of  it ;  and  they 
may  also  be  reserved  on  the  alienation  of 
the  land.  These  rents  differ  from  rent- 
service  in  not  being  connected  with  ten- 
ure, and  the  remedy  by  distress  is  there- 
fore not  an  incident  to  rent-charges,  but 
is  created  by  the  same  instrument  which 
creates  the  rent-charge.  If  no  power  of 
distress  is  given,  the  rent  is  a  rent-seek. 
Rent-charge  may  be  created  either  by 
deed  or  by  will.  Sometimes,  by  the 
terms  of  the  grant,  the  grantee  of  a  rent- 
charge  is  empowered  to  enter  on  tlie  land 
and  satisfy  himself  for  all  arrears  out  of 
the  profits  of  the  land.  When  a  rent- 
charge  is  created  under  the  Statute  of 
Uses  (§  4,  5)  with  a  power  of  distress 
and  entry  upon  the  land  in  case  of  arrear, 
the  person  to  whom  the  rent-charge  is 
given  obtains  the  legal  estate  in  the  rent- 
charge,  with  all  the  remedies  for  its 
recovery,  as  he  would  by  a  direct  grant 
of  the  rent-charge ;  and  the  same  instru- 
ment (lease  and  release)  which  creates 
the  rent-charge  may  also  make  a  settle- 
ment of  the  lands  charged  with  the  rent. 
In  this  way  in  a  marriage-settlement  a 
rent-charge  may  be  provided  for  the  wife's 
jointure. 

An  estate  in  a  rent-charge  may  be 
either  in  fee  simple,  in  fee  tail,  for  lives, 
or  for  years,  according  to  the  terms  of 
the  original  limitation.  A  rent-charge 
of  inheritance  is  real  estate,  and  descend- 
ible to  the  heir;  but  a  payment  that  is 
due  belongs  to  the  person  representative. 

A  rent-seek,  as  already  mentioned,  is 
not,  like  rent-service,  accompanied  with 
a  right  to  distrain  at  common  law  ;  but 
by  the  stat.  4  Geo.  II.  c.  28.  §  5,  this  dis- 
tinction in  respect  of  remedy  between 
rent-service  and  rent-seek,  created  since 
that  statute,  is  abolished ;  and  the  act  also 
applies  to  rent-seek  cieated  prior  to  the 
statute  which  had  been  duly  paid  for 
three  years  out  of  the  last  twenty  years. 
Other  rents,  though  they  belong  to  one  o/ 
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the  three  divisions  above  mentioned,  are 
often  distinguished  by  particular  names  : 
thus  the  real  rent  due  from  a  freeholder 
is  called  a  chief  rent  (redditus  capitalis) ; 
the  rents  of  freeholders  and  antient  copy- 
holders of  manors  are  sometimes  called 
rents  of  assise,  being  assist,  or  ascertained, 
and  also  quit  rents  (quieti  redditus),  be- 
cause they  are  a  quittance  and  discharge 
of  all  services. 

A  fee-farm  rent  is  properly  a  perpetual 
rent-service  reserved  by  the  crown,  or, 
before  the  statute  of  Quia  Emptores 
[Feudal  System],  by  a  subject,  upon  a 
grant  in  fee  simple.  The  purchaser  of 
fee-farm  rents  originally  reserved  to  the 
crown,  but  sold  under  22  Car.  II.  c.  6, 
has  the  same  power  of  distress  that  the 
king  had,  and  so  may  distrain  on  other 
land  of  the  tenant  not  subject  to  the  rent. 

REPORTS  (in  Law)  are  relations  of 
the  proceedings  of  courts  of  law  and 
equity.  They  contain  a  statement  of  the 
pleadings,  the  facts,  the  arguments  of  coun- 
sel, and  the  judgment  of  the  court  in  each 
case  reported.  The  object  of  them  is  to 
establish  the  law,  and  prevent  conflicting 
decisions,  by  preserving  and  publishing 
the  judgment  of  the  court,  and  the 
grounds  upon  which  it  decided  the  ques- 
tion of  law  arising  in  the  case. 

The  earliest  reports  extant  are  the 
'  Year-books.'  It  is  said  that  some  few 
exist  in  MS.  of  the  reign  of  Edward  I., 
and  a  few  broken  notes  are  to  be  found  in 
Fitzherbert's  Abridgment.  A  series  of 
these  commences,  and  are  now  printed, 
from  the  reign  of  Edward  II.  They 
were  published  anrmally,  which  explains 
their  name,  from  the  notes  of  persons, 
four  in  number,  according  to  Lord  Coke, 
who  were  paid  a  stipend  by  the  crown  for 
tlie  purpose  of  committing  to  writing  the 
proceedings  of  the  courts.  These  early 
accounts  of  cases  are  very  short,  abrupt, 
and  often  confused,  especially  from  the 
circumstance  that  it  is  frequently  diflScult 
to  ascertain  whether  a  judge  or  a  counsel 
is  speaking.  At  that  time  judges  were 
dismissed  at  the  pleasure  of  the  crown, 
and  after  their  dismissal  returned  to  their 
previous  position  of  counsel. 

The  Year-books  continue,  with  occa- 
sional interruptions  in  their  series,  down 
IM  the  reig-n  of  Henry  VIII.     The  omis- 


sion during  the  time  of  Richard  II.  has 
been  attempted  to  be  supplied  by  Bellewe, 
who  collected  and  arranged  the  cases  of 
that  period  which  had  been  preserved  by 
other  writers.  The  Year-books  are  wholly 
written  in  Norman-French,  although  by 
36  Edw.  III.  stat.  1,  c.  15,  it  was  enacted 
that  all  pleadings  should  be  in  the  Eng- 
lish language,  and  the  entries  on  the  rolls 
in  Latin.  The  Norman-French  continued 
to  be  used  by  some  reporters  even  as  late 
as  the  eighteenth  century.  The  last 
which  appeared  in  that  tongue  were  those 
of  Levinz  and  Lutwyche ;  the  former  in 
1702;  the  latter,  in  French  and  Latin,  in 
1 704.  The  Year-books  of  later  date  have 
more  continuity  of  style  and  fulness  of 
discussion :  cases  are  cited,  and  the  de- 
cision of  the  court  is  given  at  greater 
length.  About  the  end  of  the  reign  of 
Henry  VII.  it  is  probable  that  the  stipend 
was  witlidrawn.  Only  five  Year-books 
exist  for  the  ensuing  reign,  and  none 
were  published  after  it.  Lord  Coke  ob- 
serves, that  there  is  no  small  difference 
between  the  cases  reported  in  the  reign  of 
Henry  VIII.  and  those  previous.  Their 
place  was  shortly  afterwards  supplied  by 
reports  compiled  and  published  by  pri- 
vate individuals  on  their  own  responsi- 
bility, but  subject  for  some  time  to  the 
inspection  and  approbation  of  the  judges, 
whose  testimony  to  the  ability  and  fitness 
of  the  reporter  is  often  prefixed  to  the 
Reports.  This  however  soon  became  a 
mere  form,  as  appears  by  the  statement  of 
Lord-Keeper  North,  who  speaks  slight- 
ingly of  the  Reports  in  his  time  as  com- 
pared with  his  favourite  Year-books. 

Daring  the  reign  of  Henry  VIII.  and 
his  three  successors.  Dyer,  afterwards 
chief-justice  of  the  Common  Pleas,  took 
notes  as  a  reporter.  Benloe  and  Dalisoa 
were  also  reporters  in  these  reigns.  In 
the  time  of  Elizabeth  many  eminent  law- 
yers reported  the  proceedings  of  the 
courts,  and  from  the  ability  with  which 
they  acquitted  themselves,  added  to  the 
previously  unsettled  state  of  the  law,  the 
Reports  of  about  this  period  have  acquired 
very  great  authority.  Anderson,  Moore, 
Leonard,  Owen,  Coke,  and  Croke  all 
lived  about  this  time.  But  the  first  printed 
accounts  of  cases  published  by  a  private 
hand  are  those  of  Edmund  Plowden,  thf 
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first  part  of  which  appeared  in  the  year 
1571,  under  the  title  of  'Commentaries.' 
A  few  years  afterwards  the  executors  of 
Dyer  published  the  notes  of  their  testator 
under  the  express  name  of  'Reports,' 
being  the  first  published  under  that  title. 
These  were  followed,  in  IGOl  and  1602, 
by  those  of  Sir  Edward  Coke,  which, 
from  their  excellence,  have  ever  been 
dignified  by  the  name  of  '  The  Reports.' 
Duriug  this  time  reporters  did  not,  as 
they  have  done  in  more  modern  times, 
confine  themselves  to  one  court.  In  the 
same  volume  are  found  reports  of  cases 
in  chancery,  in  the  three  superior  courts, 
the  court  of  wards,  &c.  During  the 
reign  of  James  I.,  Lord  Bacon  and  Sir 
Julius  Caesar  suggested  to  the  king  the 
appointment  of  two  officers  for  the  pur- 
pose of  taking  notes  and  minutes  of  pro- 
ceedings in  the  courts.  James  acceded 
to  the  suggestion,  and  a  copy  of  his  ordi- 
nance for  their  appointment,  at  a  salary 
of  lOOZ.  each,  is  still  extant.  (Rymer's 
Fwdera,  1 5  Jac.  1.1617.)  The  ordinance 
does  not  however  appear  to  have  been 
acted  upon,  and  Reports  continued  to  be 
compiled  and  published  by  private  hands 
only. 

The  English  language  was  first  used 
by  reporters  about  the  time  of  Elizabeth. 
Lord  Coke  employed  it  in  his  *  Commen- 
tary upon  Littleton.'  In  his  preface  he 
states  why  he  thought  it  convenient  to  do 
so;  and  adds  that  his  conduct  was  not 
without  precedent.  From  the  period  of 
Iillizabeth  down  to  the  present,  reports 
have  been  published  of  the  proceedings  in 
ail  the  courts.  The  whole  body  of  Re- 
ports is  now  very  large.  Every  court 
has  its  reporters,  who  are  not  persons 
authorized  by  the  courts.  The  reporters 
use  their  own  judgment  as  to  what  they 
shall  report,  and  their  volumes  often  con- 
tain trifling  matters  and  are  swelled  out 
to  a  most  unreasonable  and  useless  bulk. 

A  good  record  of  cases  decided,  with  a 
brief  statement  of  the  cases  and  the  grounds 
of  the  decision,  is  certainly  both  useful 
and  necessary ;  but  the  great  mass  of 
reported  cases  and  tlie  trifling  matter  of 
many  of  them  have  had  the  effect  of 
making  lawyers  rely  more  on  the  judg- 
ments in  particular  cases  than  on  those 
general  principles  of  law  which  have  an 


extensive  application  and  are  the  surest 
foundation  for  a  sound  legal  opinion. 

(Coke's  ReportSy  Preface  to  Part  3; 
Dugdale's  Origincs  Juridicales  ;  Reeves's 
Histori/  of  the  English  Law.) 

REPRESENTATIVES.  [Commons, 
House  of;  Parliament.] 

REPRIEVE  (from  the  French  repris^ 
withdrawn)  means  the  withdrawal  of  a 
prisoner  from  the  execution  and  proceed- 
ing of  the  law  for  a  certain  time.  Every 
court  which  has  power  to  award  execu- 
tion, has  also  power,  either  before  or 
after  judgment,  to  grant  a  reprieve. 
The  consequence  of  a  reprieve  is,  that 
the  delivery  or  the  execution  of  the  sen- 
tence of  the  court  is  suspended.  A  re- 
prieve may  proceed  from  the  mere  plea- 
sure of  the  crown  expressed  to  the  court, 
or  from  the  discretion  of  the  court  itself. 
The  justices  of  gaol  delivery  may  either 
grant  or  take  off  a  reprieve,  although 
their  session  be  finished,  and  their  com- 
mission expired.  A  reprieve  which  pro- 
ceeds from  the  discretion  of  the  court  is 
usually  granted  when,  from  any  circum- 
stance, doubt  exists  as  to  the  propriety  of 
carrying  a  sentence  into  execution.  This 
doubt  may  be  created  either  from  the 
unsatisfactory  character  of  the  verdict, 
the  suspicious  nature  of  the  evidence,  the 
insufficiency  of  the  indictment,  or  from 
the  appearance  of  circumstances  favoura- 
ble to  the  prisoner.  When  a  reprieve  has 
been  granted  with  a  view  to  recommend 
to  mercy  a  prisoner  capitally  condemned, 
a  memorial  to  that  efiect  is  forwarded  to 
the  secretary  of  state,  who  recommends 
the  prisoner  to  the  mercy  of  the  crown, 
and  to  a  pardon,  on  condition  of  trans- 
portation or  some  lighter  punishment 
[Pardon.]  Where  it  has  been  granted 
by  reason  of  some  doubts  in  point  of  law 
as  to  the  propriety  of  the  conviction,  the 
execution  of  the  sentence  is  suspended 
until  the  opinion  of  the  judges  has  been 
taken  upon  it.  The  sentence  is  then 
executed  or  commuted  in  accordance 
with  their  opinion. 

There  are  two  cases  in  which  a  re- 
prieve is  always  granted.  One  is  where 
a  woman  who  has  been  capitally  con- 
victed pleads  her  pregnancy  in  delay  of 
execution.  [Law,  Criminal,  p.  228.] 
The  other  is  where  a  prisoner  appears 
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To  be 
hanged." 


o  have  become  insane  between  judgment 
and  the  award  of  execution.  In  such 
case  a  jury  must  be  sworn  to  inquire 
whether  he  really  is  insane.  If  they 
find  that  he  is,  a  reprieve  must  be 
granted.  (  Termes  de  la  Leij,  498  ;  Hale, 
P.  C. ;  2  Hawk.  P.  C.  book  ii.  c.  51, 
§  8,  9  ;  4  Blackstone,  Com.) 

A  reprieve  is  granted  thus : — Before 
leaving  an  assize  town,  a  calendar  con- 
taining the  names,  offences,  and  sen- 
tences of  the  prisoners  is  prepared  by 
the  clerk  of  the  assize,  and  is  signed  by 
the  judge.  If  he  thinks  proper  to  re- 
prieve any  one  of  them,  he  writes  the 
word  "  reprieved  "  in  the  margin  of  the 
calendar,  opposite  to  the  name  of  the  pri- 
soner, as  follows : — 

I      A.  B.    for 
'^Reprieved.  '  the     murder 
1  of  C.  D. 

If  he  leaves  A.  B.  for  execution,  and 
subsequently  reprieves  him,  he  writes  to 
the  under-sheriflf  and  the  gaoler  to  say 
so,  and  such  letter  from  the  judge  stays 
execution. 

If  the  reprieve  is  sent  by  the  secretary 
jf  state,  it  is  under  the  sign  manual  of 
the  king. 

REPUBLIC  is  derived  immediately 
from  the  French  re'publique,  and  ulti- 
mately from  the  Latin  res  publica.  The 
Latin  expression  res  publica  is  defined, 
by  Facciolati,  to  be  "  res  communis  et 
publica  eivium  una  viventium,"  and  cor- 
responds very  closely  with  the  English 
word  commonwealth,  as  used  in  its  largest 
acceptation  for  a  political  society.  The 
Latin  word  res  publica  might  be  applied 
to  a  community  under  a  substantially 
monarchical  government ;  thus  Augustus 
is  said,  in  a  passage  of  Capito,  a  Roman 
lawyer,  to  have  governed  the  res  publica 
(Gellius,  xiii.  12);  the  word,  however, 
was  more  applicable  to  a  society  having 
a  popular  government  than  to  a  society 
having  a  monarchical  government ;  thus 
Cicero  denies  that  the  name  of  res  publica 
can  be  properly  given  to  a  community 
which  is  grievously  oppressed  by  the  rule 
of  a  single  man :  "  Ergo  illam  rem  populi, 
id  est  rem  publicam,  quis  diceret  tum, 
quum  crudelitate  unius  oppressi  essent 
universi ;  neque  esset  unum  vinculum 
juris,  nee  consensus  ac  societas  coetus, 


quod  est  populus."  {De  Rep.,  iii. 
31.) 

So  Haemon,  in  the  *  Antigone '  of  So- 
phocles (v.  733),  says  that  a  state  which 
is  under  the  power  of  one  man  does  not 
deserve  the  name  of  a  state. 

A  republic,  according  to  the  modern 
usage  of  the  word,  signifies  a  political 
community  which  is  not  under  monarch- 
ical government,  or,  in  other  words,  a 
political  community  in  which  one  person 
does  not  possess  the  entire  sovereigsi 
power.  Dr.  Johnson,  in  his  dictionary, 
defines  a  republic  to  be  "  a  state  in  which 
the  power  is  lodged  in  more  than  one."" 
Since  a  republic  is  a  political  community 
in  which  several  persons  share  the  sove- 
reign power,  it  comprehends  the  two 
classes  of  aristocracies  and  democracies, 
the  differences  between  which  are  ex- 
plained under  Akistocracy  and  Demo- 
cracy. 

The  word  republic  is  sometimes  under- 
stood to  be  equivalent  to  democracy,  and 
the  word  republican  is  considered  as 
equivalent  to  democrat ;  but  this  restricted 
sense  of  the  words  appears  to  be  inaccu- 
rate ;  for  aristocratic  communities,  such 
as  Sparta,  Rome  in  early  times,  and 
Venice,  have  always  been  called  republics. 

It  has  been  shown  in  Monarchy  that 
the  governments  usually  styled  "  limited 
monarchies "  are  properly  aristocracies 
presided  over  by  a  king;  and  conse- 
quently ought  to  be  referred  to  the  class 
of  republics,  and  not  to  that  of  monarchies, 
in  which  they  are  commonly  placed. 
We  observe,  however,  that  the  German 
writers,  who  know  from  their  personal 
experience  the  character  of  monarchies 
strictly  so  called,  sometimes  correctly 
give  the  name  of  republican  to  the  go- 
vernment of  England  since  1688,  and  to 
the  government  of  France  since  1815. 

A  vast  deal  of  error  and  confusion  of 
thought  (leading  to  important  practical 
consequences)  has  arisen  from  the  capri- 
cious and  indistinct  usage  of  the  words 
monarchy  and  republic. 

REQUEST,  COURTS  OF  (sometimes 
called  Courts  of  Conscience),  are  local 
tribunals,  founded  by  Act  of  Parliament 
to  facilitate  the  recovery  of  small  debt* 
from  any  inhabitant  or  trader  in  the  dis- 
trict defined  by  the  Act. 
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Although  Courts  of  Requests  have 
been  superseded  (see  County  Courts), 
it  may  be  useful  to  sketch  their  con- 
stitution, and  the  faciHties  they  afforded 
for  the  recovery  of  small  debts. 

A  board  of  commissioners  is  appointed, 
often  in  corporate  towns  consisting  of 
one  or  two  aldermen,  with  a  certain 
number  of  householders  as  assessors.  To 
this  board  is  given  the  power  of  sum- 
moning a  debtor,  upon  the  complaint  of 
the  creditor,  of  taking  the  evidence  of  the 
creditor  and  his  witnesses  upon  oath,  of 
determining  on  the  amount  due,  and 
issuing  a  summons  or  order  to  the  debtor 
to  pay  that  amount,  either  in  one  sum  or 
by  instalments.  The  board  has  usually 
the  power  of  distress  on  goods,  or  of  im- 
prisonment during  a  limited  time,  if  the 
order  for  payment  is  not  obeyed.  In 
London  the  jurisdiction  is  confined  to 
cases  where  both  parties  are  inhabitants, 
and  the  same  restriction  may  be  found  in 
some  of  the  older  Acts ;  but  usually  it  is 
sufficient  that  the  debtor  should  be  an  in- 
habitant, or  should  be  **  seeking  his  live- 
lihood" within  the  jurisdiction. 

The  sum  to  which  the  jurisdiction  of 
these  courts  extends  is  usually  51.,  often 
only  21.,  and  the  debt  may  arise  either 
upon  simple  contract,  a  balance  of  ac- 
covmts,  or  as  a  compromise  of  a  larger 
debt ;  but  there  is  usually  a  proviso  in  the 
Acts  that  a  larger  debt  shall  not  be  split 
into  fragments  to  bring  it  within  the 
jurisdiction  of  the  court,  although  the 
creditor  may  reduce  a  larger  demand  to 
such  a  sum  as  the  court  cau  award,  pro- 
vided he  is  satisfied  with  the  smaller 
amount  in  discharge  of  his  whole  debt. 

The  Acts  usually  provide  that  if  a  party 
within  the  jurisdiction  is  sued  in  one  of 
the  superior  courts,  and  the  plaintiff  re- 
covers from  him  only  the  sum  which  the 
local  court  could  have  awarded,  the 
plaintiff  shall  pay  full  costs  to  the  de- 
fendant. The  Acts  also  reserve  to  a  land- 
iord  the  right  to  distrain  for  rent,  and 
also  prohibit  the  courts  from  interfering 
lu  matters  touching  the  right  to  land  or 
the  occupation  of  it,  or  in  matters  belong- 
ing to  ecclesiastical  courts,  or  to  tithes: 
usually,  too,  gambling  debts  are  excluded, 
and  sometimes  tavern  debts  incurred  on 
Sunday.      The  courts  have  jurisdiction 
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over  persons  under  age,  and  can  usually 
grant  summons  for  wages  due  to  minors. 
Attorneys  are  not  exempted  from  the 
jurisdiction  of  the  court,  but  they  are 
usually  prohibited  from  practising  in  it, 
and  they  are  not  liable  to  payment  of 
costs  for  suing  in  superior  courts.  Most 
of  the  Acts  contain  a  clause  prohibiting 
the  removal  of  the  proceedings  to  su- 
perior courts. 

The  8  &  9  Vict.  c.  127,  §  9,  enables  her 
majesty,  with  the  advice  of  her  privy 
council,  among  other  things  to  extend  the 
jurisdiction  of  any  court  of  requests  to 
20/.,  if  such  court  has  a  judge  who  i? 
either  a  barrister  at  law,  or  special  pleader, 
or  an  attorney  of  one  of  the  superior 
courts  of  common  law  at  Westminster, 
who  shall  have  practised  as  an  attorney 
for  at  least  ten  years.  The  same  section 
makes  provision  for  the  appointment  of 
such  a  judge. 

The  first  Act  for  the  establishing  of  a 
court  of  requests  is  the  1  James  I.  c.  15 
which  confirms  the  court  which  had  al 
ready  been  established  in  London  by  at 
act  of  the  common  council,  at  least  a£ 
early  as  the  reign  of  Henry  VIII.,  if  in- 
deed it  had  not  been  established  by  antient 
usage.  (Tidd  Pratt's  '  Abstract  of  the 
Acts  of  Parliament  relating  to  Courts  of 
Requests,*  for  a  list  of  the  places  which 
have  such  courts.) 

RESIDENCE.    [Benefice] 

RESIGNATION.  The  word  Resig- 
nation literally  signifies  an  unsealing  or 
breaking  of  a  seal  in  order  to  open  a  tes- 
tamentary instrument,  as  in  Horace,  Li^ 
i.  P]p.  vii.  8  : 

"  Officiosaque  sedulitas  et  opella  forensis 
Adducit  febres,  et  testamenta  resijjnat." 

The  English  word  Resignation  is  the 
proper  term  to  express  the  giving  up  of  a 
benefice  which  the  canonists  call  Renun- 
ciation. A  surrender  is  the  giving  up  of 
temporal  land  into  the  hands  of  the  lord. 
A  resignation  of  a  benefice  must  be  made 
to  a  superior :  a  parson  must  resign  to  his 
bishop,  a  bishop  to  the  archbishop,  and 
an  archbishop  to  the  king.  A  donative 
is  to  be  resigned  to  the  patron,  for  a  do- 
native is  received  immediately  from  the 
patron ;  but  a  common  benefice  is  to  be 
resigned  to  the  ordinary  who  has  ad- 
mitted and  instituted  the  clerk.  Tl*r 
2t 
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subject  of  liesignation  Bonds  is  discussed 
under  Benefice,  p.  350. 

The  resignation  must  be  in  writing, 
and  contain  the  proper  formal  words,  of 
which  "  resigno,"  "  resign,"  is  one,  but 
not  the  only  one  that  is  necessary.  The 
benefice  or  ecclesiastical  preferment  is  not 
vacant  until  the  resignation  has  been  ac- 
cepted. 

The  term  Resignation  is  now  generally 
.  pplied  to  any  giving  up  of  an  oifice  or 
place,  even  to  those  which  are  merely 
honorary,  as  a  seat  at  a  board  of  directors 
or  at  the  council  of  a  literary  or  scientific 
society.  It  is  usual  to  accept  such  resig- 
nations formally,  though  in  most  cases  a 
man  may  give  up  or  withdraw  from  any- 
such  place,  when  he  pleases,  though  he 
will  not  thereby  alone  free  himself 
from  any  pecuniary  demand  to  which  he 
may  in  such  capacity  have  made  himself 
liable. 

RESIGNATION  BONDS.  [Bene- 
fice, p.  352.] 

RESPONDENTIA.     [Bottoihry.] 

liESTlTUTlO'S.—Eestitution  of  sto- 
len goods.  By  7  &  8  Geo.  IV.  c.  29,  §  57, 
if  any  person  guilty  of  a  felony  or  mis- 
demeanor under  that  act,  in  stealing,  con- 
verting, or  receiving  any  property,  shall 
be  indicted  for  such  offence  by  the  owner 
or  his  executor,  and  convicted,  the  pro- 
perty shall  be  restored  to  the  owner,  and 
the  court  before  whom  the  person  shall 
be  convicted  shall  have  power  to  award 
writs  of  restitution  for  the  property,  or 
order  it  to  be  restored  in  a  summary 
manner.  Provided  that  if  it  shall  appear 
that  any  valuable  security  shall  have 
been  bom  fide  paid  or  discharged  by  some 
person  liable  to  pay  it,  or  being  a  negoti- 
able instrument  shall  have  been  bondjide 
taken  or  received  by  transfer  or  delivery 
by  some  person  for  a  valuable  considera- 
tion, without  any  reasonable  ground  to 
suspect  that  it  had  been  stolen,  &c.,  then 
the  court  shall  not  order  the  restitution 
of  such  security. 

Before  tl.is  Act,  the  ovmer  was  in  all 
cases  entitled  to  restitution  on  conviction 
for  a  felony,  but  not  for  a  misdemeanor. 
By  the  10  &  11  Vict.  c.  82,  justices  of 
peace  who  have  obtained  by  the  act  an 
txtraordinary  power  of  summary  con- 
viction of  juvenile  offenders  under  four- 


teen years  of  age  for  tlieit,  may  order 
restitution  of  the  stolen  property. 

REVERSION.  "  Reversion  of  land 
is  »  certain  estate  remaining  in  the  lessor 
or  donor,  after  the  particular  estate  and 
possession  conveyed  to  another  by  lease 
for  life,  for  years,  or  gift  in  tail.  And 
it  is  called  a  reversion  in  respect  of  the 
possession  separated  from  it :  so  that  he 
that  hath  the  one,  hath  not  the  other  at 
the  same  time,  for  being  in  one  body 
together,  there  cannot  be  said  a  rever- 
sion, because  by  the  uniting,  the  one  of 
them  is  drowned  in  the  other.  And  so 
the  reversion  of  land  is  the  land  itself 
when  it  falleth."  (Termes  de  la  Ley.) 
Thus  if  a  man  seised  in  fee  simple  con- 
veys lands  to  A  for  life,  or  in  tail,  he  re- 
tains the  reversion  in  fee  simple.  In  all 
cases  where  the  owner  of  land  or  the 
person  who  has  an  estate  in  land,  grants 
part  only  of  his  estate,  he  has  a  rever- 
sion; and  as  the  grantee  holds  of  him, 
there  is  tenure  between  them,  and  the 
grantor  has  a  seignory  by  virtue  of  hav- 
ing a  reversion.  When  a  man  grants  all 
his  estate  to  another,  or  grants  a  particu- 
lar estate  to  A,  and  various  remainders 
over,  remainder  to  F  in  fee,  he  has  no 
reversion  left,  and  therefore  he  has  no 
seignory  since  the  passing  of  the  statute 
of  Quia  Emptores.  The  remainder-men 
also  who  precede  the  remainder-man  in 
fee,  do  not  hold  of  such  remainder-man, 
but  of  the  lord  of  the  fee  of  whom  the 
original  owner  held.  The  Avord  rever- 
sion is  often  used  inaccurately,  and  it  is 
sometimes  necessary  to  recur  to  its  strict 
legal  signification. 

Before  the  passing  of  the  statute  De 
Donis,  if  a  man  seised  in  fee  simple 
granted  his  lands  to  a  man  and  the  heirs 
of  his  body,  he  had  no  reversion,  for  the 
grantee  was  considered  to  have  a  con- 
ditional fee.  But  since  this  statute,  an 
estate  to  a  man  and  the  heirs  of  his 
body  has  always  been  considered  to  be  a 
particular  estate. 

If  a  man  grants  a  lease  of  lands  in 
possession,  at  common  law,  he  has  no  re- 
version until  the  lessee  enters  by  virtue 
of  his  lease,  for  the  lessee  has  no  estate 
until  he  enters  ;  but  if  the  term  of  years 
is  created  under  the  Statute  of  Uses,  as 
by  bargain  and  sale,   the  lessee  has   a 
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vested  estate  by  virtue  of  the  statute,  | 
■without  entering  on  the  land,  and  conse-  j 
quently  the  lessor  has  a  reversion.     It  is  j 
said  that  a  reversion  cannot  be  created  j 
by  deed  or  other  assurance,   but  arises  j 
from  construction  of  law.      This  means  j 
that  a  reversion  is  not  created  by  the  act 
of  the   party  who  conveys  part  of   his 
estate,  but  is  a  legal  consequence  of  his 
acts.      If  a  man    seised  in  fee  simple 
limits  his  estate  to  another  for  life  or  in 
tail,  remainder  to  himself  in  fee  or  to  his 
own  right  heirs,  he  has  not  a  remainder, 
but  a  reversion.    Yet  by  a  recent  statute 
(3  and  4  Wm.  IV.  c.  106)  the  effect  of 
such    a   limitation  is  to  vest  such  re- 
mainder in  fee  in  the  settlor  by  purchase, 
and  he  is  not  to  be  considered  to  be  en- 
titled to  it  as  his  former  estate  or  part 
thereof. 

A  reversion  is  a  vested  estate,  which 
may  be  granted  or  conveyed,  and 
charged  like  an  estate  in  possession  ;  and 
in  some  cases  the  reversioner  in  fee  may 
bring  an  action,  as  well  as  the  tenant  in 
possession,  for  an  injury  to  his  inherit- 
ance. 

Fealty  is  an  inseparable  incident  to  a 
reversion.  There  may  or  may  not  be  a 
rent  reserved,  but  fealty  is  always  due 
from  the  owner  of  the  particular  estate 
to  the  reversioner,  and  it  cannot  be  sepa- 
rated from  the  reversion,  though  the 
rent,  if  there  is  one  reserved,  may  be 
separated  from  it.  Reversions  which 
are  expectant  on  estates  for  years  are 
subject  to  dower  ar.d  courtesy  ;  but  this 
is  not  the  case  with  reversions  expectant 
on  a  freehold  estate. 

By  a  recent  Act  (3  and  4  Wm.  IV.  c. 
104),  reversionary  estates  or  interests  in 
lands,  tenements,  and  hereditaments,  cor- 
j'oreal  and  incorporeal,  are  assets  to  be 
administered  in  courts  of  equity  for  the 
]  ayment  of  a  person's  debts  both  on 
^  imple  contract  and  on  sjjeciality,  when 
such  person  shall  not  by  his  last  will 
have  charged  such  estates  or  interests 
with  or  devised  them  subject  to  the  pay- 
ment of  his  debts. 

RIGHT.  It  has  been  shown  in  Law 
'  i.  p.  1 74]  that  the  word  right  occurs  under 
:  ome  form  in  all  the  Teutonic  languages ; 
:  nd  that  it  bears  a  double  meaning  equi- 
\  alent  to  the  significations  of  the  Latin 


word  jus,  namely,  law  and  facidti/. 
The  Anglo-Saxon  word  bore  this  double 
meaning,  but  right,  in  modem  English, 
has  lost  the  signification  of  law,  and  has 
retained  only  its  other  meaning. 

Right,  in  its  strict  sense,  means  a  legal 
claim ;  in  other  words,  a  claim  which 
can  be  enforced  by  legal  remedies,  or  a 
claim  the  inft-ingement  of  which  can  be 
punished  by  a  legal  sanction.  It  follows 
from  this  definition  that  eveiy  right 
presupposes  the  existence  of  positive 
law. 

The  causes  of  rights,  or  the  modes  of 
acquiring  them,  are  various,  and  can 
only  be  explained  in  a  system  of  juris- 
prudence ;  for  example,  a  person  may  ac- 
quire a  right  by  contract,  by  gift,  by 
succession,  by  the  non-fulfilment  of  a 
condition. 

Everj'  right  correlates  with  a  legal 
duty,  either  in  a  determinate  person  or 
persons  or  in  the  world  at  large.  Thus 
a  right  arising  from  a  contract  (for  ex- 
ample, a  contract  to  perform  a  service, 
or  to  pay  a  sum  of  money)  is  a  right 
against  a  determinate  person  or  persons  ; 
a  right  of  property  (or  dominion)  in  a 
field  or  house,  is  a  right  to  deal  with  the 
field  or  house,  availing  against  the  world 
at  large.  On  the  other  b.and,  every  legal 
duty  does  not  correlate  with  a  right ;  for 
there  are  certain  absolute  duties  which  do 
not  correlate  with  a  right  in  any  determi- 
nate person.  Such  are  the  duties  which 
are  included  in  the  idea  of  police ;  as  the 
duties  of  cleanliness,  order,  quiet  at  cer- 
tain times  and  places. 

The  word  right  is  sometimes  used, 
improperly  and  secondarily,  to  signify  pot 
legal  but  moral  claims  :  that  is  to  say, 
claims  which  are  enforced  merely  by 
public  opinion,  and  not  oy  the  legal 
sanction. 

In  this  sense  the  right  of  a  slavt. 
against  his  master,  or  of  a  subject  against 
his  sovereign,  may  be  spoken  of, 
although  a  slave  has  rarely  any  legal 
right  against  his  master,  and  a  subject 
never  has  a  legal  right  against  his 
sovereign.  It  is  in  the  same  sense 
that  a  sovereign  government  is  some- 
times said  to  have  rights  against  its  sub- 
jects, although  in  strictness  a  sovereign 
government  creates  rights,  and  does  not 
a  T  2 
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possess  them.  In  like  manner,  one 
sovereign  government  is  said  to  have 
rights  against  another  sovereign  govern- 
ment ;  that  is  to  say,  moral  rights,  de- 
rived from  the  positive  morality  pre- 
vailing between  independent  nations, 
which  is  called  international  law. 

We  likewise  sometimes  hear  of  certain 
rights,  styled  natural  rights,  which  are 
supposed  to  be  anterior  to  civil  govern- 
ment, and  to  be  paramount  to  it.  Hence 
these  supposed  natural  rights  sometimes 
receive  all  the  additional  epithets  of  in- 
defeasible, indestructible,  inalienable,  and 
the  like.  This  theory  of  natural  rights 
is  closely  connected  with  the  fiction  of  a 
social  compact  made  between  persons 
Jiving  in  a  state  of  nature ;  which  theory, 
though  recommended  by  the  authority 
of  Locke,  has  now  been  abandoned  by 
nearly  all  political  speculators. 

RIGHT  OF  COMMON.    [Commons, 

"RiIGHTS  OF  ~l 

RIGHT,*  PETITION  OF.  [Peti- 
tion OF  Right.] 

RIGHTS,  BILL  OF.  [Bill  of 
Rights.] 

RIGHTS,  DECLARATION.  [Bill 
OF  Rights.] 

RIOT.  A  riot  is  a  misdemeanour  at 
common  law.  The  definition  of  it  given 
by  Hawkins,  and  which  appears  to  have 
been  very  generally  adopted  without  much 
alteration  by  subsequent  writers,  is  "a 
tumultuous  disturbance  of  the  peace  by 
three  persons  or  more,  assembling 
together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  executing 
the  same  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself 
lawful  or  unlawful."  But  if  the  enter- 
prise is  for  the  purpose  of  redressing 
grievances  generally  throughout  the 
kingdom,  or  to  pull  down  all  inclosures, 
the  offence  is  not  a  riot,  but  amounts  to 
a  levying  of  war  against  the  king,  and 
the  parties  engaged  in  it  are  guilty  of 
high  treason. 

Violence,  if  not  of  actual  force,  yet  in 
gesture  or  language,  and  of  such  a  nature 
AS  to  cause  terror,  is  a  necessary  ingre- 


dient in  the  offence  of  riot.  The  lawful- 
ness of  the  enterprise  operates  no  further 
than  as  justifying  a  mitigation  of  the 
punishment.  It  does  not  in  any  way 
alter  the  legal  character  of  the  offence 
All  parties  present  at  a  riot  who  insti- 
gate or  encourage  the  rioters,  are 
themselves  also  to  be  considered  as  prin- 
cipal rioters. 

Various  Acts  of  Parliament  have  been 
passed  for  the  purpose  of  giving  au- 
thority to  magistrates  and  others  for  the 
purpose  of  suppressing  riots,  and  re- 
straining, arresting,  and  punishing 
rioters.  These  are  collected  and  com- 
mented upon  by  Hawkins  (1  P.  C,  b.  i., 
c.  65)  and  Burn  (5  vol.,  '  Riot,'  &c.). 
The  most  important  is  1  Geo.  I.,  st.  ii., 
c.  5,  commonly  called  the  Riot  Act.  By 
that  statute  it  is  provided  that  *'  if  any 
persons  to  the  number  of  twelve  or  more, 
being  unlawfully,  riotously,  and  tumul- 
tuously  assembled  together  to  the  dis- 
turbance of  the  public  peace,  shall  con- 
tinue so  assembled  for  the  space  of  an 
hour  after  a  magistrate  has  commanded 
them  by  proclamation  to  disperse,  they 
shall  be  considered  felons." 

The  form  of  proclamation  is  given  in 
the  Act,  and  is  as  follows  : — 

"  Our  sovereign  lady  the  queen 
chargeth  and  commandeth  all  persons 
being  assembled,  immediately  to  disperse 
themselves,  and  peaceably  to  depart  to 
their  habitations  or  to  their  lawful  busi- 
ness, upon  the  pains  contained  in  the 
Act  made  in  the  first  year  of  King 
George,  for  preventing  tumults  and  riot- 
ous assemblies. 

"  God  save  the  Queen." 

This  is  directed  to  be  read  with  a  loud 
voice  and  as  near  as  possible  to  the 
rioters ;  no  word  must  be  omitted.  Per- 
sons who  do  not  disperse  within  the  hour 
may  be  seized  and  apprehended  by  any 
magistrate  or  peace-officer,  or  any  private 
person  who  has  been  commanded  by  a 
magistrate  or  officer  to  assist.  In 
case  of  resistance,  those  who  are  attempt- 
ing to  disperse  or  apprehend  the  rioters 
will  be  justified  in  wounding  or  killing 
them.  It  is  felony  also  to  oppose  the 
reading  of  the  proclamation ;  and  if  the 
reading  should  be  prevented,  those  who 
do  not  disperse  are  still  guilty  of  felonv 
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if  they  kiiow  that  the  reading  of  the  pro- 
clamation has  been  prevented. 

A  prosecution  under  this  Act  must  he 
commenced  within  a  year  after  the 
offence  has  been  committed.  By  the  7 
&  8  Geo.  IV.,  c,  30,  s.  8,  rioters  who  de- 
molish or  begin  to  demolish  a  church  or  a 
chapel,  a  dwelling-house,  or  any  other  of 
the  various  buildings  or  machinery  men- 
tioned in  that  Act,  are  to  be  considered 
as  felons.  By  7  &  8  Geo.  IV.,  c.  31, 
provision  is  made  for  remedies  against  the 
hundred  in  case  of  damage  done  by 
rioters. 

By  that  Act  compensation  may  be 
recovered  by  action  against  the  hundred 
for  any  injury  done  to  buildings,  or  fur- 
niture, &c.,  contained  in  them,  to  the 
amount  of  30l.  Where  the  damage  does 
not  amount  to  30Z.,  inquiry  may  be  made 
on  oath  of  the  claimant,  or  other  wit- 
Besses,  before  justices  at  a  petty  sessions, 
who  are  authorised  to  make  an  order  for 
payment  of  damages  and  costs.  An  in- 
habitant of  the  hundred  is  made  a  com- 
petent witness  for  the  defendants.  In 
order  to  recover  in  either  of  these  pro- 
ceedings, it  is  necessary  to  show  that  a 
riot  has  been  committed ;  and  in  case 
the  building,  &c.,has  not  been  demolished, 
to  show  that  the  rioters  had  begun  to  de- 
molish it ;  that  is,  that  their  intent  was 
to  demolish,  although  from  some  reason 
that  intent  has  not  been  carried  into  ex- 
ecution. Unless  this  intent  is  proved, 
the  party  is  not  entitled  to  compensation, 
however  great  damage  may  have  been 
done;  and  if  the  intent  did  exist  in 
the  mind  of  the  rioters,  compensation  is 
still  claimable,  however  slight  the 
damage.  If  the  rioters  have  been  inter- 
rupted in  their  proceedings,  it  will  be 
left  to  the  jury,  or  it  will  be  for  the  jus- 
tices to  say,  whether,  without  such  inter- 
ruption, a  demolition  would  have  been 
effected.  But  if  the  rioters  have  volun- 
tarily retired  without  effecting  a  demo- 
lition, or  if,  though  disturbed,  their  in- 
tent, from  other  circumstances,  appears 
to  have  been  directed  towards  some 
other  object,  as  for  instance  to  compel 
persons  to  illuminate,  &c,,  the  parties  in- 
jured will  have  no  remedy  under  the  sta- 
tute, as  it  appears  that  there  was  no  intent 
to  demolish. 


The  action  must  be  commenced  within 
three  months  after  the  commission  of  the 
offence  ;  and  to  entitle  the  party  injured 
to  bring  an  action,  he,  if  he  had  know- 
ledge of  the  circumstances,  or  the  party 
in  charge  of  the  property,  must,  within 
seven  days  after  the  injury  done,  go 
before  a  magistrate  and  give  on  oath  all 
the  information  relative  to  the  matter 
which  he  possessed,  and  also  be  bound 
over  to  prosecute  the  offenders. 

With  respect  to  unlawful  assemblies 
of  a  seditious  character,  various  provi- 
sions are  enacted  by  39  Geo.  Ill,,  c.  79 
and  57  Geo.  III.,  c.  19  ;  and  in  reference 
to  those  for  training  to  the  use  of  arms, 
by  60  Geo.  III.,  c.  1.     [Sedition.", 

(Hawkins,  P.  C. ;  East,  P.  C. ;  Burn's 
Justice,  vol,  5,  'Riot,'  &c. ;  Russell, 
On  Crimes.)    [Law,  Criminal,  p.  182.j 

RIOT  ACT.     [Riot.] 

RIVER.  In  a  legal  sense  rivers  are 
divisible  into  fresh  and  salt-water  rivers. 
Salt-water  rivers  are  those  rivers  or  parts 
of  rivers  in  which  the  tide  ebbs  and  flows. 
Rivers  are  also  divisible  into  public  or 
navigable  rivers  and  private  rivers. 

The  property  in  fresh-water  rivers, 
whether  public  or  private,  is  presumed 
to  belong  to  the  owners  of  the  adjacent 
land  ;  the  owner  on  each  side  being  en- 
titled to  the  soil  of  the  river  and  the  right 
of  fishing  as  far  as  the  middle  of  the 
stream.  But  this  presumption  may  be 
rebutted  by  evidence  of  special  usage  to 
the  contrary.  For  instance,  it  may  be 
shown  that  the  river  belongs  to  one  per- 
son, and  the  adjacent  land  to  another ;  or 
that  one  party  owns  the  river  and  the 
soil  of  it,  and  another  the  free  or  several 
fishery  of  the  river.  If  a  fresh-water 
river  between  the  lands  of  two  owners 
gains  on  one  side  by  insensibly  shifting 
its  course,  each  owner  continues  to  retain 
half  the  river,  and  the  insensible  addition 
by  alluvium  belongs  to  the  land  to  which 
it  attaches  itself;  unless  the  lands  of  the 
proprietors  on  each  side  have  been  marked 
out  by  other  known  boundaries,  such  as 
stakes,  in  the  river.  This  part  of  the 
law  as  to  the  acquisition  by  alluvio,  is 
stated  by  Bracton  in  the  chapter  "  De  ac- 
quirendo  rerum  dominio"  (fol.  9),  and  his 
statement  both  in  substance  and  expres- 
sion is  taken  from  the  Digest  (41,  tit.  1, 
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s.  7),  with  which  Gaius  may  be  compared 
(ii.  70).  But  if  the  course  of  the  river  is 
changed  suddenly  and  sensibly,  then  the 
boundaries  of  the  lands  will  be,  as  they 
were  before,  in  the  midst  of  the  deserted 
channel  of  the  river.  Though  fresh- 
water rivers  are  presumed  to  be  the  pro- 
perty of  adjacent  landowners,  yet  such 
owner  cannot  set  up  a  ferry  and  demand 
a  toll  unless  by  prescription  or  by  charter 
from  the  king. 

In  those  rivers  which  are  navigable, 
and  in  which  the  public  have  a  common 
right  to  a  passage,  the  king  is  said  to  have 
"  an  interest  in  jurisdiction,"  and  this  is 
so  not  only  in  those  parts  of  them  which 
are  the  king's  property,  but  also  where 
they  are  become  private  property; 
such  rivers  are  called  "fluvii  regales," 
"  haut  streames  le  roy,"'  "  royal  rivers ;" 
not  as  indicating  the  property  of  the  king 
in  the  river,  but  because  of  their  being 
dedicated  to  the  public  use,  and  all  things 
of  public  safety  and  convenience  being 
under  his  care  and  protection.  Thus  a 
common  highway  on  land  is  called  the 
king's  highway,  and  navigable  rivers  are 
in  like  manner  the  king's  highway  by 
water.  Many  of  the  incidents  belonging 
to  a  highway  on  land  attach  to  such  rivers. 
Accordingly  any  nuisances  or  obstructions 
upon  them  may  be  indicted  even  though 
the  nuisances  be  in  the  private  soil  of  any 
person ;  or  the  nuisances  and  obstructions 
may  be  abated  by  individuals  without 
process  of  law.  But  all  the  incidents  of 
a  land  highway  do  not  attach  to  such 
rivers.  Thus,  if  the  highway  of  the 
river  is  obstructed,  a  passenger  will  not 
be  justified,  as  he  would  be  in  the  case  of 
a  land  highway,  in  passing  over  the  ad- 
jacent land.  Though  a  river  i.s  a  public 
navigable  river,  there  i?  not  therefore  any 
right  at  common  law  for  parties  to  use 
the  banks  of  it  as  a  towing-path.  (Ball 
V.  Herbert,  3  T.  R.,  253.) 

If  a  river  which  is  private  in  use  as 
well  as  in  property  be  made  navigable  by 
the  owrier,  it  does  not  therefore  become  a 
public  river  unless  from  some  act  it  may 
be  presumed  that  he  has  dedicated  it  to 
the  public.  The  taking  of  toll  is  such  an 
act.  Callis  says  that  the  soil  of  the  sea 
and  of  royal  rivers  belongs  to  the  king, 
but  the  expression,  if  iuteuded  to  apply 


to  all  parts  of  the  rivers  where  the  public 
have  a  right  of  passage,  appears  too  com- 
prehensive. 

But  there  is  no  doubt  that  in  some  such 
rivers  the  property  may  be  in  the  crown  ; 
as  it  was  in  the  river  Thames,  the  pro- 
perty in  which,  both  as  to  the  water  and 
the  soil,  was  conveyed  by  charter  to  the 
lord  mayor  and  citizens  of  London.  And 
in  all  rivers  as  far  as  the  tide  flows,  the 
property  of  the  soil  is  in  the  king,  if 
no  other  claims  it  by  prescription.  In 
navigable  rivers  where  the  tide  flows, 
the  liberty  of  fishery  is  common  and 
public  to  all  persons.  (Hale,  De  Jure 
Maris  et  Brachiorum  ejusdem ;  Callis, 
On  Sewers.) 

The  mere  running  water  belongs  to  no 
one  ;  but  the  proprietor  of  adjoining  land 
is  entitled  to  the  reasonable  use  of  it  as  it 
runs  by  his  land.  "  And  consequently  no 
proprietor  can  have  the  right  to  use  the 
water  to  the  prejudice  of  any  other  pro- 
prietor. Without  the  consent  of  the  other 
proprietors  who  may  be  affected  by  his 
operations,  no  proprietor  can  either  dimi- 
nish the  quantity  of  vyater  which  would 
otherwise  descend  to  tlie  proprietors  be- 
low,  or  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water 
back  above,  or  to  diminish  the  quantity  of 
water  which  is  to  descend  below,  must, 
in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  licence  from  the 
proprietors  affected  by  his  operations,  or 
must  prove  an  uninterrupted  enjoyment 
of  twenty  years." 

(Judgment  of  Sir  J.  Leach  in  "Wright 
V.  Howard ;  Sim.  and  Stuart,  109  ;  Gale, 
On  Easements.) 

ROAD.    [Way.] 

ROBES,  MASTER  OF  THE,  an  of- 
ficer of  the  household  who  has  the  order- 
ing of  the  king's  robes.  By  statute  .51 
Henry  III.,  the  "Gardein  de  la  Garde- 
robe  de  Roi,"  the  warden  of  the  king's 
wardrobe,  was  to  make  accompt  yearly 
in  the  Exchequer,  on  the  feast  of  St. 
Margaret.  Under  a  queen,  the  designa- 
tion of  the  office  is  changed  to  that  of 
a  mistress  of  the  robes.  The  office  has 
always  been  one  of  dignity.  High  pri- 
vileges were  conferred  upon  it  by  King 
Henry  VI.,  and  others  by  King  James  I., 
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who  erected  the  office  of  master  of  the 
robes  into  a  corporation. 

ROGUE  AND  VAGABOND.  [Va- 
grant.] 

ROLLS  COURT.     [Chancery.] 

ROLLS,  MASTER  OF  THE.  [Chan- 
cery.] 

ROLLS.     [Records.] 

ROMAN  CATHOLICS.  [Catholic 
Church  ;  Established  Church  ;  Re- 
cusants.] 

ROMAN  LAW.  The  historical  ori- 
gin of  the  Roman  Law  is  unknown,  and 
its  fundamental  principles,  many  of  which 
evem  survived  the  legislation  of  Justi- 
nian, are  older  than  the  oldest  records  of 
Italian  history.  The  foundation  of  the 
strict  rules  of  the  Roman  law  as  to  familia, 
agnatio,  marriage,  testaments,  succession 
to  intestates,  and  ownership,  was  probably 
custom,  which  being  recognised  by  the 
sovereign  power,  became  law.  As  in 
many  other  states  of  antiquity,  the  con- 
nexion of  the  civil  with  the  ecclesiastical 
or  sacred  law  was  most  intimate  j  or  ra- 
ther, we  may  consider  the  law  of  religion 
as  originally  comprehending  all  other 
law,  and  its  interpretation  as  belonging 
to  the  priests  and  the  king  exclusively. 
There  was  however  direct  legislation 
even  in  the  period  of  the  kings.  These 
laws,  which  are  mentioned  under  the 
name  of  Leges  Kegiae,  were  proposed  by 
the  king,  with  the  approbation  of  the 
senate,  and  confirmed  by  the  populus  in 
the  Comitia  Curiata,  and,  after  the  con- 
stitution of  Servius  TuUius,  in  the  Co- 
mitia Centuriata.  That  there  were  re- 
mains of  this  antient  legislation  existing 
even  in  the  Imperial  period,  is  certain,  as 
appears  from  the  notice  of  the  Jus  Civile 
Papirianum  or  Papisianum,  which  the 
Pontifex  Maximus  Papirius  is  said  to 
have  compiled  from  these  sources,  about 
or  immediately  afler  the  expulsion  of 
Tarquinius  Superbus  {Dig.,  i.,  tit.  2),  and 
from  the  distinct  references  to  these 
Leges  made  by  late  writers.  Still  there 
is  great  uncertainty  as  to  the  exact  date 
of  the  compilation  of  Papirius,  and  its 
real  character.  Even  his  name  is  not 
quite  certain,  as  he  is  variously  called 
Caius,  Sextus,  and  Publius.  (Dion.  Hal., 
iii.  36 ;  Dig.,  i.,  tit.  2.) 

Lut  the  earliest  legislation  of  which 


we  have  any  important  remains  is  the 
compilation  called  the  Twelve  Tables. 
The  original  tables  indeed  are  said  to 
have  perished  in  the  conflagi-ation  of  the 
city  after  its  capture  by  the  Gauls,  but 
they  were  satisfactorily  restored  from 
copies  and  from  memory,  for  no  ancient 
writer  who  cites  them  ever  expresses  a 
doubt  as  to  the  genuineness  of  their  con- 
tents. It  is  the  tradition  that  a  commis- 
sion was  sent  to  Athens  and  the  Greek 
states  of  Italy,  for  the  purpose  of  examin- 
ing into  and  collecting  what  was  most 
useful  in  their  codes  ;  and  it  is  also  said 
that  Hermodorus  of  Ephesus,  then  an 
exile  in  Rome,  gave  his  assistance  in  the 
compilation  of  the  code.  There  is  no- 
thing improbable  in  this  story,  and  yet  it 
is  undeniable  that  the  laws  of  the  Tables 
were  based  on  Roman  and  not  on  Greek 
or  Athenian  law.  Their  object  was  to 
confirm  and  define  perhaps  rather  than  to 
enlarge  or  alter  the  Roman  law,  except  in 
some  few  matters ;  and  it  is  probable  that 
the  laws  of  Solon  and  those  of  otlier  Greek 
states,  if  they  had  any  effect  on  the  legis- 
lation of  the  Decemviri,  served  rathej-  as 
models  of  form  than  as  sources  of  positive 
rules.  The  'J'welve  Tables  were  a  body 
of  constitutional  law  as  well  as  other  law. 
Ten  tables  were  completed  and  made 
public  by  the  Decemviri,  in  b.c.  451,  and 
in  the  following  year  two  other  tables 
were  added.  This  compilation  is  quoted 
by  the  antient  writere  by  various  titles: 
Lex  XII.  Tabularum,  Leges  XII.,  some- 
times XII.  simply  (Cic,  Legg.,  ii.  23), 
Lex  Deccmviralis,  and  others.  The  rules 
contained  in  these  tables  long  continued 
to  be  the  foundation  of  Roman  Law,  and 
they  were  never  formally  repealed.  The 
laws  themselves  were  considered  as  a 
text-book,  and  they  were  conmiented  on 
by  the  Jurists  as  late  as  the  age  of  the 
Antonines,  when  Gains  wrote  a  commen- 
tary on  them  in  six  books  ('  Ad  Legem 
XII.  Tabularum ').  The  actions  of  the 
old  Roman  law,  called  Legitimae,  or  Le- 
gis  Actiones,  were  founded  on  the  pro- 
visions of  the  Twelve  Tables,  and  the 
demand  of  the  complainant  could  only  be 
made  in  the  precise  terms  Avhich  were 
used  in  the  Tables.  (Gains,  iv.  11.) 
The  rights  of  action  were  consequently 
very  limited,  and  they  \\ere  only  subse- 
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quently  extended  by  the  Edicts  of  the 
Praetors.  The  brevity  and  obscurity  of 
*his  antient  legislation  rendered  interpre- 
tation necessary  in  order  to  give  the  laws 
any  application ;  and  both  the  interpre- 
tation of  the  laws  and  the  framing  of  the 
proper  forms  of  action  belonged  to  the 
College  of  Pontifices.  The  civil  law  was 
thus  still  inseparably  connected  with  that 
of  religion  (Jus  Pontificium),  and  its  in- 
terpretation and  the  knowledge  of  the 
forms  of  procedure  were  still  the  exclu- 
sive possession  of  the  patricians. 

The  scanty  fragments  of  the  Twelve 
Tables  hardly  enable  us  to  form  a  judg- 
ment of  their  character  or  a  proper  esti- 
mate of  the  commendation  bestowed  on 
them  by  Cicero  {De.  Or.,  i.  43.)  It  seems 
to  have  been  the  object  of  the  compilers 
to  make  a  complete  set  of  rules  both  as  to 
religious  and  civil  matters ;  and  they  did 
not  confine  themselves  to  what  the  Ro- 
mans called  private  law,  but  they  com- 
prised also  public  law  ("  Fons  publici 
privatique  juris,"  Liv,,  iii.  34).  They 
contained  provisions  as  to  testaments,  suc- 
cessions to  intestates,  the  care  of  persons 
of  unsound  mind,  theft,  homicide,  inter- 
ments, &c. 

They  also  comprised  enactments  which 
affected  a  mans  status, as  for  instance  the 
law  contained  in  one  of  the  two  last  Ta- 
bles, which  did  not  allow  to  a  marriage 
contracted  between  a  patrician  and  a  ple- 
beian the  character  of  a  legal  Roman  mar- 
riage, or,  in  other  words,  declared  that 
between  patricians  and  plebeians  there 
could  be  no  Connubium.  Though  great 
changes  were  made  in  the  Jus  Publicum 
by  the  various  enactments  which  gave 
to  the  plebeians  the  same  rights  as  the 
patricians,  and  by  those  which  concerned 
public  administration,  the  fundamental 
principles  of  the  Jus  Privatum,  which 
were  contained  in  the  Tables,  remained 
unchanged,  and  ai'e  referred  to  by  jurists 
as  late  as  the  time  of  Ulpian. 

The  old  Leges  Regiae,  which  were  col- 
lected into  one  body  by  Papirius,  were 
commented  on  by  G  rani  us  Flaccus  in  the 
time  of  Julius  Caesar  (^Dig.,  1.,  tit.  16,  s. 
144),  and  thus  they  were  probably  pre- 
served. The  fragments  of  these  laws 
have  been  often  collected,  but  the  best 
es^ay  upon  Uiem  is  by  Dirksen,  '  Ver- 


suchen  zur  Kritik  und  Auslegung  der 
Quellen  des  Romischen  Rechts,'  Leipzig, 
1 823.  The  fragments  of  the  Twelve  Ta- 
bles also  have  been  often  collected.  The 
best  works  on  the  subject  are  that  by 
James  Godefroy  (Jac,  Gothofredus),  and 
the  more  recent  work  of  Dirksen, '  Ueber- 
sicht  der  bisherigen  Versuche  zur  Kritik 
und  Herstellung  des  Textes  der  Zwolf- 
Tafel-Fragmente,'  Leipzig,  1824. 

For  about  one  hundred  years  after  the 
Legislation  of  the  Decemviri,  the  patri- 
cians retained  their  exclusive  possession 
of  the  forms  of  procedure.  Appius  Clau- 
dius Csecus  drew  up  a  book  of  the  forms 
of  actions,  which  it  is  said  that  his  clerk 
Cnaeus  Flavins  stole  and  published ;  the 
fact  of  the  theft  may  be  doubted,  though 
that  of  the  publication  of  the  forms  of 
procedure,  and  of  a  list  of  the  Dies  Fasti 
and  Nefasti,  rests  on  sufficient  evidence. 
The  book  thus  made  public  by  Flavins 
was  called  Jus  Civile  Flavianum;  but 
like  that  of  Papirius  it  was  only  a  com- 
pilation. The  publication  of  these  forms 
must  have  had  a  great  effect  on  the  prac- 
tice of  the  law :  it  was  in  reality  equiva- 
lent to  an  extension  of  the  privileges  of  the 
plebeians.  Subsequently  Sextus  Aelius 
published  another  work,  called  "Jus 
Aelianum,"  which  was  more  complete 
than  that  of  Flavins.  This  work,  which 
was  extant  in  the  time  of  Pomponius 
{Dig.,  i.,  tit.  2,  s.  2,  §  39),  was  tiso  called 
"  Tripe rtita,"  from  the  circumstance  of 
its  containing  the  laws  of  the  Twelve  Ta- 
bles, a  commentary  upon  them  (interpre- 
tatio),  and  the  Legis  Actiones.  This 
work  of  Aelius  appears  to  have  been  con- 
sidered in  later  times  as  one  of  the  chief 
sources  of  the  civil  law  (veluti  cunabula 
juris) ;  and  he  received  from  his  contem- 
porary Ennius  the  name  of  "  wise :" 

"  Egregie  cordatus  homo  catus  Aelius  Sextus." 

Sextus  Aelius  was  Curule  Aedile,  e.c. 
200,  and  Consul,  B.C.  198. 

In  the  Republican  period  new  laws 
(leges)  were  enacted  both  in  the  Comitia 
Centuriata  and  in  the  Comitia  Tributa. 
The  Leges  Curiatae,  which  were  enacted 
by  the  curiae,  were  limited  to  cases  of 
adrogation  and  the  conferring  of  the  im- 
perium.  The  Comitia  Centuriata  were 
made  independent  of  the  Curiata  by  the 
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Lex  Publilia  (Liv.,  viii.  12),  which  de- 
clared that  the  leges  passed  in  these  Co- 
mitia  should  not  require  the  confirmation 
of  the  patres,  that  is,  the  Comitia  Curiata. 
The  leges  passed  in  the  Comitia  Tributa 
were  properly  called  Leges  Tributae 
or  Plebiscita,  and  originally  they  were 
merely  proposals  for  a  law  which  were 
confirmed  by  the  curiae.  But  the  Lex 
Publilia  (B.C.  33G),  and  subsequently  the 
Lex  Hortensia  (b.c.  286),  gave  to  the 
Plebiscita  the  full  force  of  leges  without 
the  consent  of  the  patres  (Liv.,  viii.  12 ; 
Gains,  i.  3 ;  Gell.,  xv.  27) ;  and  a  Plebis- 
citum  was  accordingly  sometimes  called 
a  lex.  The  leges  generally  took  their 
name  from  the  gentile  name  of  the  magis- 
trate who  proposed  them  (rogavit),  and 
sometimes  from  the  name  of  both  consuls, 
as  Lex  Aelia  or  Aelia  Sentia,  Papia  or 
Papia  Poppaea.  If  the  proposer  of  the 
law  was  a  dictator,  praetor,  or  tribune, 
the  Lex  or  Plebiscitum,  as  the  case  might 
be,  took  its  name  from  the  proposer  only, 
as  Lex  Hortensia.  Sometimes  the  object 
of  the  lex  was  indicated  by  a  descriptive 
term,  as  Lex  Cincia  de  donis  et  muneribus. 
The  Senatus  Consulta  also  formed  a 
source  of  law  under  the  republic.  That 
a  senatus  consultum  in  the  time  of  Gains 
(i.  4)  should  have  the  force  of  law  (vicem 
legis  optinet),  may  be  easily  admitted; 
but  Gains  in  this  passage  appears  to  be 
referring  not  only  to  such  senatus  consulta 
as  had  been  passed  under  the  empire,  but 
to  the  senatus  consulta  generally  as  a 
source  of  law.  Probably  the  senate  gra- 
dually came  to  be  considered  in  some  de- 
gree as  the  representative  of  the  curiae, 
and  its  consulta,  in  many  matters  relating 
to  administration,  the  care  of  religion,  the 
aerarium,  and  the  administration  of  the 
provinces,  had  the  full  effect  of  laws.  It 
does  not  seem  as  if  the  Romans  themselves 
had  a  very  clear  notion  of  the  way  in 
which  the  senate  came  to  exercise  the 
power  of  legislation;  but  they  imagined 
that  it  arose  of  necessity  with  the  increas- 
ing population  of  the  state  and  the  in- 
crease of  public  business.  The  senate 
thus  became  an  active  administrating 
body,  and,  as  an  easy  consequence,  that 
which  it  enacted  (constituit)  was  observed, 
and  this  new  source  of  law  was  termed 
Senatus  Consultum  {Dig.,  i.,  tit.  2).     It 


seems  probable  that  the  senate  began  to 
exercise  the  power  of  making  senatus 
consulta  after  the  passing  of  the  Hortensia 
Lex,  though  it  is  not  pretended  that  the 
Hortensia  Lex  or  any  other  Lex  gave  this 
power  to  the  senate.  No  senatus  consulta 
are  recorded  as  designated  by  the  names 
of  magistrates,  till  the  time  of  Augustus , 
a  circumstance  which  seems  to  show  that 
whatever  binding  authority  senatus  con- 
sulta might  have  acquired  under  the  Re- 
public, they  were  not  then  viewed  as  laws 
properly  so  called.  But  from  the  time  of 
Augustus,  the  titles  of  senatus  consulta 
frequently  occur ;  their  names,  like  those 
of  most  of  the  leges,  were  derived  from 
the  consuls,  as  S.  C.  Velleianum,  Pegasi- 
anum,  Trebellianum,  &c.,  or  of  the  em- 
peror who  proposed  them,  as  S.  C.  Clau- 
dianum,  Neronianum,  &c.,  or  they  were 
said  to  be  made  "  auctore  Principe,"  or 
"  ex  auctoritate  Principis."  The  expres- 
sion applied  to  the  senate,  so  enacting, 
was  "  censere."  (Gaius,  i.  47.)  Special 
consulta  were  sometimes  passed  for  the 
purpose  of  explaining  or  rendering  effec- 
tual previous  leges. 

A  new  source  of  law  was  supplied  by 
the  Edicla  of  those  magistrates  who  had 
the  Jus  Edicendi,  but  mainly  by  the 
praetors,  the  praetor  urbanus  and  the 
praetor  peregrinus.  The  edicts  of  the 
praetor  urbanus  were  the  most  important. 
The  body  of  law  which  was  formed  by 
the  Edicta  is  accordingly  sometimes  called 
Jus  Praetorium,  which  term  however 
might  be  limited  to  the  Edicta  of  the 
praetors,  as  opposed  to  those  of  the  curule 
aediles,  the  tribunes,  censors,  and  ponti- 
fices.  The  name  Jus  Honorarium,  as 
opposed  to  Jus  Civile,  comprehends  the 
whole  body  of  edictal  law;  and  the  name 
Honorarium  was  given  to  it,  apparently 
because  the  Jus  Edicendi  was  exercised 
only  by  those  magistratus  who  had  the 
Houores.  Jus  Civile  in  its  larger  sense 
comprehended  all  the  law  of  any  given 
nation  ;  but  the  Jus  Civile  Romanorum, 
as  opposed  to  the  Honorarium,  consisted 
of  Leges,  Plebiscita,  Senatus  Consulta,  to 
which,  under  the  empire,  were  added  the 
Decreta  Principum  and  the  Auctoritas 
Prudentium.  The  Honorarium  Jus  was 
introduced  for  the  purpose  of  aiding,  sup- 
plying, and  correcting  tlie  defects  of  the 
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Jus  Civile  Romanorum  in  its  limited 
sense.  {Dig.,  i-,  tit.  1,  s.  7,)  The  nature 
of  the  Roman  Edictal  Law  is  explained  at 
the  end  of  the  article  Equity. 

With  the  establishment  of  the  Imperial 
Constitution  begins  a  new  epoch  in  the 
Roman  law.  The  leges  of  Augustus  and 
those  of  his  predecessor  had  some  in- 
fluence on  the  Jus  Privatum,  though  they 
did  not  affect  the  fundamental  principles 
of  the  Roman  law.  A  Lex  Julia  came 
into  operation,  B.C.  13,  but  it  is  better 
known  as  the  Lex  Julia  et  Papia  Poppaea, 
owing  to  the  circumstance  of  another  lex 
of  the  same  import,  but  less  severe  in  its 
provisions,  being  passed  as  a  kind  of 
supplement  to  it  in  the  consulship  of  M. 
Papius  Mutilus  and  Q.  Poppaeus  Secun- 
dus,  A.D.  9.  This  law  had  for  its  object 
the  encouragement  of  marriage,  but  it 
contained  a  great  variety  of  provisions. 
A  Lex  Julia  de  Adulteriis,  which  also 
contained  a  chapter  on  the  dos,  is  of  un- 
certain date,  but  was  probably  passed  be- 
fore the  former  Lex  Julia  came  into 
operation.  Several  Leges  Juliae  Judi- 
ciariae  are  also  mentioned,  which  related 
both  to  Judicia  Publica  and  Privata,  and 
some  of  which  may  probably  belong  to 
the  time  of  the  dictator  Caesar. 

The  development  of  the  Roman  law 
in  the  Imperial  period  was  little  atiected 
by  direct  legislation.  New  laws  were 
made  by  Senatus  Consulta,  and  subse- 
quently by  the  Constitutiones  Principum ; 
but  that  which  gives  to  this  period  its 
striking  characteristic  is  the  effect  pro- 
duced by  the  Responsa  and  the  writings 
of  the  Roman  jurists. 

So  long  as  the  law  of  religion  or  the 
Jus  Pontificium  was  blended  with  the 
Jus  Civile  in  its  limited  sense,  and  the 
knowledge  of  both  was  confined  to  the 
patricians,  jurisprudence  was  not  a  pro- 
fession. But  with  the  gradual  separation 
of  the  Jus  Civile  and  Pontificium,  which 
was  partly  owing  to  the  political  changes 
by  which  the  estate  of  the  plebeians  was 
put  on  a  level  with  that  of  the  patricians, 
there  arose  a  class  of  persons  who  are 
designated  as  Jurisperiti,  Jurisconsulti, 
Prudentes,  and  by  other  equivalent  names. 
Of  these  jurisconsulti  the  earliest  on  re- 
cord is  Tiberius  Coruncanius,  a  plebeian 
Poatifex  Maximus,  and  consul  B.C.  280: 


he  is  said  to  have  been  the  first  who  pro- 
fessed to  expound  the  law  to  any  person 
who  wanted  his  assistance ;  he  left  no 
writings,  but  many  of  his  Responsa  were 
recorded.  Tiberius  Coruncanius  had  a 
long  series  of  successors  who  cultivated 
the  law,  and  whose  responsa  and  writings 
were  acknowledged  and  received  as  a 
part  of  the  Jus  Civile.  The  opinions  of 
the  jurisconsulti,  whether  given  upon 
questions  referred  to  them  at  their  own 
houses,  or  with  reference  to  matters  in 
litigation,  were  accepted  as  the  safest  rule 
by  which  a  judex  or  an  arbiter  could  be 
guided.  Accordingly,  the  mode  of  pro- 
ceeding, as  it  is  described  by  Pomponius, 
is  perfectly  simple ;  the  judices  in  difficult 
cases  took  the  opinion  of  the  jurisconsulti, 
who  gave  it  either  orally  or  in  writing. 
Augustus,  it  is  said,  gave  the  responsa  of 
the  jurists  a  ditl'erent  character.  Before 
his  time,  their  responsa,  as  such,  could 
have  no  binding  force,  and  they  only  in- 
directly obtained  the  character  of  law  by 
being  adopted  by  those  who  were  em- 
powered to  pronounce  a  sentence.  Au- 
gustus gave  to  certain  jurists  the  respon- 
dendi  jus,  and  declared  that  they  should 
give  their  responsa  "  ex  ejus  auctoritate." 
In  the  time  of  Gains  (i.,  7)  the  Responsa 
Prudentium  had  become  a  recognised 
source  of  law ;  but  he  observes  that  the 
responsa  of  those  only  were  to  be  so  con- 
sidered who  had  received  permission  to 
make  law  (jura  condere);  and  he  adds 
that  if  they  all  agreed,  their  opinion  was 
to  be  considered  as  law ;  if  they  disagreed, 
the  judex  might  follow  Mhich  opinion  he 
pleased.  The  matter  is  thus  left  in  some 
obscurity,  and,  for  want  of  more  precise 
information,  we  can  only  conjecture  what 
was  the  precise  way  in  which  these  li- 
censed jurists  under  the  empire  were  em- 
powered to  declare  the  law.  It  is  how- 
ever clear,  both  from  the  nature  of  the 
case  and  the  statement  of  Gains,  that 
their  functions  were  limited  to  exposition, 
or  to  the  declaration  of  what  was  law  in 
a  given  case,  and  that  they  had  no  power 
to  make  new  rules  of  law  as  such ;  fur- 
ther, the  licensed  jurists  must  have  formed 
a  body  or  college,  for  otherwise  it  is  not 
possible  to  conceive  how  the  opinions  of 
the  majority  could  be  ascertained  on  any 
given  occasion. 
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The  commencement  of  a  more  syste- 
matic exposition  of  law  under  the  empire 
is  indicated  by  the  fact  of  the  existence  of 
two  distinct  sects  or  schools  (scholae)  of 
jurists.  These  schools  originated  under 
Augustus,  and  the  heads  of  each  were  re- 
spectively two  distinguished  jurists,  An- 
tistius  Labeo  and  Ateius  Capito.  But  the 
schools  took  their  names  from  other  ju- 
rists. The  followers  of  Capito's  school, 
called  Sabiniani,  derived  their  name  from 
Massurius  Sabinus,  a  pupil  of  Capito,  who 
lived  under  Tiberius  and  as  late  as  the 
time  of  Nero :  sometimes  they  were  called 
Cassiani,  from  C.  Cassius  Longinus,  ano- 
ther distinguished  pupil  of  Capito.  The 
other  school  was  called  Proculiani,  from 
Proculus,  a  follower  of  Labeo.  If  we 
may  take  the  authority  of  Pomponius, 
the  characteristic  difference  of  the  two 
schools  was  this :  Capito  adhered  to  what 
was  transmitted,  that  is,  he  looked  out  for 
positive  rules  sanctioned  by  time ;  Labeo 
had  more  learning  and  a  greater  variety 
of  knowledge,  and  accordingly  he  was 
ready  to  make  innovations,  for  he  had 
more  confidence  in  himself;  in  other 
words,  he  was  a  philosophical  more  than 
an  historical  juiist.  Gaius,  who  was 
himself  a  Sabinian,  often  refers  to  discre- 
pancy of  opinion  between  the  two  schools ; 
but  it  is  not  easy  to  collect  from  the  in- 
stances which  he  mentions,  what  ought 
to  be  considered  as  their  characteristic 
differences.  Much  has  been  written  on 
the  characteristics  of  these  two  schools ; 
but  nearly  all  that  we  know  is  contained 
in  the  few  words  of  Pomponius,  of  which 
Puchta  (  Cursus  der  Institutionen,  i.  433) 
lias  given  perhaps  the  most  satisfactory 
exposition. 

The  jurisprudentes  were  not  only  au- 
thorised expounders  of  law,  but  they  were 
most  voluminous  writers.  Massurius  Sa- 
binus wrote  three  books  Juris  Civilis, 
which  formed  the  model  of  subsequent 
writers.  The  commentators  on  the  Edict 
were  also  very  numerous,  and  among 
them  are  the  names  of  Pomponius,  Gaius, 
Ulpian,  and  Paulus.  Gaius  wrote  an 
elementary  work,  which  furnished  the 
model  of  the  Institutiones  of  Justinian. 
Commentaries  were  also  written  on  vari- 
ous lieges,  and  on  the  Senatus  Consulta 
of  the  Imperial  period ;  and  finally,  the 


writings  of  the  earlier  jurists  themselves 
were  commented  on  by  their  successors. 
The  long  series  (-f  writers  to  whom  the 
name  of  classical  jurists  has  been  given, 
ends,  about  the  time  of  Alexander  Severus, 
with  Modestinus,  who  was  a  pupil  of 
Ulpian.  Some  idea  may  be  formed  ol 
the  vast  mass  of  their  writings  from  the 
titles  of  their  works  as  preserved  in  the 
'Digest,'  and  from  the  'Index  Floren- 
tinus;*  but  with  the  exception  of  the 
fragments  which  were  selected  by  the 
compilers  of  that  work,  this  great  mass  ol 
juristical  literature  is  nearly  lost. 

Among  the  sources  of  law  in  the  Impe- 
rial period  are  the  Imperial  Constitutiones, 
the  nature  of  which  has  been  explained. 
[Constitutions,  Rosian.] 

With  the  decline  of  Roman  jurispru- 
dence began  the  period  of  compilations 
or  codes,  as  they  were  termed.  The 
earliest  were  the  Codex  Gregorianus  and 
Hermogenianus,  which  are  only  known 
from  fragments.  The  Codex  Grego- 
rianus, so  far  as  we  know  it,  began  with  the 
constitutions  of  Sept.  Severus,  and  ended 
with  those  of  Diocletian  and  Maximian 
The  Codex  Hermogenianus,  so  far  as  it 
is  known,  contained  constitutions  also  oi 
Diocletian  and  Maximian,  and  perhaps 
some  of  a  later  date.  Though  these  codes 
were  mere  private  collections,  they  appa- 
rently came  to  be  considered  as  authority, 
and  the  codes  of  Theodosius  and  Justi- 
nian were  formed  on  their  model. 

The  code  of  Theodosius  was  compiled 
under  the  authority  of  Theodosius  II., 
emperor  of  the  East.  It  was  promulgated 
as  law  in  the  Eastern  empire,  a.d.  438 ; 
and  in  the  same  year  it  was  confirmed  as 
law  in  the  Western  empire  by  Valentinian 
III.  and  the  Roman  senate.  This  code 
consists  of  sixteen  books,  the  greater  part 
of  which,  as  well  as  of  the  Novella;,  sub- 
sequently promulgated  by  Theodosius  1 1. 
are  extant  in  their  original  form.  The 
commission  who  compiled  it  were  in- 
structed to  collect  all  the  Edicta  and 
Leges  Generales  from  the  time  of  Con- 
stantine,  and  to  follow  the  Codex  Grego- 
rianus and  Hermogenianus  as  their  model. 
Though  the  arrangement  of  the  subse- 
quent code  of  Justinian  differs  consider- 
ably from  that  of  Theodosius,  it  is  clear 
from  a  comparison  of  them  that  the  com- 
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pilers  of  Justinian's  code  were  greatly 
aided  by  that  of  his  Imperial  predecessor. 
The  valuable  edition  of  the  Theodosian 
Code,  by  J.  Gothofredus  (6  vols.  foL, 
Lugd.,  1665),  re-edited  by  Kitter,  Leipzig, 
1736-1745,  contains  the  first  five  books 
and  the  beginning  of  the  sixth,  only  as 
they  are  epitomized  in  the  Breviarium ; 
and  this  is  also  the  case  with  the  edition 
of  the  'Jus  Civile  Antejustinianeum,' 
published  at  Berlin  in  1815.  But  recent 
discoveries  have  greatly  contributed  to 
improve  the  first  five  books.  The  most 
recent  edition  of  the  *Jus  Civile  Ante- 
justinianeum' is  that  of  Bonn,  1835  and 
1837. 

The  legislation  of  Justinian  is  treated 
of  under  JusTirjiAN's  Legislation. 

There  are  numerous  works  on  the  his- 
tory of  the  Roman  law,  but  it  will  be 
sufficient  to  mention  a  few  of  the  more 
recent,  as  they  contain  references  to  all 
the  earlier  works:  Lehrhuch  der  Ges- 
chichte  des  Bomischen  Rechts,  by  Hugo, 
of  which  there  are  numerous  editions; 
Geschichte  des  JRomischen  Privatrechts, 
by  Zimmern ;  Geschichte  des  Romischen 
Rechts,  by  F.  Walter,  1840;  and  for  the 
later  history  of  the  Roman  law,  Geschichte 
des  Romischen  Rechts  im  Mittelalter,  by 
Savigny. 

ROUNDHEADS,  a  name  given  to  the 
republicans  in  England,  at  the  end  of  the 
reign  of  Charles  L  and  during  the  Com- 
monwealth. The  name  seems  to  have 
been  first  applied  to  the  Puritans  because 
they  wore  their  hair  cut  close,  but  to  have 
been  afterwards  extended  to  the  whole 
republican  party.  The  Cavaliers,  or 
royal  party,  wore  their  hair  in  long 
ringlets. 

ROYALTY.  The  French  words  roi 
and  royal  correspond  to  the  Latin  words 
rex  and  regalis ;  and  from  royal  has  been 
formed  royalty  (now  royaute') ;  whence 
has  been  borrowed  the  English  word 
royalty.  The  corresponding  Latin  word 
is  reyalitas,  which  occurs  in  the  Latin  of 
the  middle  ages.     (Ducange,  in  v.) 

Royalty  properly  denotes  the  condi- 
tion or  status  of  a  person  of  royal  rank, 
such  as  a  king  or  queen,  or  reigning 
prince  or  duke,  or  any  of  their  kindred. 
The  possession  of  the  royal  status  or 
condition  does  not  indicate  that  the  pos- 


sessor of  it  is  invested  with  any  determi- 
nate political  powers ;  and  therefore 
royalty  is  not  equivalent  to  monarchy  or 
sovereignty.  A  royal  person  is  not  neces- 
sarily a  monarch ;  or,  in  other  words, 
does  not  necessarily  possess  the  entire 
sovereign  power.  The  powers  possessed 
by  persons  of  royal  dignity  have  been 
very  different  in  different  times  and 
places ;  and  have  varied  from  the  per- 
formance of  some  merely  honorary  func- 
tions to  the  exercise  of  the  entire  sove- 
reignty.    [King,  Sovereignty.] 

In  popular  discourse  royalty  is  made 
equivalent  to  monarchy  or  sovereignty ; 
and  a  king  is  called  monarch  or  sove- 
reign without  any  reference  to  the  fact 
whether  he  possesses  the  entire  sovereign 
power  or  only  a  portion  of  it.  The 
principal  causes  of  this  confusion  are 
stated  in  Monarchy.  The  confusion 
is  attended  with  important  consequences 
both  in  speculative  and  practical  politics. 

RUBRIC  (from  the  Latin  rubrica,  a 
kind  of  red  earth  or  stone),  a  name  given 
to  the  titles  of  chapters  in  certain  ancient 
law-books:  and  more  especially  to  the 
rules  and  directions  laid  down  in  our 
Liturgy  for  regulating  the  order  of  the 
service.  These,  in  both  instances,  were 
formerly  written  or  printed,  as  the  case 
might  be,  for  distinction's  sake  in 
red  characters,  and  have  retained  the 
name,  though  now  printed  in  black.  In 
the  Latin  language  rubrica  has  like 
meanings.  It  signifies  a  heading  or  title 
of  the  things  which  are  contained  in  a 
law  or  in  an  edict.  Thus  there  was  an 
interdict  called  Uude  vi  from  its  initial 
word,  and  Unde  vi  was  accordingly  the 
rubrica  or  heading  under  which  the 
edict  would  be  found  {Dig.  43,  tit.  16). 

RULE  (in  Law)  is  an  order  of  one  of 
the  three  superior  courts  of  Common 
Law.  Rules  are  either  general  or  par- 
ticular. 

General  rules  are  such  orders  relating 
to  matters  of  practice  as  are  laid  down 
and  promulgated  by  the  court.  They 
are  a  declaration  of  what  the  court  will 
do,  or  require  to  be  done,  in  ail  mattere 
falling  within  the  terms  of  the  rule. 
The  power  of  issuing  rules  for  regulating 
the  practice  of  each  court  is  incident  to 
the  jurisdiction  of  the  court.     By  a  re- 
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cent  Act  of  Parliament  (3  &  4  \Vm. 
IV.  c.  42),  the  judges  were  authorised 
within  five  years  from  the  date  of  it 
(1833)  to  make  rules  of  a  more  compre- 
hensive nature,  relating  especially  to 
pleading  in  civil  actions.  These  rules 
after  being  laid  before  both  houses  of 
parliament  within  certain  times  men- 
tioned in  the  Act,  were  to  have  "  the  like 
force  and  effect  as  if  the  provisions  con- 
tained therein  had  been  expressly 
enacted  by  parliament."  In  exercise  of 
this  authority,  a  number  of  rules, 
generally  called  "  The  New  Rules,"  have 
been  promulgated,  which  have  intro- 
duced very  material  changes  in  the 
mode  of  pleading.  (Stephens  on  Plead- 
ing ;  Chitty  on  Pleading ;  Jervis  on  the 
New  Pules.)  Formerly  each  court  of  com- 
mon law  issued  its  own  general  rules, 
without  much  regard  to  the  practice  in 
the  other  courts.  Of  late  the  object  has 
been  to  assimilate  the  practice  in  all  the 
courts  of  common  law. 

Rules  not  general  are  such  as  are  con- 
fined to  the  particular  case  in  reference 
to  which  they  have  been  granted.  Of 
these,  some,  which  are  said  to  be  "  of 
course,"  are  drawn  up  by  the  proper 
officers  on  the  authority  of  the  mere 
signature  of  counsel,  without  any  formal 
application  to  the  court ;  or  in  some  in- 
stances, as  upon  a  judge's  fiat  or  allow- 
ance by  the  master,  &c.,  without  any 
signature  by  counsel ;  others  require  to 
be  handed  in  as  well  as  signed  by 
counsel.  Rules  which  are  not  of  course, 
are  grantable  on  application,  or,  as  it  is 
technically  termed,  "  the  motion,"  either 
of  the  party  actually  interested  or  of  his 
counsel.  Where  the  grounds  of  the 
motion  are  required  to  be  particularised, 
the  facts  necessary  to  support  it  must  be 
stated  in  an  affidavit  by  competent  wit- 
nesses. After  the  motion  is  heard,  the 
court  either  grants  or  refuses  the  rule. 
A  rule,  when  granted,  may,  according  to 
circumstances,  be  either  "  to  show  cause  " 
or  it  may  be  "  absolute  in  the  first  in- 
stance." The  term  "  rule  to  show  cause," 
also  called  a  "  rule  nisi."  means  that 
unless  the  party  against  whom  it  has 
been  obtained  shows  sufficient  cause  to 
the  contrary,  the  rule,  which  is  condi- 
tional, will  become   absolute.     After  a 


rule  nisi  has  been  obtained,  it  is  drawn 
up  in  form  by  the  proper  officer,  and 
served  by  the  party  who  obtains  it  upon 
the  party  against  whom  it  has  been 
obtained,  and  notice  is  given  him  to 
appear  in  court  on  a  certain  day  and 
show  cause  against  it.  He  may  do  this 
either  by  showing  that  the  facts  already 
disclosed  do  not  justify  the  granting  of 
the  application,  or  he  may  contradict 
those  facts  by  further  affidavits.  The 
counsel  who  obtained  the  rule  is  then 
heard  in  reply.  If  the  court  think 
proper  to  grant  the  application,  or  if  no 
one  appears  to  oppose  it,  the  rule  is  said 
to  be  made  "absolute."  If  they  refuse 
the  application,  the  rule  is  said  to  be 
"  discharged." 

lioles  may  be  moved  for  either  in  re- 
ference to  any  matter  already  pending 
before  the  court,  as  for  a  change  of 
venue  in  an  action  already  commenced, 
or  for  a  new  trial,  &c. ;  or  in  respect  of 
matters  not  pending  before  the  court,  as 
for  a  criminal  information,  a  mandamus, 
&c. 

A  copy  of  a  rule  obtained  from  the 
proper  officer  is  legal  proof  of  the  ex- 
istence of  such  a  rule.  (Tidd's  Practice ; 
Archbold's  Practice.) 

The  rules  which  regulate  the  practice 
of  the  Court  of  Chancery  are  called 
orders. 

RURAL  DEAN.    [Dean.] 

RUSSIA  COMPANY.  [Joint  Stock 
Company,  p.  139.] 


SACRILEGE  (from  the  Latin  Sacri- 
legium)  is  "  the  felonious  taking  of  any 
goods  out  of  any  parish-church  or  other 
church  or  chapel."  By  the  common  law 
it  was  a  capital  offence,  though  the  of- 
fender seems  to  have  been  entitled  to  the 
benefit  of  clergy  at  the  discretion  of  the 
ordinary.  But  even  if  it  were  not  clergy- 
able at  the  common  law,  yet  the  statute 
25  Edw.  III.  c.  4,  "  De  Clero,"  compre- 
hended this  as  well  as  other  crimes,  and 
gave  "  the  privilege  of  holy  church  to  all 
manner  of  clerks,  as  well  secular  as  reli- 
gious." Sacrilege  was  apparently  the  only 
felony  at  common  law  which  deprived 
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the  oftender  of  the  privilege  of  sanc- 
tuary. 

The  present  state  of  the  law  of  sacrilege 
depends  on  the  statute  7  &  8  Geo.  IV.  c. 
29,  s.  10,  which  enacts  that  "if  any  per- 
son shall  break  and  enter  any  church  or 
chapel,  and  steal  therein  any  chattel,  or 
having  stolen  any  chattel  in  any  church 
or  chapel,  shall  break  out  of  the  same, 
every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

By  9  Geo.  IV.  c.  55,  s.  10,  the  same 
protection  was  extended  to  meeting-houses 
and  all  places  of  divine  worship. 

By  statute  5  &  6  Wm.  IV.  c.  81,  the 
punishment  of  death  was  abolished,  and 
transportation  for  life  or  for  any  term  not 
less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  any  terra 
not  exceeding  four  years,  was  substituted 
in  its  place.  These  penalties  were  again 
altered  by  6  Wm.  IV.  c.  4,  which  limited 
the  term  of  imprisonment  to  three  years, 
and  gave  to  the  court  a  discretionary 
power  of  awarding  any  period  of  solitary 
confinement  during  such  term.  But  now, 
by  the  statute  7  Wm.  IV.  and  1  Viet.  c. 
90,  s.  5,  no  offender  may  be  kept  in  soli- 
tary confinement  for  more  than  one 
month  at  a  time,  or  three  months  in  the 
space  of  one  year. 

The  Roman  sacrilegium  was  defined  to 
be  the  "  stealing  of  sacred  things  "  (sa- 
crarum  rerum  furtura),  that  is,  the  rob- 
bing temples  or  stealing  thmgs  from  them 
which  had  been  appropriated  to  the  pur- 
poses of  religion.  It  was  not  unusual  for 
persons  to  deposit  their  money  in  temples 
for  safe  keeping ;  and  it  was  a  doubtful 
question  whether  the  stealing  of  such 
money  was  sacrilege.  A  rescript  of  Sep- 
timius  Severus  and  Caracalla  determined 
that  the  taking  of  a  private  person's  mo- 
ney from  a  temple  was  only  theft.  {Dig., 
xlviii.,  tit.  19,  s.  5).  In  the  Republican 
period  Sacrilegium  had  also  the  wider 
meaning  of  any  offence  against  religion, 
a  principle  which  was  more  fully  de- 
veloped in  the  Imperial  period.  The 
Lex  Julia  on  Peculatus,  which  was  the 
embezzlement  of  public  property,  placed 
Sacrilegium  on  the  same  footing  with 
Peculatus  as  to  the  penalties. 

(Rein,  Crimiiialrecht  der  Romer,  p.  691). 

SAILORS.     [Ships.] 


SALVAGE.  [Ships.] 
SANCTION.  [Law,  p.  175.] 
SANCTUARY,  a  consecrated  place 
which  gave  protection  to  a  criminal  taking 
refuge  there.  The  word  also  signified 
the  privilege  of  sanctuary,  which  was 
granted  by  the  king  for  the  protection  of 
the  life  of  an  offender.  Under  the  do- 
minion of  the  Normans  thei'e  appear  early 
to  have  existed  two  kinds  of  sanctuary ; 
one  general,  which  belonged  to  every 
church,  and  another  peculiar,  which  ori- 
ginated in  a  grant  by  charter  from  the 
king.  The  general  sanctuary  afforded  a 
refuge  to  those  only  who  had  been  guilty 
.  of  capital  felonies.  On  reaching  it,  the 
j  felon  was  bound  to  declare  that  he  had 
I  committed  felony,  and  came  to  save  his 
!  life.  [Abjuration  of  the  Realm.] 
A  peculiar  sanctuary  might,  if  such  pri- 
vilege was  granted  by  the  charter,  afford 
a  place  of  refuge  even  for  those  who  had 
committed  high  or  petty  treason ;  and  a 
party  escaping  thither  might,  if  he  chose, 
remain  undisturbed  for  life.  He  still, 
however,  had  the  option  to  take  the  oath 
of  abjuration  and  quit  the  realm.  Sanc- 
tuary seems  in  neither  case  to  have  been 
allowed  as  a  protection  to  those  who 
escaped  from  the  sheriff  after  being  de- 
livered to  him  for  execution.  During 
the  latter  part  of  the  reign  of  Henry 
VIII.,  at  the  time  when  the  religious 
houses  were  dissolved,  several  statutes 
were  passed  (26  Hen.  VIII.  c.  13;  27 
Hen.  VIIL  c.  19;  32  Hen.  VIII.  c 
12),  which  regulated,  limited,  and  par- 
tially abolished  the  privilege  of  sanctuary, 
both  as  regarded  the  number  and  classes 
of  criminals  entitled  to  it,  and  also  the 
places  possessing  the  privilege.  Finally, 
by  21  James  I.  c.  28,  s.  7,  it  was  enacted 
that  no  sanctuary  or  privilege  of  sanc- 
tuary should  thereafter  be  admitted  or 
allowed  in  any  case.  [Abjuration  of 
THE  Realm  ;  Asylum.] 

(Reeve's  History  of  the  English  Law ; 
Comyn's  Digest,  tit.  'Abjuration;'  4 
Blackstone,  Com.) 

SAPPERS  AND  MINERS,  ROYAL, 
the  non-commissioned  officers  and  pri- 
vates of  the  corps  of  Royal  Engineers. 
They  are  employed  in  building  and  re- 
pairing permanent  fortifications,  in  rais- 
ing field-redoubts  and  batteries,  in  making 
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gabions  and  fascines,  in  digging  trenches 
and  executing  galleries  of  mines  during 
sieges,  and  also  in  forming  bridges  of 
rafrs.  boats,  and  pontoons. 

From  1812  to  the  peace  in  1814,  the 
corps  of  sappers  and  miners  amounted  to 
2Stil  men;  and  during  the  hostilities  in 
1815,  it  consisted  of  2421  men.  At  pre- 
sent it  consists  of  13  companies,  each  of 
(;8men;  and,  besides  the  regular  course 
of  instruction  in  sapping,  mining,  making 
gabions,  fascines,  &c.,  the  men  are  taught 
the  most  elementary  principles  of  fortifi- 
cation, the  manner  of  drawing  plans  and 
sections  of  buildings,  and,  to  a  certain 
extent,  the  art  of  land-surveying.  Several 
of  the  companies  are  employed  in  the 
Colonies  in  the  exercise  of  their  profes- 
sional duties;  and  of  those  which  remain 
in  this  country,  some  are  engaged  under 
the  officers  of  engineers  in  the  mechanical 
operations  connected  with  the  survey  of 
Great  Britain  and  Ireland  which  is  being 
carried  on  by  the  Board  of  Ordnance ; 
parties  of  the  corps  also  regularly  attend 
the  Royal  Military  College  at  Sandhurst 
aud  the  East  India  Company's  seminary 
at  Addiscombe,  where  they  execute,  for 
the  instruction  of  the  gentlemen-cadets, 
the  several  works  connected  with  the 
practice  of  field-fortification.  The  troops 
of  the  corps  have  invariably,  in  whatever 
part  of  the  world  they  have  been  em- 
ployed, conducted  themselves  as  intelli- 
gent men  and  steady  soldiers. 

SAVINGS'  BANKS  are  banks  esta- 
blished to  encourage  habits  of  prudence 
in  the  poorer  classes,  who  were  previously 
without  any  places  where  they  could 
safely  and  profitably  deposit  their  savings. 

The  origin  of  savings'  banks  has  been 
attributed  to  the  Rev.  Joseph  Smith,  of 
Wendover,  who,  in  the  year  1799,  circu- 
hited  proposals,  in  conjunction  with  two 
of  his  parishioners,  in  which  they  offered 
to  receive  from  any  inhabitant  of  the 
parish  any  sum  from  tM'opence  upwards 
every  Sunday  evening  during  the  summer 
months,  to  keep  au  exact  account  of  the 
money  deposited,  and  to  repay  at  Christ- 
mas to  each  individual  the  amount  of  his 
deposit,  with  the  addition  of  one-third  to 
the  sum.  The  depositors  were  at  liberty 
to  demand  and  receive  back  the  amount 
of  their  savings,  without  this  addition  of 


one-third,  at  any  time  before  Christmas, 
if  they  stood  in  need  of  their  money. 

The  next  institution  of  this  kind  that 
was  established,  of  which  we  have  any 
account,  was  founded  at  Tottenham,  in 
Middlesex,  by  Mrs.  Priscilla  Wakefield. 
This,  which  was  called  the  Charitable 
Bank,  bore  a  nearer  resemblance  to  the 
savings'  banks  of  the  present  day  than  the 
Wendover  plan.  The  Tottenham  bank 
was  opened  in  1 804.  At  first  the  accounts 
were  kept  by  Mrs.  Wakefield,  who  was 
assisted  by  six  gentlemen  who  undertook 
each  to  receive  an  equal  part  of  the  sums 
deposited,  and  to  allow  five  per  cent,  in- 
terest on  the  same  to  such  depositors  of 
20  shillings  and  upwards  as  should  leave 
their  money  for  at  least  a  year  in  their 
hands.  In  proportion  as  the  amount  of 
the  deposits  increased,  additional  trustees 
were  chosen,  so  as  to  diminish  the  losi 
which  might  otherwise  have  been  con- 
siderable, owing  to  the  high  rate  of  in- 
terest that  was  allowed.  In  1808  a  so- 
ciety was  formed  at  Bath,  managed  by 
eight  individuals,  four  of  whom  were 
ladies,  who  received  the  savings  of  do- 
mestic servants,  aud  allowed  interest 
upon  the  same  at  the  rate  of  four  per  cent. 

The  Parish  Bank  Friendly  Society  of 
Ruth  well  was  formed  in  1810  by  Mr. 
Henry  Duncan,  who  published  an  account 
of  his  institution  with  the  hope  of  pro- 
moting similar  establishments  elsewhere. 
This  was  the  first  savings'  bank  regularly 
organised,  which  was  brought  before  the 
public,  and  it  is  owing  to  this  successful 
imdertaking  that  previous  to  the  year 
1817  there  were  seventy  savings'  banks 
established  in  England,  four  in  Wales, 
and  four  in  Ireland. 

In  the  year  1817  legislative  provisions 
were  made  for  the  management  of  thef« 
institutions.  Acts  were  passed  (57  G<o. 
III.  c.  105  and  130)  for  encouraging  the 
establishment  of  banks  for  savings  in  Ire- 
land and  England  respectively.  Under 
these  acts,  the  trustees  and  managers,  who 
were  prohibited  from  receiving  any  per- 
sonal profit  or  advantage  from  the  insti- 
tutions, were  required  to  enrol  the  rules 
of  their  institutions  at  the  sessions.  A 
fund  was  established  in  the  office  for  the 
reduction  of  the  national  debt  in  London, 
i  entitled,  <  The  Fund  for  the  Banks  for 
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Savings,'  and  to  this  fund  the  trustees 
were  bound  to  transmit  the  amount  of  all 
deposits  that  might  be  made  with  them 
when  the  sum  amounted  to  50l.  or  more. 
For  the  amount  so  invested  the  trustees 
received  a  debenture,  carrying  interest  at 
the  rate  of  threepence  per  centum  per 
diem,  or  4/.  Us.  3d.  per  centum  per  an- 
num, payable  half-yearly.  The  rate  of 
interest  then  usually  allowed  to  depositors 
was  four  per  cent.  In  Ireland  the  depo- 
sitors were  restricted  to  the  investment  of 
.50Z.  in  each  year,  and  in  England  the 
same  restriction  was  imposed,  with  a  re- 
laxation in  favour  of  the  first  year  of  a 
person's  depositing,  when  100/.  might  be 
received.  No  further  restriction  was  at 
this  time  thought  necessary  as  to  the 
amount  invested,  neither  was  the  depositor 
prevented  from  investing  simultaneously 
in  as  many  different  savings'  banks  as  he 
might  think  proper.  This  circumstance 
was  found  liable  to  abuse,  and  an  Act 
was  passed  in  1 824,  which  restricted  the 
deposits  to  50Z.  in  the  first  year  of  the  ac- 
count being  opened,  and  30Z.  in  each  sub- 
sequent year,  and  when  the  whole  should 
amount  to  200l.  exclusive  of  interest,  no 
further  interest  was  to  be  allowed.  Sub- 
scribers to  one  savings'  bank  were  like- 
wise not  allowed  to  make  deposits  in  any 
other,  but  the  whole  money  deposited 
might  be  drawn  from  one  savings'  bank 
in  order  to  be  placed  in  another. 

In  1828  a  further  Act  was  passed,  en- 
titled *  An  Act  to  consolidate  and  amend 
the  laws  relating  to  Savings'  Banks,'  and 
it  is  under  the  provisions  of  this  Act  (9 
Geo.  IV.  c.  92).  and  of  7  &  8  Vict.  c.  83, 
that  all  savings'  banks  are  at  present  con- 
ducted. It  is  provided  h^  the  7  &  8  Vict. 
c.  83,  s.  19,  that  two  written  or  printed 
copies  of  all  rules  or  alterations  of  rules 
of  savings'  banks,  signed  by  two  trustees, 
shall  be  submitted  to  the  barrister  ap- 
pointed under  9  Geo.  IV.  c.  92,  for  his 
certificate,  and  the  said  barrister  must 
return  one  of  such  copies  when  certified 
to  the  trustees  and  transmit  the  other  to 
the  commissioners  for  the  reduction  of 
the  national  debt.  This  provision  stands 
in  place  of  the  provision  in  9  Geo.  IV. 
c.  92,  which  required  that  a  transcript 
of  the  rules  of  a  savings'  bank  or  govern- 
ment annuity  society  should  be  deposited 


with  or  filed  by  the  clerk  of  the  peace, 
and  a  certificate  thereof  returned  to  the 
institution,  and  that  such  transcript  should 
be  laid  before  the  justices  at  sessions. 

The  money  deposited  in  savings'  banks 
must  be  invested  in  the  Bank  of  England, 
or  of  Ireland,  in  the  names  of  the  commis- 
sioners for  the  reduction  of  the  national 
debt.  The  receipts  given  to  the  trustees 
of  savings'  banks  for  money  thus  invested 
bear  interest  at  the  rate  of  3l.  5s.  per  cent., 
and  the  interest  paid  to  depositors  must 
not  exceed  3/.  Os.  10c?.  percent,  per  annum, 
the  difference  being  retained  by  the  trustees 
to  defray  the  expenses  of  the  bank.  The 
trustees  are  not  allowed  to  receive  depo- 
sits from  any  individuals  whose  previous 
deposits  have  amounted  to  150Z.,  and 
when  the  balance  due  to  any  one  depositor 
amounts  with  interest  to  200/ ,  no  further 
interest  is  to  be  allowed ;  and  not  more 
than  30/.  can  be  deposited  by  one  person  in 
any  one  year.  Trustees  or  treasurers  of 
any  charitable  provident  institution,  or 
charitable  donation  or  bequest  for  the 
maintenance,  education,  or  benefit  of  the 
poor,  may  invest  sums  not  exceeding  lOOif. 
per  annum,  and  not  exceeding  300/.,  prin- 
cipal and  interest  included.  Friendly 
societies  whose  rules  have  been  certified 
pursuant  to  acts  of  parliament  relating 
thereto,  may  deposit  the  whole  or  any 
part  of  their  fund. 

The  increase  of  savings'  banks  has  been 
great  beyond  all  expectation.  On  the 
20th  of  November,  1833,  there  were  385 
savings'  banks  in  England  holding  ba- 
lances belonging  to  414,014  depositors, 
which  amounted  to  13,973,243/.,  being  on 
an  average  34/.  for  each  depositor.  There 
were  at  the  same  time  in  Wales  23  savings' 
banks,  having  balances  amounting  to 
361,150/.  belonging  to  11,  269  depositors, 
being  an  average  of  32/.  for  each  deposi- 
tor; while  in  Ireland  there  were  76 
savings'  banks,  with  funds  amounting  to 
1,380,718/.,  deposited  by  49,872  persons, 
the  average  amount  of  whose  deposits 
was  28/.  The  total  for  England,  Wales, 
and  Ireland  was  consequently  484  sa- 
vings' banks,  with  funds  amounting  to 
15,715,111/.;  the  number  of  accounts 
open  was  475,1 55,  and  the  average  amount 
of  deposits  was  consequently  33/.  On 
the  20th  of  Novemb«»  i«33.  there  were 
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244,575  depositors  of  sums  under  20?.  in 
the  savings'  banks  of  England,  Wales, 
and  Ireland,  whose  savings  amounted  to 
1,734,709/.,  being  an  average  of  ll.  Is. 
lOrf.  for  each  depositor. 

By  the  3  Wm.  IV.  c.  14,  the  industrious 
classes  are  encouraged  to  purchase  annui- 
ties, to  commence  at  any  deferred  period 
which  the  purchaser  may  choose,  the 
purchase-money  being  paid  either  in  one 
sum  at  the  time  of  agreement,  or  by 
weekly,  monthly,  quarterly,  or  yearly  in- 
stalments, as  the  purchaser  may  deter- 
mine. The  transactions  under  this  Act 
are  to  be  carried  on  through  the  medium 
of  savings'  banks,  or  by  societies  esta- 
blished for  the  purpose,  and  of  which  the 
rector  or  other  minister  of  the  parish,  or 
a  resident  justice  of  the  peace,  shall  be 
one  of  the  trustees.  The  7  &  8  Vict.  c.  83, 
contains  some  fresh  regulations  as  to  these 
annuities,  as  well  as  to  other  matters  that 
concern  savings'  banks.  This  act  extends 
to  societies  for  purchasing  annuities  as 
well  as  to  savings'  banks,  and  to  Great  Bri- 
tain and  Ireland,  Berwick-upon-Tweed, 
Guernsey,  Jersey,  and  the  Isle  of  Man. 

Rules  framed  in  agreement  with  the 
statute  have  been  issued  by  the  commis- 
sioners for  the  reduction  of  the  national 
debt.  These  rules  provide,  among  other 
things,  that  no  person  being  a  trustee, 
treasurer,  or  manager  of  the  society,  shall 
derive  any  emolument,  direct  or  indirect, 
from  its  funds;  that  the  treasurer,  and 
the  paid  officers  of  the  society  shall  give 
security  for  the  faithful  execution  of  their 
trust ;  that  the  age  of  the  party,  or  nomi- 
nee, upon  whose  life  the  annuity  is  con- 
tracted, must  not  be  under  fifteen  years ; 
that  no  one  individual  can  possess,  or  be 
entitled  to,  an  annuity,  or  annuities, 
amounting  altogether  to  more  than  20/. 
(30/.,  by  the  7  &  8  Vict.  c.  83), 
and  that  no  annuity  of  less  than  4/.  can 
be  contracted  for ;  that  minors  may  pur- 
chase annuities.  The  annuities  are  pay- 
able half-yearly,  on  the  5th  of  January 
and  5th  of  July,  or  on  the  5th  of  April 
and  10th  of  October.  If  any  person 
wishes  to  have  an  annuity  payable  quar- 
terly, that  object  may  be  accomplished 
by  purchasing  one  half  payable  in  Janu- 
ary and  July,  and  the  other  half  payable 
in  April  and  October.     Upon  the  death 
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of  the  person  on  whose  life  the  annuity 
depends,  a  sum  equal  to  one-fourth  part 
of  the  annuity,  beyond  all  unpaid  arrears, 
will  be  payable  to  the  person  or  persons 
entitled  to  such  annuity,  or  to  their  ex- 
ecutors or  administrators,  if  claimed 
within  two  years.  These  annuities  are 
not  transferable,  unless  the  purchaser  be- 
comes bankrupt  or  insolvent,  when  the 
annuity  becomes  the  property  of  the  cre- 
ditors, and  will  be  repurchased,  at  a  fair 
valuation,  by  the  commissioners  for  the 
reduction  of  the  national  debt.  If  the 
purchaser  of  an  annuity  should  be  unable 
to  continue  the  payment  of  his  instalments, 
he  may  at  any  time,  on  giving  three 
months'  notice,  receive  back  the  whole  of 
the  money  he  has  paid,  but  without  inte- 
rest. If  the  purchaser  of  a  deferred  life 
annuity  should  die  before  the  time  arrives 
at  which  the  annuity  would  have  com- 
menced, the  whole  of  the  money  actually 
contributed,  but  not  with  interest,  will  be 
returned  to  his  family  without  any  deduc- 
tion. If  a  person  who  has  contracted  for, 
or  is  entitled  to,  an  annuity,  becomes  in- 
sane, or  is  otherwise  rendered  incapable 
of  acting,  such  weekly  sum  will  be  paid 
to  his  friends  for  maintenance  and  medi- 
cal attendance  as  the  managers  shall  think 
reasonable,  or  any  such  other  payments 
may  be  made  as  the  urgency  of  the  case 
may  require,  out  of  the  sums  standing  in 
the  name  of  the  party.  Any  frauds  that 
may  be  committed  by  means  of  misstate- 
ments and  false  certificates  will  render 
void  the  annuity,  and  subject  the  parties 
offending  to  other  and  severe  penalties. 
The  rules  of  societies  formed  for  carrying 
into  effect  the  purposes  of  this  act  must 
be  signed  by  trustees,  and  duly  certified  by 
the  barrister  appointed  for  the  purpose. 

Annuity  tables,  calculated  under  the 
direction  of  Government,  for  every  ad- 
missible period  of  age,  and  for  every  pro- 
bable deferred  term,  may  be  had  at  the 
office  of  the  commissioners  for  reducing 
the  national  debt,  in  the  Old  Jewry 
London.  Every  information  respecting, 
and  forms  of  rules,  &c.,  for  the  establish- 
ment, &c.  of  friendly  societies,  building 
societies,  loan  societies,  savings'  banks, 
and  government  annuity  societies,  may 
be  obtained  free  of  expense,  on  applying 
by  letter,  post-paid,  directed  to  the  Bar 
2U 
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rister  appointed  to  certify  the  rules  of 
friendly  societies. 

The  5  &  6  Wm.  IV.  c.  57,  passed  in 
September,  1835,  extended  the  provisions 
of  the  9  Geo.  IV.  c.  92,  and  of  3  Wm.  IV. 
c.  14,  to  savings'  banks  in  Scotland,  and 
enabled  existing  banks  to  conform  to  the 
said  Acts  by  preparing  and  depositing 
their  rules  pursuant  to  these  Acts. 

Military  or  Regimental  Savings'  Banks 
were  established  by  warrant  dated  Oc- 
tober 11,  1843.  The  following  is  the 
amount  of  all  sums  deposited  in  them 
within  the  year  ended  March  31,  1844; 
of  all  sums  withdrawn  during  the  same 
period ;  and  of  the  interest  allowed  upon 
£uch  deposits ;  and  also  of  the  number  of 
depositors  on  the  31st  of  March,  1844: — 
£  s.  d. 
Amount  of  sums  deposited  15,069  3  2 
Amount  of  deposits  with- 
drawn .  .  .  316  11  5^ 
Amount  of  interest  allowed  96  10  If 
Balance  due  by  the  public  14,849  1  11^ 
Number  of  depositors  1,890. 
{History  of  Savings'  Banks,  by  J.  Tidd 
Pratt ;  The  Law  relating  to  the  Purchase 
of  Government  Annuities  through  Savings' 
Banks  and  Parochial  Societies,  by  the 
same  author ;  A  Summary  of  Savings' 
Banks,  Sfc,  by  the  same  author,  1846.) 
SCANDAL.  [Libel;  Slander.] 
SCHOOLS.  A  school  is  a  general 
name  for  any  place  of  instruction.  There 
are  schools  for  young  children,  called 
Infant  Schools;  schools  for  children  of 
more  advanced  age ;  and  schools  for  the 
higher  branches  of  learning,  as  Grammar 
Schools,  Colleges,  and  Universities.  There 
are  also  schools  for  special  branches  of 
Imowledge,  as  schools  for  Agriculture, 
Medicine,  Theology,  Law,  and  so  forth. 

The  school  systems  of  all  nations  have 
something  peculiar ;  and  the  peculiarities 
are  closely  connected  with  the  political 
system  of  each  country.  A  good  system 
of  schools  of  all  kinds  suited  to  the  wants 
of  a  political  community  perhaps  exists 
in  no  country,  though  some  of  the  Ger- 
man states  have  perhaps  approached 
liearer  to  establishing  such  a  system 
than  any  other  countries.  There  are 
two  modes  in  which  good  schools  may  be 
established:  a  government  may  make 
the  whole  school  system  a  part  of  ad- 


ministration, and  leave  very  little  to  indi- 
vidual enterprise  and  competition ;  or  the 
establishment  of  schools  of  all  kinds  may 
be  left  nearly  altogether  to  individual 
enterprise.  Perhaps  in  no  country  has 
either  the  one  or  the  other  mode  been 
altogether  followed.  Prussia  is  an  in- 
stance in  which  the  government  has  ap- 
parently done  most  in  the  way  of  direct- 
ing the  establishment  and  management 
of  schools ;  and  in  England,  of  all  coun- 
tries which  have  attained  a  high  degree 
of  wealth  and  power  in  modern  times, 
the  government  has  perhaps  done  the 
least,  though  perhaps  in  no  country  have 
benevolent  individuals  and  associations 
of  individuals  contributed  so  largely  to 
the  establishment  of  permanent  places 
of  education.  England  is  also  the  country 
in  which  there  are  most  schools  kept 
by  individuals  for  the  object  of  private 
profit. 

It  is  impossible  to  consider  a  state  well 
organised  which  shall  not,  to  some  degree 
and  in  some  manner,  superintend  all 
places  for  education.  It  is  equally  im- 
possible to  view  education  as  well  or- 
ganised in  a  state,  if  all  competition  shall 
be  excluded  from  the  system ;  and  in 
fact  there  is  no  counti-y,  not  even  those 
in  which  education  is  most  directly  made 
a  branch  of  administration,  in  which 
some  competition  of  some  kind  does  not 
exist.  In  fact,  if  it  does  not  exist  in  some 
form  and  in  some  degree,  there  will  be 
no  efficient  instruction. 

The  general  consideration  of  this  sub- 
ject is  contained   in  the   article  Edu- 

CATIOX. 

SCHOOLS,  ENDOWED.  An  En- 
dowed School  in  England  is  a  school  which 
was  established  and  is  supported  by  funds 
given  and  appropriated  to  the  perpetual 
use  of  such  school,  either  by  the  king  or 
by  private  individuals.  The  endowment 
provides  salaries  for  the  master  and  usher, 
if  there  is  one,  and  gratuitous  instruction 
to  pupils,  either  generally  or  the  children 
of  persons  who  live  within  certain  de- 
fined limits.  Endowed  schools  may  be 
divided,  with  respect  to  the  objects  of 
the  founder,  into  grammar-schools,  and 
schools  not  grammar-schools.  A  gram- 
mar-school is  generally  defined  to  be  a 
school  in  which  the  learned  languages, 
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the  Latin  and  the  Greek,  are  taught. 
Endowed  schools  may  also  be  divided, 
with  respect  to  their  constitution  for  the 
purposes  of  government,  into  schools 
incorporated  and  schools  not  incorpo- 
rated. Incorporated  schools  belong  to 
tlie  class  of  corporations  called  eleemo- 
synary, which  comprehends  colleges  and 
halls,  and  chartered  hospitals  or  alms- 
houses.    [College]. 

Endowed  schools  are  comprehended 
under  the  general  legal  name  of  Chari- 
ties, as  that  word  is  used  in  the  act  of  the 
43r-d  of  Elizabeth,  chap.  4,  which  is  enti- 
tled, *  An  Act  to  redress  the  Misemploy- 
nient  of  Lands,  Goods,  and  Stocks  of 
Money  heretofore  given  to  Charitable 
Uses.'  Incorporated  schools  have  gene- 
rally been  founded  by  the  authority  of 
letters  patent  from  the  crown,  but  in 
some  cases  by  act  of  parliament.  The 
usual  course  of  proceeding  has  been  for 
the  person  who  intended  to  give  property 
for  the  foundation  of  a  school,  to  apply 
to  the  crown  for  a  licence.  The  licence 
is  given  in  the  form  of  letters  patent, 
which  empower  the  person  to  found  such 
a  school,  and  to  make,  or  to  empower 
others  to  make,  rules  and  regulations  for 
its  government,  provided  they  are  not  at 
variance  with  the  terms  of  the  patent. 
The  patent  also  incorporates  certain  per- 
sons and  their  successors,  who  are  named 
or  referred  to  in  it,  as  the  governors  of 
the  school.  This  was  the  form  of  found- 
ation in  the  case  of  Harrow  School, 
which  was  founded  by  John  Lyon,  in 
the  fourteenth  year  of  Elizabeth,  pursu- 
ant to  letters  patent  from  the  queen. 
Sometimes  the  master  and  usher  are  made 
members  of  the  corporation,  or  the  master 
only ;  and  in  the  instance  of  Berkhamp- 
stead  School,  which  was  founded  by  act 
of  parliament  (2  &  3  Edw.  VI.,  reciting 
certain  letters  patent  of  Henry  VIII.), 
the  corporation  consists  of  the  master  and 
usher  only,  of  whom  the  master  is  ap- 
pointed by  the  crown,  and  the  usher  is 
appointed  by  the  master.  Lands  and 
other  property  of  such  a  school  are 
vested  in  the  corporation,  whose  duty  it 
is  to  apply  them,  pursuant  to  the  terms 
of  the  donation,  in  supporting  the  school. 
Many  school  endowments  are  of  a  mixed 
iiature,  the  funds  being  appropriated  both 


to  the  support  of  a  free-school  and  for 
other  charitable  purposes.  These  other 
purposes  are  very  various ;  but  among 
them  the  union  or  connection  of  an  hos- 
pital or  almshouse  with  a  free-school  is 
one  of  the  most  common. 

Where  there  is  no  charter  of  incorpo- 
ration, which  is  the  case  in  a  great  num- 
ber of  school  endowments,  the  lands  and 
other  property  of  the  school  are  vested 
in  trustees,  whose  duties,  as  to  the  appli- 
cation of  the  funds,  are  the  same  as  in 
the  case  of  an  incorporated  school.  It  is 
necessary  from  time  to  time  for  the  actual 
trustees  to  add  to  their  numbers  by  such 
legal  modes  of  conveyance  as  shall  vest 
the  school  property  in  them  and  the  new 
trustees  jointly.  These  conveyances  some- 
times cause  a  considerable  expense ;  and 
when  they  have  been  neglected,  and  the 
estates  have  consequently  become  vested 
in  the  heir-at-law  of  the  surviving  trustee, 
some  difficulty  is  occasionally  experienced 
in  finding  out  the  person  in  whom  the 
school  estates  have  thus  become  vested. 
When  the  school  property  consists  of 
money,  the  same  kind  of  difficulty  arises ; 
and  money  is  also  more  liable  to  be  lost 
than  land. 

Every  charity,  and  schools  amongst  the 
rest,  seems  to  be  subject  to  visitation.  We 
shall  first  speak  of  incorporated  schools. 

The  founder  may  make  the  persons  to 
whom  he  gives  the  school  property  on 
trust  also  the  governors  of  his  foundation 
for  all  purposes ;  and  if  he  names  no  spe- 
cial visitor,  it  appears  that  such  persons 
will  be  visitors  as  well  as  trustees.  If  he 
names  a  person  as  visitor,  such  person  is 
called  a  special  visitor ;  and  it  is  a  gene- 
ral rule  that  if  the  founder  names  no 
special  visitor,  and  does  not  constitute  the 
governors  of  his  foundation  the  visitors, 
the  heir-at-law  of  the  founder  will  be 
visitor;  and  if  there  is  no  heir-at-law, 
the  crown  will  visit  by  the  lord  keeper  of 
the  great  seal.  The  king  is  visitor  of  all 
schools  founded  by  himself  or  his  ances- 
tors. The  duties  of  trustees  and  visitors 
are  quite  distinct,  whether  the  same  per- 
sons are  trustees  and  visitors,  or  the  trus- 
tees and  visitors  are  difierent.  It  is  the 
duty  of  trustees  to  preserve  the  school 
property,  and  to  apply  it  to  the  purposes 
intended  by  the  founder.     In  respect  of 
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their  trust,  trustees  are  subject  to  the 
jurisdiction  of  the  Court  of  Chancery, 
like  all  other  trustees ;  and  of  course  they 
are  answerable  for  all  misapplication  of 
the  funds.  It  is  the  visitor's  duty  to  in- 
quire into  the  behaviour  of  the  master 
and  usher  in  their  respective  offices,  and 
into  the  general  conduct  of  the  school. 
He  must  judge  according  to  the  founder's 
rules,  which  he  cannot  alter  unless  he  is 
empowered  by  the  terms  of  the  donation 
to  do  so.  There  seems  to  be  no  i-eason 
for  supposing  that  the  king,  in  respect  of 
royal  foundations,  has  any  further  power 
than  other  persons,  and  consequently  he 
cannot  alter  the  terms  of  the  donation, 
unless  this  power  was  originally  reserved 
to  the  founder  and  his  successors ;  but  on 
this  matter  there  may  be  some  difference 
of  opinion.  The  visitor,  or  those  who 
have  visitorial  power,  can  alone  remove  a 
master  or  usher  of  an  endowed  school. 
The  Court  of  Chancery  never  removes  a 
master  or  usher,  when  they  are  part  of 
the  corporate  body,  on  the  general  prin- 
ciple that  this  court  has  no  power  to 
remove  a  corporator  of  any  kind ;  and 
when  there  is  a  visitor,  or  persons  with 
visitorial  power,  the  Court  never  attempts 
directly  to  remove  a  master  or  usher, 
even  if  they  are  not  members  of  the  cor- 
poration. (17  Ves.,  Att.-Gen.  v.  the  Earl 
of  Clarendon.) 

Trustees  of  endowed  schools  which  are 
not  incorporated  are  accountable  in  a 
court  of  equity  for  the  management  of 
the  school  property.  But  the  internal 
management  of  the  school  still  belongs 
to  the  special  visitor,  if  there  is  one ;  and 
if  there  is  no  special  visitor  it  belongs  to 
the  founder's  heir.  Trustees  of  endowed 
schools,  simply  as  such,  aj-e  merely  the 
guardians  of  the  property,  as  already 
observed ;  and  it  is  their  duty  to  take  care 
of  it,  and  to  apply  the  income  according 
to  the  founder's  intention.  It  has,  how- 
ever, happened  that  in  schools  not  incor- 
porated the  jurisdiction  of  the  Court  of 
Chancery  and  the  visitorial  jurisdiction 
have  not  been  kept  quite  distinct ;  and 
cases  have  arisen  in  which  it  has  been 
found  difficult  to  determine  what  ought  to 
be  the  proper  mode  of  proceeding. 

A  free  grammar-school  is  an  endow- 
ment for  teaching  the  learned  languages, 


or  Greek  and  Latin,  and  for  no  othe'. 
purpose,  unless  the  founder  has  prescribed 
other  things  to  be  taught  besides  gram- 
mar. This  legal  meaning  of  the  term 
grammar-school  has  been  fixed  by  va- 
rious judicial  decisions,  and  it  appears  to 
be  established  that,  if  the  founder  merely 
expresses  his  intention  to  found  a  gram- 
mar-school, the  school  must  be  a  school 
for  teaching  Latin  and  Greek  only,  at 
least,  so  far  as  the  teaching  is  gratuitous ; 
other  branches  of  instruction  may  be 
introduced,  but  the  scholars  must  pay  for 
this  extra  instruction.  If  it  should  hap- 
pen that  the  endowment  has,  for  a  long 
time,  been  perverted  from  its  proper  pur- 
poses, this  will '  not  prevent  the  Court  of 
Chancery  from  declaring  a  school  origin- 
ally designed  for  a  grammar-school  to  be 
still  a  grammar-school,  and  it  will  give 
the  proper  directions  for  carrying  into 
eflect  the  founder's  intentions,  whatever 
may  be  the  length  of  time  during  which 
they  have  been  disregarded.  This  was 
the  case  with  the  gram.mar- school  of 
Highgate,  in  the  county  of  Middlesex, 
which  was  founded  by  Sir  Roger  Cholme- 
ley,  under  letters  patent  of  Queen  Eliza- 
beth, under  the  title  of  the  Free  Gram- 
mar-school of  Roger  Cholmeley,  Knight. 
The  statutes  were  made  in  1571,  by  the 
wardens  and  governors,  with  the  consent 
of  the  Bishop  of  London,  under  the  au- 
thority of  the  letters  patent.  The  first 
statute  ordered  that  the  schoolmaster 
should  be  a  graduate,  and  should  teach 
young  children  their  A,  B,  C,  and  other 
English  books,  and  to  write,  and  also  in 
their  grammar  as  they  should  grow  up 
thereto.  An  information  which  was  filed 
against  the  governors,  charged  that  the 
school  had  been  converted  from  a  free 
grammar-school  into  a  mere  charity 
school,  and  that  the  governors  had,  in 
other  ways,  abused  their  trust.  The  facts 
of  the  abuse  were  established,  but  it  was 
shown  that,  so  far  back  as  living  memory 
could  go,  the  school  had  been  merely  a 
place  of  instruction  in  English,  writing, 
and  arithmetic;  and  also  that,  in  other 
respects,  the  statutes  had  not  been  ob- 
served as  far  back  as  the  year  1649.  Not- 
withstanding this,  it  was  declared  by  the 
chancellor  (Eldon)  that  this  was  a  school 
originally  intended  for  the   purpose  of 
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eaching  grammar,  and  a  decree  was 
made  for  restoring  the  school  according 
to  the  intention  of  the  founder.  But  it 
appears  from  the  first  statute  that  the 
school  was  also  intended  to  be  an  English 
school. 

As  to  teaching  something  besides  Latin 
and  Greek  in  an  endowed  school,  Lord 
Eldon  observes  (Att.-Gen.  v.  Hartley, 
2  J.  &  W.,  378),  "if  there  was  an  antient 
free  grammar-school,  and  if  at  all  times 
something  more  had  been  taught  in  it 
than  merely  the  elements  of  the  learned 
languages,  that  usage  might  engraft  upon 
the  institution  a  right  to  have  a  construc- 
tion put  upon  the  endowment  different 
from  what  would  have  been  put  upon  it 
if  a  different  usage  had  obtained."  When 
the  founder  has  only  intended  to  establish 
a  grammar-school,  and  has  applied  all 
the  funds  to  that  purpose,  none  of  them 
can  be  properly  applied  to  any  other 
purpose,  such  as  teaching  the  modern 
languages  or  other  branches  of  know- 
ledge. When  the  funds  of  a  school  have 
increased  so  as  to  be  more  than  su"!!cient 
for  the  objects  contemplated  by  the 
founder,  the  Court  of  Chancery  will  di- 
rect a  distribution  of  the  increased  funds, 
but  it  will  still  apply  the  funds  to  objects 
of  the  same  kind  as  those  for  which  the 
founder  gave  his  property.  If  then  a 
founder  has  given  his  property  solely  for 
the  support  of  a  grammar-school,  it  is  in- 
consistent with  his  intention  to  apply  any 
part  of  the  funds  to  other  purposes,  such 
for  instance  as  paying  a  master  for  teach- 
ing writing  and  arithmetic ;  and  yet  this 
has  been  done  by  the  Court  of  Chancery 
in  the  case  of  Monmouth  school  (3  Russ., 
530)  and  in  other  cases.  The  foundation 
of  Monmouth  school  consists  of  an  alms- 
house, a  free  grammar-school  for  the  edu- 
cation of  boys  in  the  Latin  tongue,  and 
other  more  polite  literature  and  erudition, 
and  a  preacher.  The  letters  patent  de- 
clared that  *'  all  issues  and  revenues  of 
lands  to  be  given  and  assigned  for  the 
maintenance  of  the  almshouse,  school,  and 
preacher,  should  be  expended  in  the  sus- 
tentation  and  maintenance  of  the  poor 
people  of  the  almshouse,  of  the  master 
and  under-master  of  the  school,  and  of 
the  preacher,  and  in  repairs  of  the  lands 
cud  possessions  of  the   charity."     Not- 


withstanding this,  the  Court  of  Chancery 
appointed  a  writing-master,  at  a  salary  of 
6(j/.  per  annum,  to  be  paid  out  of  the 
issues  and  revenues ;  and  thus  it  took  away 
60/.  per  annum  from  those  to  whom  the 
founder  had  given  it.  This  was  done 
on  the  authority  of  a  case  in  the  year 
1797,  which  was  itself  a  bad  precedent. 

Lord  Eldon's  decision  in  the  case  of 
Market  Bosworth  school  (Att.-Gen.  v. 
Dixie,  3  Russ.,  534)  established  an  usher 
in  the  school,  whose  sole  occupation  was 
to  be  to  instruct  the  scholars  m  English, 
writing,  and  arithmetic,  and  it  gave  the 
usher  a  salary  of  90/.  per  annum  out  of 
the  school  funds.  But  in  doing  this  Lord 
Eldon  merely  did  what  the  donor  in- 
tended. Market  Bosworth  is  one  of  those 
grammar-schools  in  which  the  founder 
has  directed  that  other  things  should  be 
taught  besides  Latin  and  Greek.  Ac- 
cording to  the  statutes,  the  school  was  to 
be  divided  into  two  branches,  the  lower 
school  and  the  upper ;  and  "  in  the  first 
form  of  the  lower  school  shall  be  taught 
the  A,  B,  C,  Primer,  Testament,  and  other 
English  books."  In  the  upper  school  the 
instruction  was  confined  to  Latin,  Greek, 
and  Hebrew.  It  is  therefore  in  this  case 
as  clear  that  the  founders  intention  was 
carried  into  effect  by  the  decree  of  the 
court,  as  it  is  clear  that  in  the  case  of  the 
Monmouth  school  such  intention  was  vio- 
lated. The  case  of  Monmouth  school, 
however,  furnished  a  precedent,  which 
has  been  followed  in  other  cases. 

There  are  many  grammar-schools  in 
which  nothing  is  provided  for  or  nothing 
intended  by  the  founder  except  instruc- 
tion in  grammar,  which,  as  the  term  was 
then  understood,  appears  to  have  meant 
only  the  Latin  and  Greek  languages,  or 
sometimes  only  Latin  perhaps.  Where 
provision  is  made  for  other  instruction 
in  addition  to,  or  rather  as  preparatory 
to,  the  grammar  instruction,  modes  of 
expression  like  those  already  mentioned 
in  the  case  of  Highgate  and  Market  Bos- 
worth schools  have  been  used  by  the 
founder  or  the  makers  of  the  statutes. 
In  the  founder's  rules  for  the  grammar- 
school  of  Manchester,  which  has  now  an 
income  of  above  4000Z.  per  annum,  it  is 
said, "  The  high-master  for  the  time  being- 
shall  always  appoint  one  of  his  scholars, 


SCHOOLS,  ENDOWED.        [  663  J       SCHOOLS,  ENDOWED. 


as  he  thinketh  best,  to  instruct  and  teach 
in  the  one  end  of  the  school  all  infants 
that  shall  come  there  to  learn  their 
A,  B,  C,  Primer,  and  sorts,  till  they  being 
in  grammar,"  &c.  In  all  cases  of  gram- 
mar-schools where  this  instruction  is  to 
be  given,  it  was  evidently  intended  as  a 
preparation  for  and  not  as  a  substitute 
for  grammar.  It  was  therefore  clearly 
an  abuse  in  the  case  of  the  Highgate 
school  to  have  converted  it  into  a  mere 
school  for  reading,  writing,  and  arith- 
metic; but  it  is  equally  an  abuse  in  the 
case  of  the  Manchester  school  to  make 
the  following  regulation  as  to  the  ad- 
mission of  pupils,  which  was  in  force  at 
the  time  of  the  Charity  Commissioners' 
Inquiry :  "  All  boys  who  are  able  to  read 
are  admitted  on  application  to  the  head 
master  into  the  lower  school,  where  they 
are  instructed  in  English  and  the  rudi- 
ments of  Latin  by  the  master  of  that 
school.  They  are  so  admitted  about  the 
age  of  six  or  seven." 

Grammar-schools  have  now  for  a  long 
time  been  solely  regulated  by  the  Court 
of  Chancery,  which,  though  affecting 
merely  to  deal  with  them  in  respect  of  the 
trusts  and  the  application  of  the  trust- 
monies,  has  in  fact  gone  much  farther. 
The  court  may  be  applied  to  for  the  pur- 
pose of  establishing  a  school  where  funds 
have  been  given  for  the  purpose,  but  the 
object  cannot  be  effected  without  the  aid 
of  the  court.  It  may  also  be  applied  to 
for  the  purpose  of  correcting  a  misappli- 
cation of  the  funds.  The  court  may  also 
be  applied  to  in  order  to  sanction  the  ap- 

Slication  of  the  school  funds  when  they 
ave  increased  beyond  the  amount  re- 
quired for  the  purposes  indicated  by  the 
founder.  Such  surplus  funds  are  often 
applied  in  establishing  exhibitions  or  an- 
nual allowances  to  be  paid  to  meritorious 
boys  who  have  been  educated  at  the 
school,  during  their  residence  at  college. 
The  master's  scheme  for  the  regulation  of 
Tunbridge  school  in  Kent,  which  was 
confirmed  by  the  Court  of  Chancery, 
established  sixteen  exhibitions  of  100/. 
each,  which  are  tenable  at  any  college  of 
Oxford  or  Cambridge,  and  payable  out 
of  the  founder's  endowment.  It  also  ex- 
tended the  benefits  of  the  school  beyond 
the  limits  fixed  by  the  founder,  and  made 


various  other  regulations  for  the  improve- 
ment of  the  school,  having  regard  to  the 
then  annual  rents  of  the  school  estates. 

When  the  application  has  been  an 
honest  one,  the  schemes  sanctioned  by  the 
Court  of  Chancery  may  generally  be  con- 
sidered as  aiming  at  least  to  carry  the 
founder's  intention  into  effect,  and  as  cal- 
culated on  the  whole  to  benefit  the  school. 
But  in  some  cases  decrees  have  been  ob- 
tained by  collusion  among  all  the  parties 
to  the  suit,  against  which  it  is  no  security 
that  the  attorney-general  is  a  necessary 
party  to  all  bills  and  informations  about 
charities.  The  founder  of  a  school  and 
hospital  in  one  of  the  midland  counties, 
among  other  things,  appointed  that  "  the 
schoolmaster  should  be  a  single  person,  a 
graduate  in  one  of  the  universities  of 
Oxford  or  Cambridge,"  &c. ;  and  he  did 
"  further  will  that  if  any  schoolmaster  so 
to  be  chosen  should  marry  or  take  any 
woman  to  wife,  or  take  upon  him  any 
cure  of  souls,  or  preach  any  constant 
lecture,  then  in  every  of  the  said  cases  he 
should  be  disabled  to  keep  or  continue  the 
said  school."  The  trustees  dispensed  with 
these  restrictions  and  qualifications,  but 
afterwards  finding  that  they  could  not  do 
this,  they  applied  to  the  Court  of  Chan- 
cery :  and  the  court  ordered,  among  other 
things,  that  a  clergyman  should  be  the 
head  master,  though  the  founder  did  not 
intend  to  exclude  laymen;  and  that  the 
head  master  was  not  to  be  restricted  from 
marrying  or  taking  upon  him  the  cure  of 
souls,  &c.  This  mode  of  dealing  with  a 
founders  rules  has  not  much  appearance 
of  an  attempt  to  carry  them  into  effect 

This  clause  about  marrying  occurs  in 
the  rules  of  several  grammar-schools,  for 
instance  in  those  of  Harrow  school.  The 
rule  may  be  wise  or  unwise ;  but  it  was 
once  observed,  and  it  ought  to  be  observed 
still,  until  it  is  altered  by  the  proper  au- 
thority. 

It  appears  from  the  rules  of  many 
grammar-schools  that  religious  instruc- 
tion according  to  the  principles  of  the 
Church  of  England,  as  established  at  the 
Reformation,  is  a  part  of  the  instruction 
which  the  founder  contemplated ;  and 
when  nothing  is  said  about  religious  in- 
struction, it  is  probable  that  it  was  always 
the  practice  to  give  such  instruction  in 


SCHOOLS,  ENDOWED.       [  664  ]       SCHOOLS,  ENDOWED. 


grammar-schools.  That,  it  was  part  of 
the  discipline  of  such  schools  before  the 
Reformation  cannot  be  doubted,  and  there 
is  no  reason  why  it  should  have  ceased  to 
be  so  after  the  Reformation,  as  will  pre- 
sently appear.  It  is  generally  asserted 
that  in  every  grammar-school  religious 
instruction  ought  to  be  given,  and  accord- 
ing to  the  tenets  of  the  Church  of  Eng- 
land ;  and  that  no  person  can  undertake 
the  office  of  schoolmaster  in  a  grammar- 
school  without  the  licence  of  the  ordinary. 
This  latter  question  was  argued  in  the 
case  of  Rex  v.  the  Archbishop  of  York. 
(6  T.  R.,  490.)  A  mandamus  was  di- 
rected to  the  archbishop  directing  him  to 
license  R.  W.  to  teach  in  the  grammar- 
school  at  Skipton,  in  the  county  of  York. 
The  return  of  the  archbishop  was  that 
the  licensing  of  schoolmasters  belongs  to 
the  archbishops  and  bishops  of  England ; 
that  R.  W.  had  refused  to  be  examined ; 
and  he  relied  as  well  on  the  antient  canon 
law  as  upon  the  canons  confirmed  in 
1603  by  James  I.  {The  Constitutions 
and  Canons  Ecclesiastical,  '  Schoolmas- 
ter,' 77,  78,  79.)  The  return  was  al- 
lowed, and  consequently  it  was  deter- 
mined that  the  ordinary  has  power  to 
license  all  schoolmasters,  and  not  merely 
masters  of  grammar-schools.  As  to 
schoolmasters  generally,  the  practice  is 
discontinued,  and  probably  it  is  not  al- 
ways observed  in  the  case  of  masters  of 
grammar-schools. 

The  form  of  the  ordinary's  licence  is 
as  follows  : — "  We  give  and  grant  to  you, 
A.  B.,  in  whose  fidelity,  learning,  good 
conscience,  moral  probity,  sincerity,  and 
diligence  in  religion  we  do  fully  confide, 
our  licence  or  faculty  to  perform  the 
office  of  master  of  the  grammar-school  at 
H.,  in  the  county,  &c.,  to  which  you 
have  been  duly  elected,  to  instruct,  teach, 
and  inform  boys  in  grammar  and  other 
useful  and  honest  learning  and  know- 
ledge in  the  said  school  allowed  of  and 
established  by  the  laws  and  statutes  of 
this  realm,  you  having  first  sworn  in  our 
presence  on  the  Holy  Evangelists  to  re- 
nounce, oppose,  and  reject  all  and  all 
manner  of  foreign  jurisdiction,  power, 
authority,  and  superiority,  and  to  bear 
faith  and  true  allegiance  to  her  majesty 
Queen  Victoria,  &c.,  and  subscribed  to 


the  thirty-nine  articles  of  religion  of  the 
United  Church  of  England  and  Ireland 
and  to  the  three  articles  of  the  thirty- 
sixth  canon  of  1603,  and  to  all  things 
contained  in  them,  and  having  also 
before  us  subscribed  a  declaration  of 
your  conformity  to  the  Liturgy  of  the 
United  Church  of  England  and  Ireland 
as  is  now  by  law  established.  In  testi- 
mony,' &c. 

From  this  licence  it  appears  that  the 
master  of  every  school  who  is  licensed  by 
the  ordinary  must  be  a  member  of  the 
Church  of  England,  and  must  take  the 
oath  and  make  the  subscriptions  and 
declarations  which  are  recited  in  the 
licence. 

It  is  a  common  notion  that  the  master 
of  a  grammar-school  must  be  a  graduate 
of  Oxford  or  Cambridge,  and  in  holy 
orders ;  and  such  is  the  present  practice. 
But  it  is  by  no  means  always  the  case 
that  the  rules  of  endowed  schools  re- 
quire the  master  to  be  in  holy  orders. 
The  founders  seem  generally  to  have 
considered  this  a  matter  of  indifference, 
but  many  of  them  provided  that  if  the 
master  was  in  orders,  or  took  orders,  he 
should  not  at  least  encumber  himself 
with  the  cure  of  souls.  The  principle 
clearly  was,  that  the  master  of  a  gram- 
mar-school should  devote  himself  solely 
to  that  work,  and  it  was  a  good  principle. 
The  Court  of  Chancery  has  in  various 
cases  ordered  that  the  master  should  be  a 
clergyman,  where  the  founder  has  not  so 
ordered.  Dean  Colet,  the  founder  of 
St.  Paul's  School,  London,  ordered  by 
his  statutes,  that  neither  of  the  masters 
of  that  school,  if  in  orders,  nor  the  chap- 
lain, shall  have  any  benefice  with  cure  or 
service  which  may  hinder  the  business  of 
the  school.  He  appointed  a  chaplain  to 
the  school,  thereby  appearing  to  intend 
that  the  religious  instruction  should  not 
be  given  by  the  masters  of  grammar,  who 
would  be  fully  employed  otherwise. 

It  has  sometimes  been  doubted  whether 
a  master  of  a  grammar-school  could  hold 
ecclesiastical  preferment  with  it.  If  the 
founder  has  not  forbidden  this,  there  is 
no  rule  of  law  which  prevents  him.  If 
the  holding  of  the  two  offices  should 
cause  him  to  neglect  the  duties  of  either, 
the  remedy  is  just  the  same  as  if  he  neg- 
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lected  either  of  bis  offices  for  any  other 
cause. 

Many  grammar-schools  are  only  free  to 
the  children  of  a  particular  parish,  or 
of  some  particular  parishes ;  but  this 
privilege  has  occasionally  been  ex- 
tended to  a  greater  surface,  as  in  the 
case  of  Tunbridge  school.  Some  are  free 
to  all  persons,  which  is  the  case  with 
some  of  King  Edward  VL's  endowments. 
Sometimes  the  number  of  free  boys  is 
limited,  but  the  master  is  allowed  to  take 
pay  scholars,  either  by  usage  or  by  the 
founder's  rules.  At  present  the  practice 
is  for  masters  of  grammar-schools  to 
take  boarders  if  they  choose,  but  in  some 
cases  the  number  is  limited.  Abuses  un- 
doubtedly have  arisen  from  the  practice 
of  the  master  taking  boarders,  and  the 
children  of  the  parish  or  township  for 
which  the  school  was  intended  have  been 
neglected  or  led  to  quit  the  school  some- 
times in  consequence  of  the  head  master 
being  solely  intent  on  having  a  profitable 
boarding  school.  But  in  most  casei 
the  school  has  benefited  by  the  master 
taking  boarders ;  and  this  has  frequently 
been  the  only  means  by  which  the  school 
has  been  able  to  maintain  itself  as  a 
grammar-school.  When  the  situation  has 
been  a  good  one,  an  able  master  has  often 
been  found  willing  to  take  a  grammar- 
school  with  a  house,  and  a  small  salary 
attached  to  it,  in  the  hope  of  making  up 
a  competent  income  by  boarders.  As 
this  can  only  be  effected  by  the  master's 
care  and  diligence  in  teaching,  a  small 
neighbourhood  has  thus  frequently  en- 
joyed the  advantage  of  its  grammar- 
school,  which  otherwise  would  have  been 
lost. 

There  has  never  been  any  general 
superintendence  exercised  over  the  en- 
dowed schools  of  this  country.  The 
Court  of  Chancery  only  interferes  when 
it  is  applied  to,  and  then  only  to  a  certain 
extent ;  and  visitors  are  only  appointed 
for  particular  endowments ;  they  are 
also  often  ignorant  of  their  powers,  and 
they  rarely  exercise  them.  As  many  of 
these  places  have  only  small  endow- 
ments, are  situated  in  obscure  parts, 
with  the  property  vested  in  unincorpo- 
rated trustees,  who  are  ignorant  of  their 
duty,  and    sometimes  careless  about  it, 


we  may  easily  conceive  that  these  schools 
would  be  liable  to  suffer  from  fraud  and 
neglect,  both  of  trustees  and  masters: 
and  this  has  been  the  case.  The  object 
of  the  statute  of  Elizabeth  was  to  redress 
abuses  in  the  management  of  charities 
generally;  but  a  great  many  endow- 
ments for  education  were  excepted  from 
the  operation  of  that  statute,  which  in- 
deed seems  not  to  have  had  much  effect, 
and  it  soon  fell  nearly  into  disuse.  Ap- 
plications for  the  redress  of  abuses  have, 
from  time  to  time,  been  continually 
making  to  the  Court  of  Chancery,  and 
Berkhampstead  school  has  now,  ifor  a 
full  century,  been  before  the  court.  In 
many  cases  the  governors  of  schools  have 
obtained  Acts  of  Parliament  to  enable 
them  better  to  administer  the  funds. 
This  was  done  in  the  case  of  Maccles- 
field school  by  an  Act  of  the  year  1774, 
and  another  for  the  same  school  has  re- 
cently been  obtained.  An  Act  of  Parlia- 
ment was  also  obtained  in  1831  for  the 
free-school  of  Birmingham,  the  property 
of  which  had  at  that  time  increased  con- 
siderably in  value,  and  is  still  increas- 
ing. Both  these  schools  were  founda- 
tions of  EdM'ard  VL,  and  were  endowed 
with  the  property  of  suppressed  religious 
foundations. 

The  condition  of  the  endowments  for 
education  in  England  may  now  be  col- 
lected from  the  Keports  of  the  Commis- 
sioners for  Inquiry  into  Charities.  In 
1818  commissioners  were  appointed  under 
the  great  seal,  pursuant  to  an  Act  passed 
in  the  58th  year  of  the  reign  of  George 
III.,  entitled  "An  Act  for  appointing 
Commissioners  to  inquire  concerning 
Charities  in  England  for  the  Education 
of  the  Poor."  A  great  many  places  were 
excepted  from  the  operation  of  this  Act. 
The  commission  was  continued  and  re- 
newed under  various  Acts  of  Parliament, 
the  last  of  which  (5  &  6  Wm.  IV.  c.  71) 
was  entitled  "  An  Act  for  appointing 
Commissioners  to  continue  the  Inquiries 
concerning  Charities  in  England  and 
Wales  until  the  1st  day  of  August,  1837." 
All  the  exceptions  contjiined  in  the  first 
Act  were  not  retained  in  the  last ;  but  the 
last  Act  excepted  the  folloM-ing  places 
from  inquiry  :  "  The  universities  of  Ox- 
ford and  Cambridge,  and  the  colleges 
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and  halls  -within  the  same;  all  schools 
and  endowments  of  which  such  universi- 
ties, colleges,  or  halls  are  trustees;  the 
colleges  of  Westminster,  Eton,  and  Win- 
chester ;  the  Charter  House ;  the  schools 
of  Harrow  and  Rugby ;  the  Corporation 
of  the  Trinity  House  of  Deptford  Strond ; 
cathedral  and  collegiate  churches  within 
England  and  Wales ;  funds  applicable  to 
the  benefit  of  the  Jews,  Quakers,  or  Ro- 
man Catholics,  and  which  are  under  the 
superintendence  and  control  of  persons 
of  such  persuasions  respectively."  Under 
the  last  Act  the  Commissioners  completed 
their  inquiries  into  endowments  for  edu- 
cation and  other  charities,  with  the  excep- 
tions above  specified.  The  Reports  of 
the  Commissioners  contain  an  account  of 
the  origin  and  endowment  of  each  school 
which  was  open  to  their  inquiry,  and  also 
an  account  of  its  condition  at  the  time  of 
the  inquiry.  The  Reports  are  very  bulky 
and  voluminous,  and  consequently  cannot 
be  used  by  any  person  for  the  purpose  of 
obtaining  a  general  view  of  the  state  of 
these  endowments;  but  for  any  particular 
endowment  they  may  be  consulted  as  being 
the  best,  and  in  many  cases  the  only 
accessible  sources  of  information. 

The  number  of  grammar-schools  re- 
ported on  by  the  Commissioners  is  700 ; 
the  number  of  endowed  schools  not  clas- 
sical, 2150;  and  of  charities  for  education 
not  attached  to  endowed  schools,  3390. 
The  income  of  grammar-schools  reported 
on  is  152,0471.  14s.  Id.;  of  endowed 
schools  (not  classical),  141,385/.  2s.  6c?. ; 
and  of  the  other  charities  given  for  or 
applied  to  education,  19,112/.  8s.  8d. 

The  previous  remarks  on  grammar- 
schools  must  be  taken  subject  to  the  pro- 
visions contained  in  a  recent  Act  of  Par- 
liament, which  is  the  only  attempt  that 
has  been  made  by  the  legislature  to  re- 
gulate schools  of  this  class.  This  Act 
(3  &  4  Vic.  c.  77)  is  entitled  "  An  Act 
for  improving  the  Condition  and  extend- 
ing the  Benefits  of  Grammar-Schools." 
The  Act  recites,  among  other  things, 
that  the  "  patrons,  visitors,  and  governors 
of  such  grammar-schools  are  generally 
unable  of  their  own  authority  to  establish 
any  other  system  of  education  than  is 
expressly  provided  for  by  the  foundation, 
and  her  majesty  s    courts    of   law  and 


equity  are  frequently  unable  to  give  ade- 
quate relief,  and  in  no  case  but  at  con- 
siderable expense."  The  Act  then  de- 
clares that  the  courts  of  equity  shall  have 
power,  as  in  the  Act  provided,  "  to  make 
such  decrees  or  orders  as  to  the  said 
courts  shall  seem  expedient,  as  well  foi 
extending  the  system  of  education  to 
other  useful  branches  of  literature  and 
science,  in  addition  to  or  (subject  to  the 
provisions  thereinafter  contained)  in  lieu 
of  the  Greek  and  Latin  languages,  or 
such  other  instruction  as  may  be  required 
by  the  terms  of  the  foundation  or  the 
then  existing  statutes,  as  also  for  extend- 
ing or  restricting  the  freedom  or  the 
right  of  admission  to  such  school,  by  de- 
termining the  number  or  the  qualifica- 
tions of  boys  who  may  thereafter  be 
admissible  thereto  as  free  scholars  or 
otherwise,  and  for  settling  the  terms  of 
admission  to  and  continuance  in  the  same, 
and  to  establish  such  schemes  for  the 
application  of  the  revenues  of  any  such 
schools  as  may  in  the  opinion  of  the 
court  be  conducive  to  the  rendering  or 
maintaining  such  schools  in  the  greatest 
degree  eflUcient  and  useful,  with  due  re- 
gard to  the  intentions  of  the  respective 
founders  and  benefactors,  and  to  declare 
at  what  period,  and  upon  what  event, 
such  decrees  or  orders,  or  any  directions 
contained  therein,  shall  be  brought  into 
operation ;  and  that  such  decrees  and 
orders  shall  have  force  and  effect,  not- 
withstanding any  provisions  contained  in 
the  instruments  of  foundation,  endow- 
ment, or  benefaction,  or  in  the  then  ex- 
isting statutes ;"  but  it  is  provided,  that 
if  there  shall  be  any  special  visitor  ap- 
pointed by  the  founder  or  other  com- 
petent authority,  he  shall  be  heard  on 
the  matters  in  question  before  the  court 
makes  any  orders  or  decrees. 

This  enactment  extends  the  power  of 
the  court  over  grammar-schools  very 
considerably,  as  will  appear  from  what 
has  been  said ;  not  so  much  however,  if 
we  view  what  the  court  has  done,  as  it 
we  take  the  declarations  of  the  most  emi- 
nent equity  judges  as  to  what  the  court 
can  do.  The  power  however  of  changing 
a  grammar-school  into  one  not  a  gram- 
mar-school, which  is  given  by  this  Act, 
is  a  couBiderable  extension  of  authority 
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but  the  power  is  limited  to  cases  (§  3) 
where  the  necessity  of  such  a  change 
arises  from  insufficiency  of  the  revenues 
of  a  grammar-school  for  the  purpose  of 
such  school.  But  this  provision,  as  it 
has  properly  been  remarked,  will  be  of 
very  difficult  application ;  for  in  many 
successful  grammar-schools  the  revenue 
is  small,  and  in  some  which  are  not  suc- 
cessful it  is  large.  Smallness  of  revenue, 
therefore,  will  not  of  itself  prove  "  insuffi- 
ciency of  revenues  "  in  the  sense  intended 
by  the  Act.  The  same  section  contains 
also  a  provision,  that  except  in  this  case 
of  insufficient  revenues,  the  court  shall 
not  by  this  Act  be  authorised  to  dispense 
with  any  statute  or  provision  now  exist- 
ing, so  far  as  relates  to  the  qualification 
of  any  schoolmaster  or  under-master. 
The  dispensing  power  then  which  the 
court  has  often  assumed,  as  shown  in 
some  instances  above  mentioned,  remains 
as  it  was  ;  that  is,  it  does  not  exist  at  all. 

When  a  grammar-school  shall  have 
been  made  into  another  kind  of  school 
under  the  provisions  of  this  Act,  it  is 
still  to  be  considered  a  grammar-school, 
and  subject  to  the  jurisdiction  of  the  or- 
dinary as  heretofore. 

In  case  there  shall  be  in  any  city,  town, 
or  place,  any  grammar-school  or  gram- 
mar-schools with  insufficient  revenues, 
they  may  be  united,  with  the  consent  of  the 
visitor,  patron,  and  governor  of  every 
school  to  be  effected  thereby.  The  legal 
meaning  of  city  and  town  (township)  is 
sufficiently  precise,  but  "place"  has  no 
legal  meaning,  and  the  framers  of  the 
Act  have  forgotten  to  give  it  one  in  their 
25th  section,  which  treats  of  the  construc- 
tion of  terms  in  that  Act. 

The  court  is  also  empowered  (§  14)  to 
enlarge  the  powers  of  those  who  have 
"  authority  by  way  of  visitation  or  other- 
wise in  respect  of  the  discipline  of  any 
grammar-school;"  and  where  no  autho- 
rity by  way  of  visitation  is  vested  in  any 
known  person,  the  bishop  of  the  diocese 
may  apply  to  the  Court  of  Chancery, 
stating  the  facts,  and  the  court  may,  if  it 
so  thmk  fit,  give  the  bishop  liberty  to 
visit  and  regulate  the  said  school  in  re- 
spect of  the  discipline,  but  not  otherwise. 
This  provision,  for  various  reasons,  will 
prove  completely  inoperative. 


The  Act  gives  a  summary  remedy 
against  masters  who  hold  the  premises  of 
any  grammar-school  after  dismissal,  or 
after  ceasing  to  be  masters.  Such  mas- 
ters are  to  be  turned  out  in  like  manner 
as  is  provided  in  the  case  of  other  persons 
holding  over,  by  the  Act  of  the  first  and 
second  of  Victoria,  entitled  "  An  Act  to 
facilitate  the  Recovery  of  Possession  of 
Tenements  after  due  Determination  of 
the  Tenancy." 

All  applications  to  the  court  under  this 
Act  may  be  (not  must)  made  by  petition 
only,  and  such  petitions  are  to  be  pre- 
sented, heard,  and  determined  according 
to  the  provisions  of  the  52  Geo.  IIL  c. 
101. 

The  Act  saves  the  rights  of  the  ordi- 
nary. It  is  also  declared  not  to  extend 
"  to  the  universities  of  Oxford  or  Cam- 
bridge, or  to  any  college  or  hall  within 
the  same,  or  to  the  university  of  London, 
or  any  colleges  connected  therewith,  or  tc 
the  university  of  Durham,  or  to  the  col- 
leges of  St.  Davids  or  St.  Bees,  or  the 
grammar-schools  of  Westminster,  Eton, 
Winchester,  Harrow,  Charter-House, 
Rugby,  Merchant  Tailors',  St.  Pauls, 
Christ's  Hospital,  Birmingham,  Man- 
chester, or  Macclesfield,  or  Lowth,  or 
such  schools  as  form  part  of  any  cathe- 
dral or  collegiate  church."  But  the 
exemption  does  not  extend  to  the  gram- 
mar-schools of  which  the  universities  of 
Oxford  or  Cambridge,  or  the  colleges  and 
halls  within  the  same,  are  trustees, 
though  these  schools  were  excepted  from 
the  Commissioners'  inquiry  by  the  5  &  6 
Wm.  IV.  c.  71. 

Endowments  for  Education  are  pro- 
bably nearly  as  old  as  endowments  for 
the  support  of  the  church.  Before  the 
Reformation  there  were  schools  connected 
with  many  religious  foundations,  and 
there  were  also  many  private  endowments 
for  education.  Perhaps  one  of  the  oldest 
schools  of  which  anything  is  known  is  the 
school  of  Canterbury.  Theodore,  who 
was  consecrated  archbishop  of  Canterbury 
in  668  (according  to  some  authorities), 
founded  a  school  or  college  by  licence 
from  the  pope.  This  school  certainly 
existed  for  a  long  time;  and  there  is  a 
record  of  a  suit  before  the  Archbishop  of 
Canterbury  in  1321,  between  the  rector 
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of  the  grammar-schools  of  the  city  (sup- 
posed to  be  Theodore's  school  or  its  re- 
presentative) and  the  rector  of  St.  Mar- 
tin's, who  kept  a  school  in  right  of  the 
church.  The  object  of  the  suit  was  to 
limit  the  rector  of  St.  Martins  in  the 
number  of  his  scholars.  This  school 
probably  existed  till  the  Reformation,  at 
least  this  is  the  time  when  the  present 
Kings  school  of  Canterbury  was  esta- 
blished by  Henry  VIIL,  and  probably  on 
the  ruins  of  the  old  school.  Before  the 
Reformation  schools  were  also  connected 
with  chantries,  and  it  was  the  duty  of  the 
priest  to  teach  the  children  grammar  and 
singing.  There  are  still  various  indica- 
tions of  this  connection  between  schools 
and  religious  foundations  in  the  fact  that 
some  schools  are  still,  or  were  till  lately, 
kept  in  the  church,  or  in  a  building  which 
was  part  of  it.  There  are  many  schools 
still  in  existence  which  were  founded 
before  the  Reformation,  but  a  very  great 
number  were  founded  immediately  after 
•,hat  event,  and  one  professed  object  of 
king  Edward  VL  in  dissolving  the  chan- 
tries and  other  religious  foundations  then 
existing  was  for  the  purpose  of  establishing 
grammar-schools,  as  appears  from  the  re- 
cital of  the  Act  for  that  purpose  (1  Ed. 
VL  c.  14).    [Chantry.] 

Though  the  Act  was  much  abused,  the 
Idng  did  found  a  considerable  number  of 
schools,  now  commonly  called  King  Ed- 
ward's Schools,  out  of  tithes  that  for- 
merly belonged  to  religious  houses  or 
chantry  lands ;  and  many  of  these  schools, 
owing  to  the  improved  value  of  their  pro- 
perty, are  now  among  the  richest  founda- 
tions of  the  kind  in  England  In  these, 
as  in  many  other  grammar-schools,  a 
certain  number  of  persons  were  incorpo- 
rated as  trustees  and  governors,  and  pro- 
vision was  made  for  a  master  and  usher. 
At  that  time  the  endowments  varied  in 
annual  value  from  twenty  to  thirty  and 
forty  pounds  per  annum. 

A  large  proportion  of  the  grammar- 
schools  were  founded  in  the  reigns  of 
Edward  VL  and  Elizabeth,  and  there  is 
no  doubt  that  the  desire  to  give  complete 
ascendency  to  the  tenets  of  the  Reformed 
Church  was  a  motive  which  weighed 
strongly  with  many  of  the  founders. 
Since  the  reign  of  Elizabeth  we   find 


grammar-schools  occasionally  established, 
but  less  frequently,  while  endowments  for 
schools  not  grammar-schools  have  gradu 
ally  increased  so  as  to  be  much  more 
numerous  than  the  old  schools.  Foun- 
dations of  the  latter  kind  are  still  made 
by  the  bounty  of  individuals  from  lime 
to  time ;  and  a  recent  Act  of  Parliament 
(2  &  3  Wm.  IV.  c.  115)  has  made  it  law- 
ful to  give  money  by  will  for  the  esta- 
blishing of  Roman  Catholic  schools. 
The  statute  of  the  9th  Geo.  IL  c.  36, 
commonly  called  the  Mortmain  Act,  has 
placed  certain  restrictions  on  gifts  by  will 
for  charitable  purposes,  which  restrictions 
consequently  extend  to  donations  by  will 
for  the  establishment  or  support  of  schools. 
[Mortmain.] 

The  history  of  our  grammar-schools 
before  the  Reformation  would  be  a  large 
part  of  the  history  of  education  in  Eng- 
land, for  up  to  that  time  there  were  pro- 
bably no  other  schools.  From  the  time 
of  the  Reformation,  and  particularly  till 
within  the  last  half-century,  the  gram- 
mar-schools of  England  were  the  chief 
places  of  early  instruction  for  all  those 
who  received  a  liberal  training.  From 
these  often  humble  and  unpretending  edi- 
fices has  issued  a  series  of  names  illus- 
trious in  the  annals  of  their  country — a 
succession  of  men,  often  of  obscure  pa 
rentage  and  stinted  means,  who  have  jus- 
tified the  wisdom  of  the  founders  of 
grammar-schools  in  providing  education 
for  those  who  would  otherwise  have  been 
without  it,  and  thus  securing  to  the  state 
the  services  of  tne  best  of  her  children. 
Though  circumstances  are  now  greatly 
changed,  there  is  nothing  in  the  present 
condition  of  the  country  which  renders  it 
prudent  to  alter  the  foundation  of  these 
schools  to  any  great  extent;  and  cer- 
tainly there  is  every  reason  for  support- 
ing them  in  all  the  integrity  of  their 
revenues,  and  for  labouring  to  make  them 
as  efficient  as  their  means  will  allow.  Li 
the  conflict  of  parties  who  are  disputing 
about  education,  but  in  fact  rather  con- 
tending for  other  things— in  the  competi- 
tion of  private  schools,  which  from  thei  r 
nature  must  be  conducted  by  the  propri- 
etor with  a  view  to  a  temporary  purpose — 
and  in  the  attempt  made  to  form  pro- 
prietory establishments  which  shall  com- 
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bine  the  advantages  of  grammar-schools 
and  private  schools,  and  shall  not  labour 
under  the  defects  of  either — we  see  no 
certain  elements  on  which  to  rest  our 
hopes  of  a  sound  education  being  secured 
to  the  youth  of  the  middle  and  upper 
classes  of  this  country.  The  old  gram- 
mar-schools, on  the  whole,  possess  a  bet- 
ter organization  than  anything  that  has 
yet  been  attempted,  and  though  circum- 
stances demand  changes  in  many  of  them, 
they  require  no  changes  which  shall  es- 
sentially alter  their  character.  In  the 
present  state  of  affairs,  these  are  specially 
the  schools  for  the  middle  classes  who 
belong  to  the  Established  Church,  and  it  is 
their  interest  to  cherish  and  support  them. 
Digests  of  the  whole  body  of  Reports 
made  by  the  Commissioners  for  Inquiry 
into  Charities  have  been  prepared  and 
presented  to  both  Houses  of  Parliament 
(1842),  Two  of  these  volumes,  folios  of 
825  pages  and  829  pages  respectively, 
called  an  Analytical  Digest,  are  ar- 
ranged according  to  the  alphabetical 
order  of  every  county  in  England,  in 
North  Wales,  and  in  South  Wales ;  and 
under  the  head  of  every  city  and  parish 
in  each  county  are  given  the  following 
particulars  (the  cities  and  parishes  are 
arranged  in  alphabetical  order): — The 
name  of  the  charity  or  donor ;  for  what 
purpose  each  charity  is  applicable ;  the 
quantity  of  land  and  number  of  houses ; 
the  rent  paid  for  the  same ;  the  amount 
of  unimprovable  rents  and  rent-charges, 
with  the  amount  of  land-tax,  if  any,  de- 
ducted therefrom ;  the  amount  of  per- 
sonal property,  distinguishing  money  in 
the  funds,  on  mortgage,  or  on  personal  or 
other  security,  or  to  be  applied  by  way 
of  loan,  with  or  without  interest;  the 
total  income  of  each  charity ;  and  a  co- 
lumn of  observations. 

The  first  volume  of  the  Analytical  Di- 
gest contains  a  reference  to  the  volume 
and  page  of  each  Report. 

Such  ecclesiastical  presentations  as  are 
mentioned  in  the  Reports  are  noticed  in 
the  Digest  at  the  end  of  each  county. 
The  Digest  concludes  with  a  similar 
statement  of  those  which  are  reported  on 
by  the  Commissioners  under  the  head  of 
General  Charities. 

The  second  part  of  the  Return  (a  folio 


of  691  pages)  contains  a  more  particular 
Digest  of  all  schools  and  charities  for 
Education.  It  is  divided  into  three  parts ; 
the  first  relating  to  Grammar  schools, 
viz.,  in  which  Greek  or  Latin  is  required 
to  be,  or  is  in  fact,  taught;  secondly. 
Schools  not  Classical ;  and  thirdly.  Cha- 
rities for  Education  not  attached  to  En- 
dowed Schools,  which  include  donations 
for  the  support  of  Sunday-schools. 

A  good  deal  has  been  written  on  the 
subject  of  endowments  for  education  from 
time  to  time.  There  are  several  articks 
on  endowed  schools  in  the  'Journal  of 
Education,'  and  an  article  on  endow- 
ments in  England  for  the  purposes  of 
Education,  in  the  second  volume  of  the 
publications  of  the  Central  Society  of 
Education,  by  George  Long.  The  evi- 
dence before  the  select  committee  of  the 
House  of  Commons  in  1835,  contains 
much  valuable  information.  In  1840  a 
sensible  pamphlet  on  grammar-schools 
appeared  in  the  form  of  a  letter  to  Sir 
R.  H.  Inglis,  by  the  Honourable  Danitl 
Finch,  for  twenty  years  a  charity  commis- 
sioner. We  are  indebted  to  this  letter  for 
several  facts  and  suggestions. 

SCIRE  FACIAS,  a  writ  sued  out  for 
the  purpose  either  of  enforcing  the  exe- 
cution of,  or  of  vacating,  some  already 
existing  record.  It  directs  the  sheriff  to 
give  notice  ("  Scire  facias,"  whence  the 
name)  to  the  party  against  whom  it  is 
obtained  to  appear  and  show  cause  why 
the  purpose  of  it  shall  not  be  effected. 
A  summons  to  this  effect  should  be  served 
on  the  party,  whose  duty  then  is  to  enter 
an  appearance,  after  which  a  declaration 
is  delivered  to  him,  reciting  the  writ  or 
scire  facias.  To  this  he  may  plead,  or 
demur,  and  the  subsequent  proceedings 
are  analogous  to,  and  in  fact  are  in  law 
considered  as  an  action.  If  the  party 
cannot  be  summoned,  or  fail  to  appear, 
judgment  may  be  signed  against  him. 
The  proceedings  under  a  scire  facias  are 
resorted  to  in  a  variety  of  cases.  They 
may  be  divided  into — 

1.  Those  where,  the  parties  remaining 
the  same,  a  scire  facias  is  necessary  lo 
revive  or  set  in  operation  the  record. 

2.  Those  where  another  party  seeks  to 
take  the  benefit  of  it,  or  becomes  charge* 
able,  or  is  injured,  by  it. 
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In  cases  where  a  year  and  a  day  have 
elapsed  since  judgment  has  been  signed, 
and  nothing  (such  as  a  writ  of  error,  an 
injunction,  &c.)  has  existed  to  stay  fur- 
ther proceedings,  it  is  a  legal  presump- 
tion that  the  judgment  has  either  been 
executed,  or  that  the  plaintiff  has  re- 
leased the  execution.  In  such  case  exe- 
cution cannot  issue  against  the  defendant 
uutil  he  has  had  an  opportunity,  by  means 
tf  the  notice  given  him  under  a  scire 
facias,  of  appearing  and  showing  any 
cause  which  may  exist  why  execution 
should  not  issue  against  him.  If  the 
judgment  has  been  signed  more  than  ten 
years,  a  scire  facias  cannot  issue  unless 
with  the  permission  of  the  court  or  a 
judge ;  and  by  the  statute  3  &  4  Wm.  IV. 
c.  27,  §  40,  proceedings  appear  to  be 
Ifcmited  to  a  period  of  twenty  years. 
When  a  plaintiff,  having  had  execution 
by  elegit,  under  which  he  obtains  pos- 
session of  a  moiety  of  the  rents  and 
profits  of  the  defendant's  land,  has  had 
the  debt  satisfied  by  payment  or  from  the 
profits  of  the  land,  scire  facias  may  be 
brought  to  recover  the  land. 

3.  The  cases  of  more  ordinary  occur- 
rence under  the  second  head  are  those 
v/here  one  of  the  parties  to  an  action 
becomes  bankrupt,  or  insolvent,  or  dies, 
or,  being  a  female,  marries,  or  where  it 
is  sought  to  enforce  the  rights  of  a  plain- 
tiff against  the  bail  to  an  action,  or  to  set 
aside  letters  patent.  If  a  woman  obtain 
a  judgment,  and  marry  before  execution, 
the  husband  and  wife  must  sue  out  a 
scire  facias  to  have  execution.  And  if 
judgment  is  obtained  against  a  woman, 
and  she  marries  before  execution,  a  scire 
facias  must  be  brought  against  her  and 
her  husband  before  execution  can  be  ob- 
tained. A  scire  facias  is  the  only  pro- 
ceeding for  the  purpose  of  repealing  let- 
ters patent  by  which  the  king  has  made 
a  grant  injurious  to  some  party,  as  where 
he  has  granted  the  same  thing  which  he 
liad  already  granted  to  another  person ; 
or  a  new  market  or  fair  is  granted  to  the 
prejudice  of  an  antient  one,  &c.  Tiwj 
king  may  have  a  scire  facias  to  repeal 
his  own  grant,  and  any  subject  who  is 
injured  by  it  may  petition  the  king  to  use 
his  name  for  its  repeal.  A  man  may 
have  a  scire  facias  to  recover  the  money 


from  a  sheriff  who  has  levied  under  a 
fieri  facias  and  retains  the  proceeds. 

(2  Wms.  Saund.  71 ;  Tidd's  Practice, 
Archbold's  Practice.) 

SCOTCH  CHURCH.  [General 
Assembly  of  the  Church  of  Scot- 
land.] 

SCUT  AGE,  or  ESCUAGE.  [Feu- 
dal System,  p.  24.] 

SEARCH,  RIGHT  OF.  The  gene- 
ral principles  upon  which  that  part  of  the 
Law  of  Nations  is  constructed  which  re- 
spects the  usages  to  be  observed  towards 
neutral  powers  in  time  of  war  by  the 
belligerent  powers,  have  been  explained 
under  the  head  of  Blockade.  Here  it 
is  only  necessary  further  to  remark  that 
manifestly  no  other  right  can  be  exer- 
cised by  the  belligerent  over  the  ships  of 
the  neutral  without  the  right  of  visitation 
and  search.  The  existence  of  that  right, 
accordingly,  is  admitted  on  all  hands  as 
the  rule,  whatever  may  be  the  limitations 
or  exceptions.  As  Lord  Stowell  has  said 
in  his  judgment  on  the  case  of  the  Maria 
(Garrels  v.  Kensington,  8  T.  R.  230), 
"  Till  they  are  visited  and  searched,  it 
does  not  appear  what  the  ships,  or  the 
cargoes,  or  the  destinations  are ;  and  it  is 
for  the  purpose  of  ascertaining  these 
points  that  the  necessity  of  this  right  of 
visitation  and  search  exists." 

In  the  exercise  of  the  right  of  search 
upon  a  neutral  vessel,  the  first  and  prin- 
cipal object  of  inquiry  is  generally  the 
ship's  papers.  These  are,  the  passport 
from  the  neutral  state  to  the  captain  or 
master ;  the  sea  letter,  or  sea  brief,  speci- 
fying the  nature  and  quantity  of  the 
cargo ;  the  proofs  of  property ;  the  mus- 
ter-roll of  the  crew,  containing  the  name, 
age,  rank  or  quality,  place  of  residence, 
and  place  of  birth  of  each  of  the  ship's 
company ;  the  charter  party ;  the  bill 
of  lading ;  the  invoices  ;  the  log-book ;  and 
the  bill  of  health.  (Chitty  on  the  Law  of 
Nations,  pp.  196-199.) 

The  penalty  for  the  violent  contraven- 
tion of  the  right  of  visitation  and  search, 
is  the  confiscation  of  the  ship  and  cargo ; 
and  a  rescue  by  the  crew  after  the  captors 
are  in  actual  possession  is  considered  as 
the  same  thing  with  a  forcible  prevention. 
In  either  case  the  resisting  ship  may  oe 
seized  in  the  same  manner  as  if  it  be- 
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longed  to  the  enemy,  and,  being  brought 
into  port,  will  be  condemned  as  prize. 

Of  course,  any  of  the  belligerent  powers 
may  agree  with  any  of  the  neutral  states 
that  the  right  of  search  shall  only  be  ex- 
ercised in  certain  circumstances  ;  and  this 
is  the  first  limitation  that  falls  to  be  no- 
ticed. "  Two  sovereigns,"  Lord  Stowell 
has  said  in  the  same  judgment,  "may  un- 
questionably agree,  if  they  think  fit,  as 
in  some  late  instances  they  have  agreed, 
by  special  covenant,  that  the  presence  of 
one  of  their  armed  ships  along  with  their 
merchant-ships  shall  be  mutually  under- 
stood to  imply  that  nothing  is  to  be  found 
in  that  convoy  of  merchants'  ships  incon- 
sistent with  amity  or  neutrality  ;  and,  if 
they  consent  to  accept  this  pledge,  no 
third  party  has  a  right  to  quarrel  with  it, 
any  more  than  with  any  other  pledge 
which  they  may  agree  mutually  to  accept 
But  surely  no  sovereign  can  legally  com- 
pel the  acceptance  of  such  a  security  by 
mere  force.  The  only  security  known  to 
the  Law  of  Nations  upon  this  subject,  in- 
dependent of  all  special  covenant,  is  the 
right  of  personal  visitation  and  search, 
to  be  exercised  by  those  who  have  the  in- 
terest in  making  it."  Lord  Stowell  here 
alludes  to  the  pretensions  of  the  northern 
powers  in  their  convention  for  the  esta- 
blishment of  what  was  called  an  armed 
neutrality  in  1 800,  one  of  the  clauses  of 
which  was,  "  That  the  declaration  of  the 
officers  who  shall  command  the  ship  of 
war,  or  ships  of  war,  of  the  king  or  em- 
peror, which  shall  be  convoying  one  or 
more  merchant-ships,  that  the  convoy  has 
no  contraband  goods  on  board  shall  be 
sufficient;  and  that  no  search  of  his  ship, 
or  the  other  ships  of  the  convoy,  shall  be 
permitted."  It  is  sometimes  stated  that 
tiiis  was  also  one  of  the  principles  of  the 
previous  convention  of  the  same  kind 
formed  by  the  northern  powers  in  1780  ; 
and  there  may  perhaps  have  been  an  un- 
derstanding among  the  contracting  parties 
to  that  eftect ;  but  we  do  not  find  it  dis- 
tinctly avowed  in  any  of  their  published 
announcements.  The  position  in  ques- 
tion, namely,  that  the  presence  of  a  ship 
of  war  should  protect  from  search  the 
merchantmen  under  ks  convoy,  never  has 
been  admitted  by  Great  Britain. 

But  it  is  now  universallv  admitted  that 


the  right  of  visitation  and  search  cannot 
be  exercised  upon  a  ship  of  war,  or  public 
or  national  vessel,  itself;  and  this  is  the 
second  limitation  of  the  right.  It  is 
strange  that  there  should  ever  have  been 
any  doubt  or  dispute  upon  this  point.  A 
ship  of  war  has  always  been  looked  upon 
as  in  a  manner  part  of  the  national  terri- 
tory, and  as  such  inviolable  m  any  cir- 
cumstances whatever :  the  act  of  entering 
it  in  search  either  of  contraband  goods 
or  of  deserters  must  be  considered  as  an 
act  of  the  same  character  with  that  of 
pursuing  a  smuggler  or  fugitive  across 
the  frontier  of  the  state  without  permission 
of  the  sovereign  authority,  a  thing  the 
right  of  doing  which  has  never  been 
claimed.  Accordingly,  although  it  has 
been  a  common  thing  for  nations  to  de- 
clare by  express  stipulation  in  their 
treaties  with  one  another  that  the  prize 
courts  in  each  shall  exercise  a  jurisdic- 
tion according  to  the  recognised  prin- 
ciples of  public  law  in  questions  arising 
with  regard  to  captures  at  sea,  the  lan- 
guage used  has  always  implied  that  the 
captures  are  to  be  merchant  or  private 
vessels  :  of  the  concession  by  one  power 
to  another  of  the  right  of  adjudicating 
upon  its  ships  of  war  detained  or  brought 
into  port  not  a  trace  is  to  be  found  in  any 
such  treaty.  Yet  an  opposite  doctrine 
has  been  both  maintained  in  argument, 
and  attempted  to  be  carried  into  effect. 
In  1653,  when,  after  the  disasters  of  the 
war  with  England  that  had  broken  out 
in  the  preceding  year,  the  Dutch  were 
reduced  to  such  a  state  as  to  make  them 
anxious  for  peace  upon  almost  any  terms, 
the  English  government  demanded  as  one 
of  the  stipulations  of  the  proposed  treaty 
that  all  Dutch  vessels,  both  of  war  and 
others,  should  submit  to  be  visited,  if 
thereto  required.  But,  humbled  as  the 
Dutch  were,  they  peremptorily  refused  to 
agree  to  any  such  stipulation;  and  the 
treaty  was  concluded  in  1054  without  it. 
Very  soon  after  this  peace,  the  States 
General  were  again  led  to  take  the  whole 
subject  of  the  visitation  and  search  of 
ships  at  sea  into  their  consideration  bv 
the  circumstance  of  one  of  their  men-of- 
war,  convoying  a  fleet  of  merchant  ships, 
having  been  met  by  an  English  man-of- 
war  in  the  Downs,  when  the  merchant- 
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men  were  subjected  to  search.  The  first 
question  that  arose  was,  whether  even 
such  an  exercise  of  the  right  of  search 
was  legal  in  the  presence  of  the  convoy ; 
and  upon  this  question  the  States  deter- 
mined that  "  the  refusal  to  let  merchant- 
men be  search<;d  could  not  be  persisted 
in."  At  the  same  time,  however,  they 
took  occasion  to  make  the  following  de- 
claration :— "  That,  in  conformity  with 
their  High  Mightinesses'  instructions 
taken  in  respect  to  the  searching  of  ships 
of  war,  and  especially  those  of  September, 
1627,  November,  1648,  and  December, 
1649,  it  is  thought  good,  and  resolved, 
that  all  captains  and  other  sea  officers 
that  are  in  the  service  of  this  state,  or 
cruising  on  commission,  shall  be  anew 
strictly  commanded,  told,  and  charged 
that  they  shall  not  condescend  to  no 
commands  of  any  foreigners  at  sea,  much 
less  obey  the  same;  neither  shall  they 
any  ways  permit  that  they  be  searched ; 
nor  deliver,  nor  suffer  to  be  taken  out  of 
their  ships,  any  people  or  other  things." 
From  this  time  for  more  than  a  century 
and  a  half,  the  principle  of  the  immunity 
of  ships  of  war  from  visitation  and  search 
was  acquiesced  in  by  the  practice  of  our 
own  and  of  every  other  country,  nor  is  it 
linown  to  have  been  contested  even  in 
speculation.  But  at  length,  in  the  course 
of  the  controversy  that  arose  respecting 
the  rights  of  neutrals  out  of  the  Berlin 
and  Milan  decrees  of  the  French  emperor 
and  our  own  Orders  in  Council,  in  1806 
and  1807  [Blockade],  while  some  ex- 
treme partisans  on  the  one  side  contended 
that  even  merchant  ships  were  not  liable 
to  search  when  under  the  convoy  of  a 
man-of-war,  others  on  the  opposite  side 
revived  the  old  pretension  of  the  English 
republican  government  of  1653,  and 
maintained  our  right  of  visiting  and 
searching  the  ships  of  war  themselves  of 
neutral  states  whenever  we  should  think 
proper.  The  practical  application  of  the 
principle  that  was  now  especially  called 
for  was  the  visitation  of  the  ships  of  war 
of  the  United  States  of  America  for  the 
purpose  of  recovering  seamen  alleged  to 
be  subjects  of  this  country  and  deserters 
from  the  British  service.  The  pretension 
*hus  set  up  was  ably  discussed,  and  its 
uuwarruu table  character  clearly  demon- 


strated, in  an  article  published  in  the 
'Edinburgh  Review' for  October,  1807, 
pp.  9-22 ;  but  before  this  paper  appeared 
an  actual  enforcement  of  the  new  doctrine 
had  occurred  in  an  attack  made,  on  the 
23rd  of  June,  by  the  British  ship  of  war. 
Leopard,  upon  the  American  frigate 
Chesapeake,  lying  off  the  Capes  of  Vir- 
ginia. On  the  refusal  of  the  American 
captain  to  permit  his  ship  to  be  visited, 
the  Leopard  fired  into  the  Chesapeake, 
which,  being  unprepared  for  action,  im- 
mediately struck  her  flag.  Four  men 
were  carried  off,  and  the  American  ship 
was  then  left.  A  late  American  writer 
has,  not  in  too  strong  language,  described 
this  act  as  "  an  exertion  of  power  which 
was  beyond  all  patient  endurance,  and 
which  electrified  the  nation  to  its  remotest 
extremities"  (Tucker's  Life  of  Jefferson, 
ii.  258).  President  Jefferson  immediately 
issued  a  proclamation  interdicting  all 
armed  British  vessels  from  the  harbours 
and  waters  of  the  United  States,  and  for- 
bidding all  supplies  to  them,  and  all 
intercourse  with  them.  The  American 
minister  in  London  was  also  directed  tc 
demand  satisfaction  of  the  British  govern- 
ment. The  conduct  of  the  captain  of  the 
Leopard  was  not  attempted  to  be  de- 
fended by  the  ministry  here  ;  on  the 
contrary,  its  illegality  was  at  once  ad- 
mitted, at  least  by  implication ;  but  Mr. 
Canning,  then  Secretary  of  State  for 
Foreign  Affairs,  insisted  that,  inasmuch 
as  the  United  States  had  taken  measures 
of  retaliation  into  their  own  hands,  Great 
Britain  might  take  those  measures  into 
account  in  the  estimate  of  reparation ;  and 
he  inquired  whether  the  President's  pro- 
clamation would  be  withdrawn  on  the 
king  disavowing  the  act  of  Captain 
Humphreys  of  the  Leopard,  and  of  Ad- 
miral Berkeley,  his  commanding  ofl&cer, 
who  had  directed  it.  The  proclamation 
was  justified  by  the  American  govern- 
ment as  a  measure  of  precaution,  and 
not  of  retaliation.  Negotiations  were 
continued  for  a  long  time  w^ithout  any 
result ;  the  affair  of  the  Chesapeake  soon 
became  mixed  and  complicated  with 
other  incidents,  giving  rise  to  new  claims 
and  counterclaims ;  at  last  the  American 
government  took  its  stand  on  new  ground, 
objecting  to  the  search  not  only  of  ships 


SEARCH,  RIGHT  OF.        [  673  ]     SECRETARY  OF  STATE. 


of  war  but  even  of  merchant  vessels  for 
deserters ;  it  was  not  denied  that  the 
search  of  merchantmen  was  sanctioned 
by  the  law  of  nations,  but  the  exercise 
of  the  right  was  denounced  as  necessarily 
irritating  and  fraught  with  danger,  and 
it  was  urged  that  it  should  on  that  ac- 
count be  dispensed  with  and  abolished. 
In  the  end  war  broke  out  between  the 
two  countries  in  the  summer  of  1812; 
but  even  that  did  not  settle  any  of  the 
questions  that  had  arisen  between  them 
in  connection  with  the  right  of  search. 
The  treaty  of  peace  signed  at  Ghent  on 
the  24th  of  December,  1814,  contained 
no  stipulation  on  that  subject,  which  was 
now  supposed  to  have  lost  its  practical 
importance  for  the  present  by  the  cessa- 
tion of  the  general  war  which  had  occa- 
sioned all  the  late  difficulties  respecting 
the  treatment  of  neutral  states. 

The  right  of  visitation  and  search,  how- 
ever, is  by  no  means  necessarily  confined 
to  a  time  of  war.  Its  exercise  has  always 
been  admitted  to  be  equally  allowed  by  in- 
ternational law  in  time  of  peace,  though  it 
may  not  commonly  have  then  been  so  fre- 
quently thought  to  be  called  for.  The  very 
question  of  the  seizure  by  one  country  of  its 
subjects  serving  in  the  mercantile  navy 
of  another,  which  was  one  of  the  main 
subjects  of  dispute  between  England  and 
America  before  the  breaking  out  of 
actual  hostilities  in  1812,  may  arise  in 
a  time  of  peace  as  well  as  in  a  time  of 
war,  though  its  importance  no  doubt  is 
less  in  the  former  than  in  the  latter. 
The  chief  questions  connected  with  the 
right  of  search,  the  number  of  which  is 
greatly  reduced  in  a  time  of  general  peace, 
are  those  relating  to  the  trading  rights 
of  neutrals ;  but  even  of  these  some 
remain.  Of  late  years,  however,  the 
right  of  search  has  become  principally 
important  in  reference  to  the  trade  in 
slaves,  which  has  now  been  declared  to 
be  illegal  by  most  of  the  great  maritime 
states-  The  right  of  visitation  and  search, 
however  its  exercice  may  be  regulated, 
seems  to  afford  the  only  means  of  ascer- 
taining whether  or  no  a  vessel  has  got 
slaves  on  board:  but  it  is  evident  that 
any  power  opposed,  for  whatever  reason, 
to  the  exercise  of  that  right  may,  even 
vrhile  declaring  the  slave  trade  to  be 
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illegal,  refuse  to  allow  that  illegality  to 
be  made  an  excuse  for  the  visitation  of 
suspected  ships  bearing  its  flag.  It  is 
only  by  express  stipulation  that  the  free 
exercise  of  the  right  can  be  established. 
England,  which  has  all  along  been  fore- 
most in  the  attempt  to  suppress  the  slave 
trade,  has  never  objected  to  the  exercise 
of  the  right  of  search  for  this,  or  in- 
deed for  any  other  legitimate  object ; 
but  other  nations,  jealous  of  our  predo 
minant  maritime  power,  have,  not  per- 
haps very  unnaturally,  been  extremelj' 
reluctant  to  concede  it  in  this  particular 
case.  Some  further  remarks  on  this  sub- 
ject are  briefly  made  under  the  article 
Slave,   Slavery,    farther    on    in    this 

SEARCHERS.  [Bills  of  Mor- 
tality.] 

SEAWORTHINESS.    [Ships.] 

SECRETARY  (French,  Secretaire), 
one  entrusted  with  the  secrets  of  his  office 
or  employer ;  one  who  writes  for  another. 
Its  remote  origin  is  the  Latin  secretum. 
The  phrase  "  notarius  secretorum  "  is  ap- 
plied by  Vopiscus  {Div.  Aiirelianus,  c.  36) 
to  one  of  the  secretaries  of  the  emperor 
Aurelian.  This  appellation  was  of  very 
early  use  in  England :  Archbishop  Becket, 
in  the  reign  of  Henry  II.,  had  his  "se- 
cretarius ;"  although  the  person  who  con- 
ducted the  king's  correspondence,  till  the 
middle  of  the  13th  century,  was  called  his 
clerk  only,  probably  from  the  office  being 
held  by  an  ecclesiastic.  The  first  time 
the  title  of  "  secretarius  noster  "  occurs  is 
in  the  37th  Hen.  HI.,  1253. 

SECRETARY  OF  STATE.  The 
office  of  secretary  of  state  is  one  of  very 
antient  date,  and  the  person  who  fills  it 
has  been  called  variously  "  the  king's 
chief  secretary,"  "  principal  secretary," 
and,  after  the  Restoration,  "  principal  se- 
cretary of  state."  He  was  in  fact  the 
king's  private  secretary,  and  had  custody 
of  the  king's  signet.  The  duties  of  the 
office  were  originally  performed  by  a 
single  person,  who  had  the  aid  of  four 
clerks.  The  statute  27  Hen.  VIII.  c.  1 1, 
which  regulates  the  fees  to  be  taken  by 
*'  the  king's  clerks  of  his  grace's  signet 
and  privy  seal,"  directs  that  all  grants  to 
be  passed  under  any  of  his  majesty's  seals 
shall,  before  they  are  so  sealed,  be  brought 
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and  delivered  to  the  king's  pi'incipal  se- 
cretary or  to  one  of  the  clerks  of  the 
signet.  The  division  of  the  office  be- 
tween two  persons  is  said  to  have  oc- 
curred at  the  end  of  the  reign  of  Henry 
VIII.,  but  it  is  probable  that  the  two 
secretaries  were  not  until  long  afterwards 
of  equal  rank.  Thus  we  find  Sir  Francis 
Walsinghara,  in  the  time  of  Queen  Eliza- 
beth, addressed  as  her  majesty's  principal 
secretary  of  state,  although  Dr.  Thomas 
Wilson  was  his  colleague  in  the  office. 
Clarendon,  when  describing  the  chief 
ministers  at  the  begintiiiig  of  the  reign 
of  Charles  I.,  mentions  the  two  secre- 
taries of  state,  "  who  were  not  in  those 
days  offieei-s  of  that  magnitude  they  have 
been  since ;  being  only  to  make  dispatches 
upon  the  conclusion  of  councils,  not  to 
govern  or  preside  in  those  councils." 
Nevertheless  the  principal  secretary  of 
state  must,  by  his  immediate  and  constant 
access  to  the  king,  have  been  always  a 
person  of  great  influence  in  the  state. 
The  statute  31  Hen.  VIII.  c.  10,  gives 
the  king's  chief  secretary,  if  he  is  a  baron 
or  a  bishop,  place  above  all  peers  of  the 
s:\me  degree  ;  and  it  enacts  that  if  he  is 
not  a  peer  he  shall  have  a  seat  reserved 
for  him  on  the  woolsack  in  parliament ; 
and  in  the  Star  Chamber  and  other  con- 
ferences of  the  council,  that  he  shall  be 
placed  next  to  the  ten  great  officers  of 
sta-te  named  in  the  statute.  He  probably 
was  always  a  member  of  the  privy  coun- 
cil. Lord  Camden,  in  his  judgment  in 
the  case  of  Entick  v.  Carrington  (11  Har- 
grave's  State  Trials,  p.  317),  attributes 
the  growth  of  the  secretary  of  state's 
importance  to  his  intercourse  with  am- 
bassadors and  the  management  of  all  the 
foreign  correspondence  of  the  state,  after 
the  policy  of  having  resident  ministers 
in  foreign  courts  was  established  in 
Europe.  Lord  Camden,  indeed,  denies 
that  he  was  antiently  a  privy  counsellor. 
The  number  of  secretaries  of  state 
seems  to  have  varied  from  time  to  time  : 
in  the  reign  of  George  III.  there  were 
often  only  two ;  but  of  late  years  there 
have  been  three  principal  secretaries  of 
state,  whose  duties  are  divided  into  three 
departments— home  affairs,  foreign  affairs, 
and  the  colonies.  They  are  always  made 
members  of  the  privy  council  and  the 


cabinet.  They  are  appointed  (without 
patent)  by  mere  delivery  to  them  of  the 
seals  of  office  by  the  king.  Each  is  ca- 
pable of  performing  the  duties  of  all  the 
three  departments,  and  the  offices  are  so 
far  considered  as  one,  that  upon  being 
removed  from  one  secretaryship  of  state 
to  another,  a  member  of  the  House  of 
Commons  does  not  vacate  his  seat. 

To  the  Secretary  of  State  for  the  Home 
department  belongs  the  maintenance  of 
the  peace  within  the  kingdom,  and  the 
administration  of  justice  so  far  as  the 
royal  prerogative  is  involved  in  it.  All 
patents,  charters  of  incorporation,  com- 
missions of  the  peace  and  of  inquiry, 
pass  through  his  office.  He  superintends 
the  administration  of  affairs  in  Ireland. 

The  Secretary  for  Foreign  affairs  con- 
ducts the  correspondence  with  foreign 
states,  and  negotiates  treaties  with  them, 
either  through  British  ministers  resident 
there,  or  personally  with  foreign  minis- 
ters at  this  court.  He  recommends  to  the 
crown  ambassadors,  ministers,  and  con- 
suls to  represent  Great  Britain  abroad, 
and  countersigns  their  warrants. 

The  Secretary  for  the  Colonial  depart- 
ment performs  for  the  colonies  the  same 
functions  that  the  secretary  for  the  home 
department  performs  for  Great  Britain. 

Each  Secretary  of  State  is  assisted  by 
two  under-secretaries  of  state,  nominated 
by  himself;  one  of  whom  is  usually  per- 
manent, and  the  other  is  dependent  upon 
the  administration  then  in  power.  There 
is  likewise  in  each  department  a  large 
establishment  of  clerks  appointed  by  the 
principal  secretary. 

The  power  to  commit  persons  on  sus- 
picion of  treason  is  incident  to  the  office 
of  principal  secretary  of  state — a  power 
which,  though  long  exercised,  has  been 
often  disputed.  It  is  not  necessary  here 
to  give  the  arguments  on  both  sides ;  they 
are  discussed  with  great  care  by  Lord 
Camden  in  the  case  above  cited  (Entick 
V.  Carrington),  which  was  one  of  the 
numerous  judicial  inquiries  arising  out 
of  the  dispute  between  the  Crown  and 
John  Wilks  at  the  beginning  of  the  reign 
of  George  III.  The  conclusions  to  which 
Lord  Camden  comes  are — that  the  secre- 
tary of  state  is  not  a  magistrate  known  to 
the  common  law ;  that  the  power  of  com- 
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mitment  for  state  offences,  which  he  has 
for  many  ages  exercised,  was  used  by 
him  as  an  immediate  delegation  from  the 
person  of  the  king,  a  fact  which  may  be 
inferred,  among  other  things,  from  the 
debates  in  parliament  in  the  time  of 
Charles  I.,  when  Secretary  Cook  claimed 
the  power  on  that  ground;  that  never- 
theless courts  of  justice  must  recognise 
this  power,  inasmuch  as  there  has  been 
constant  usage  of  it,  supported  by  three 
judicial  decisions  in  favour  of  it  since  the 
Revolution,  viz.,  by  Lord  Holt,  in  1695 
(Rex  V.  Kendal  and  Rowe)  ;  by  Chief 
Justice  Parker,  in  1 711  (Queen  v.  Derby) ; 
and  by  Lord  Hardwicke,  in  1734  (Rex  v. 
Earbury).  In  a  more  recent  case  (King 
V.  Despard,  1798),  Lord  Kenyon  says, 
"  I  have  no  difficulty  in  saying  that  the 
secretaries  of  state  have  the  right  to  com- 
mit;" and  he  hints  that  Lord  Camden 
felt  too  much  doubt  on  the  subject.  The 
secretary  of  state  has  also  power  to  issue 
a  warrant  by  which  he  may  direct  letters 
to  be  opened  whicli  are  sent  through  the 
post-offioe.  This  power  is  occasionally 
exercised,  and  was  the  subject  of  much 
discussion  in  parliament  in  1845. 

There  is  also  a  chief  secretary  for  Ire- 
land, resident  in  Dublin  (except  when 
parliament  is  sitting),  and  he  has  always 
an  under-secretary  there.  He  corresponds 
with  the  home  department,  and  is  under 
the  authority  of  the  lord-lieutenant  of 
Ireland.  His  office  is  called  that  of  se- 
cretary to  the  lord-lieutenant;  but  it  is 
analogous  to  the  office  of  secretary  of 
state.  He  has  sometimes,  though  very 
rarely,  been  a  member  of  the  cabinet. 

SEDITION  (from  the  Latin  seditio). 
It  is  stated  that  in  many  of  the  old  English 
common  law  writers  treason  is  sometimes 
expressed  by  the  term  Sedition ;  and  that 
when  law  proceedings  were  in  Latin, 
sedilio  was  the  technical  word  used  in 
indictments  for  treason,  till  it  was  super- 
seded by  the  \^  ord  proditio. 

Sedition  does  not  appear  to  be  very 
exactly  defined.  It  is  stated  to  compre- 
hend contemptuous,  indecent,  or  malicious 
observations  upon  the  king  or  his  go- 
vernment, whether  made  in  words  only, 
or  in  writing,  or  by  tokens  (which  last 
term  must  comprehend  pictures  or  draw- 
lugs),  calculated  to  lower  him  in  the 


opinion  of  the  subjects  or  to  weaken  his 
government.  All  these  offences  fall  short 
of  treason ;  but  they  are  considered  crimes 
at  common  law,  and  punishable  by  fine 
and  imprisonment. 

There  are  also  statutes  against  par- 
ticular acts  of  sedition,  such  as  seditious 
libels.  [Law,  Criminal,  p.  210,  No.  40.'| 

There  are  also  various  acts  against 
societies  established  for  seditious  and 
treasonable  purposes,  and  against  sedi- 
tious meetings  and  assemblies. 

The  Roman  sense  of  Seditio  {sed  or  se, 
and  itio,  a  going  apart,  a  separation)  is 
properly  a  disunion  among  the  citizens, 
a  riot,  or  turbulent  assemblage  of  people 
for  the  purpose  of  accomplishing  some 
object  by  violence  or  causing  fear.  It 
was  included  among  other  forbidden  acts 
in  the  Lex  Julia  de  Majestate.  (Dig.  48, 
tit.  4.)  It  is  often  used  in  connection 
with  •*  tumultus  "  and  "  turba  ;"  and  the 
three  terms  seem  to  have  the  same  sig- 
nification. (Rein,  Himische  Criminalrecht, 
p.  522.) 

SEDUCTION.  [Parent  AND  Child.] 

SEIGNORAGE.     [Money,  p.  350.J 

SEIGNORY.     [Tenure.] 

SP]ISIN  is  a  term  properly  applied  to 
estates  of  freehold  only,  so  that  a  man  is 
said  to  be  seised  of  an  estate  of  inheritance 
or  for  life,  and  to  be  possessed  of  a  chattel 
interest,  such  as  a  term  of  years.  This 
distinction  does  not  appear  to  have  existed 
in  the  time  of  Bracton  ;  at  least  he  uses 
the  two  words  as  identical  in  meaning 
('  possessio  sive  seisina  multiplex  est/ 
lib  ii.,  fol.  38). 

The  seisin  of  the  tenant  of  a  freehold 
is  the  legal  possession  of  the  land.  It  is 
actual  seisin,  called  seisin  in  deed,  when 
he  has  corporeal  possession  of  the  land, 
or,  as  Bracton  expresses  it,  *  corporalis 
rei  detentio :  corporis  et  animi  cum  iuris 
adminiculo  concurrente.'  It  is  seisin  in 
law  when  lands  have  descended  to  a 
person,  but  he  has  not  yet  actually  en- 
tered into  possession  of  them,  and  no 
person  has  usurped  the  possession.  When 
an  estate  of  inheritance  is  divided  into 
several  estates,  as  for  instance  an  estate 
for  life,  and  a  remainder  or  reversion 
in  fee,  the  tenant  in  possession  has  the 
actual  seisin  of  the  lands ;  but  the  per- 
sons in  remainder  or  reversion  have  also 
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seisin  of  their  respective  estates.  The 
seisin  of  a  rent  which  issues  out  of  lands  is 
quite  distinct  from  the  seisin  of  the  lands ; 
and  therefore  a  disseisin  of  the  estate  in 
the  land  is  not  a  disseisin  of  the  rent. 

In  the  conveyance  of  land  by  feoffment, 
the  delivery  of  the  possession,  or  livery 
of  seisin,  as  it  is  termed,  is  the  efficient 
part  of  the  conveyance.     [Feoffmfnt.] 

The  word  seisin  is  also  applied  to  the 
services  due  from  the  tenant  to  the  lord. 
When  the  lord  has  received  the  tenant's 
oath  of  fealty,  he  has  obtained  seisin  of 
all  his  services. 

Seisin  in  deed  is  obtained  by  actually 
entering  into  lands,  and  an  entry  into 
part  in  the  name  of  the  whole  is  suf- 
ficient ;  by  the  receipt  of  rents  or  profits ; 
and  by  the  actual  entry  of  a  lessee  to 
whom  the  lands  are  demised  by  a  person 
who  is  entitled  to  but  has  not  obtained 
actual  possession. 

Seisin  may  also  be  acquired  under  the 
Statute  of  Uses,  27  Hen.  VIII.,  which  en- 
acts that  when  any  person  shall  be  seised 
of  any  lands  to  the  use,  &c.  of  another,  by 
reason  of  any  bargain,  sale,  feoffment, 
&c.,  the  person  having  the  use,  &c.  shall 
thenceforth  have  the  lawful  seisin,  &c. 
of  the  lands  in  the  same  quality,  manner, 
and  form  as  he  had  before  in  the  use. 

A  disseisin  supposes  a  prior  seisin  in 
another,  and  a  seisin  by  the  disseisor  which 
terminates  such  prior  seisin.  To  constitute 
a  disseisin,  it  was  necessary  that  the  dis- 
seisor should  not  have  a  right  of  entry ;  that 
the  disseisee  should  not  voluntarily  give 
up  his  seisin,  and  that  the  disseisor  should 
make  himself  the  tenant  of  the  land ;  or 
in  other  words,  should  put  himself,  with 
respect  to  the  lord,  in  the  same  situation 
as  the  person  disseised.  **  But,"  it  is  well 
remarked  (Co.  Litt.,  266  6,  Butlers 
note),  **  how  this  substitution  was  effected, 
it  is  difficult,  perhaps  impossible,  now  to 
discover.  From  what  we  know  of  the 
feudal  law,  it  does  not  appear  how  a 
disseisin  could  be  effected  without  the 
consent  or  connivance  of  the  lord;  yet 
we  find  that  the  relationship  of  lord  and 
tenant  remained  after  the  disseisin.  Thus 
after  the  disseisin  the  lord  might  release 
the  rent  and  services  to  the  disseisee ; 
might  avow  upon  him ;  and  if  he  died, 
hi«  heir  within  age,  the  lord  was  entitled 


to  the  wardship  of  the  heir."  But  the 
doctrine  of  disseisin  is  in  many  respects 
very  obscure,  and  at  present  of  little 
practical  importance. 

SEPARATION  A  MENSA  ET 
THORO.    [Divorce.] 

SEPOY,  or  SIPOY,  the  name  of  the 
native  soldier  in  the  East  Indies.  Bishop 
Heber  derives  the  word  from  "  sip,"  the 
bow  and  arrow,  which  were  originally  in 
almost  universal  use  by  the  native  soldiers 
of  India  in  offensive  warfare.  Those 
Bhiels  and  Kholees  who  are  employed  in 
Guzerat  in  the  service  of  the  police  and 
in  protecting  gentlemen's  houses  and 
gardens  are  also  called  sepoys,  and  with 
more  propriety,  as  they  still  use  the  bow 
and  arrow.  The  native  soldiers  in  the 
pay  of  the  British  government  now  form 
a  large  army,  well  trained  in  European 
discipline :  the  men  are  of  a  size  some- 
what below  that  of  European  soldiers, 
but  they  are  quite  as  brave,  as  hardy,  and 
as  active,  capable  of  undergoing  as  much 
fatigue  and  of  sustaining  even  greater  pri- 
vations. To  the  attachment  and  bravery 
of  this  army  Great  Britain  is  chiefly  in- 
debted for  the  possession  of  her  Indian 
empire,  and  it  now  secures  to  her  the 
sovereignty  over  a  territory  vastly  more 
extensive  than  her  own,  and  separated 
from  her  by  the  distance  of  nearly  half 
the  globe. 

The  pay  of  the  Sepoy  is  two  pagodas, 
or  seven  rupees,  per  month,  which  is 
double  the  wages  of  the  class  of  persons 
from  whom  they  are  generally  drawn. 

The  Indian  army  in  1840,  according 
to  the  '  East  India  Calendar,'  was  as  f0i« 
lows : — 

Bombay. 

26  regiments  of  native  infantry. 

3  regiments  of  native  cavalry. 

2  regiments  of  European  infantry. 
1  regiment  of  artillery. 
1  corps  of  engineers. 

1  corps  of  invalids. 

Madras. 
52  regiments  of  native  infantry. 
8  regiments  of  native  cavalry. 

2  regiments  of  European  infantry, 
1  regiment  of  horse  artillery. 

4  regiments  of  foot  artillery. 
1  corps  of  engineers. 

1  corps  of  invalid*. 
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Bengal. 

74  regiments  of  native  infantry. 

10  regiments  of  native  cavalry. 
2  regiments  of  European  infantry. 
1  regiment  of  horse  artillery. 
5  battalions  of  foot  artillery. 
1  corps  of  engineers. 
1  corps  of  invalids. 

Each  regiment  consists  of  two  bat- 
talions of  500  men  each.  In  1842  the 
number  of  native  soldiers  in  the  pay  of  the 
East  India  Company  was  181,612,  besides 
4450  native  officers,  in  all  186,062,  The 
number  of  European  solders  was  19,164, 
besides  5531  European  officers,  in  all 
24,695.  The  entire  Indian  army  in  1842 
consequently  amounted  to  210,757. 

SEQUESTRATION.  [Benefice,  p. 
347.] 

SEQUESTRATION.  [Bankrupt 
(Scotland),  p.  296.] 

SERJEANT,  or  SERGEANT,  is  a 
non-commissioned  officer  in  a  troop  of  ca- 
valry or  in  a  company  of  infantry.  The 
duties  of  Serjeants  are  to  drill  or  instruct 
in  discipline  the  recruits  of  a  regiment ; 
and  on  parade  they  act  as  markers  or 
guides  in  the  performance  of  the  evolu- 
tions. The  Serjeants  of  infantry  are  now 
armed  with  muskets  like  the  rest  of  the 
troops.  In  each  company,  when  a  batta- 
lion is  in  line,  a  covering  serjeant  is 
always  stationed  behind  the  officer  com- 
manding the  company ;  when  the  ranks 
take  open  order,  and  that  officer  advances 
before  the  front  rank,  the  serjeant  steps 
into  his  place ;  but  upon  the  ranks  being 
closed,  he  falls  again  to  the  rear.  Four 
or  six  Serjeants  are  charged  with  the  im- 
portant duty  of  guarding  the  colours  of 
the  regiment :  they  constantly  attend  the 
officers  who  carry  them,  and  are  called 
colour-serjeants.  One  serjeant  in  each 
troop  or  company  is  appointed  to  pay  the 
men ;  also  to  keep  the  accounts  relating 
to  their  allowances,  the  state  of  their  ne- 
cessaries, &c. 

The  name  of  sergens  or  servientes  was, 
in  the  armies  of  France  during  the  reign 
of  Philip  Augustus,  applied  to  gentlemen 
who  served  on  horseback,  but  were  below 
the  rank  of  knights ;  and  also,  as  a  gene- 
ral term,  to  the  infantry  soldiers  who 
were  furnished  by  the  towns. 

In  the  reign  of  Philip  and  Mary  the 


serjeant-major  of  the  army  was  an  officer 
whose  post  corresponded  to  that  of  the 
modern  major-general ;  and  the  serjeant- 
major  of  a  regiment  was  a  field-officer, 
who  would  now  be  designated  the  major. 
At  present  the  serjeant-major  is  an  as- 
sistant to  the  adjutant,  and  keeps  the 
roster  for  the  duties  of  the  Serjeants,  cor- 
porals, and  privates.  The  quartermaster- 
serjeant  is  one  who  acts  immediately 
under  the  quartermaster  of  a  regiment 
in  all  the  details  relating  to  the  quarters 
of  the  officers  and  men,  the  supplies  of 
food,  clothing,  &c. 

SERJEANT,  or  SERGEANT.  The 
word  "  serjeant "  comes  to  us  from  "  ser- 
gent,"  into  which  the  French  had  modi- 
fied the  Latin  "  serviens,"  The  word 
serjeanty,  in  French  *'  sergenterie,"  was 
formed  from  "  sergent,"  but  was  always 
used  with  reference  to  a  particular  species 
of  service. 

In  the  creation  of  Serjeants,  some  an- 
tient  practices  are  still  retained  in  those 
cases  where  the  writ  of  the  serjeant  elect 
issues  in  term-time ;  but  by  statute  6  Geo. 
IV.  c.  95,  barristers  who  receive  writs 
issued  in  vacation  commanding  them  to 
appear  in  the  Court  of  Chancery,  and  to 
take  upon  themselves  the  estate  and 
dignity  of  a  serjeant-at-law,  are,  upon 
appearing  before  the  lord  chancellor  and 
taking  the  oaths  usually  administered  to 
persons  called  to  that  degree  and  office, 
declared  to  be  serjeants-at-law  sworn, 
without  any  further  ceremony. 

Serjeants  at  law,  until  1846,  were  the 
only  advocates  recognized  in  the  Common 
Pleas,  in  which  court  they  retained  the 
right  of  exclusive  audience.  This  pri- 
vilege extended  to  trials  at  bar,  not  to 
trials  at  nisi  prius,  either  at  the  assizes 
or  at  the  sittings  in  London. 

The  Serjeants  formerly  occupied  three 
inns,  or  collegiate  buildings,  for  practice, 
and  for  occasional  residence,  situate  in 
Chancery  Lane,  Fleet  Street,  and  Holborn. 
They  have  now  no  other  building  than 
Serjeants'  Inn,  Chancery  Lane,  which 
has  been  lately  rebuilt.  Here  all  the 
common-law  judges  have  chambers,  in 
which  they  dispose  in  a  summaiy  way, 
and  with  closed  doors,  of  such  matters  as 
the  legislature  has  expressly  entrusted  to 
a  singlti  judge,  and  of  all  business  wiiLrb 
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is  not  thought  of  sufficient  magnitude  to 
be  brought  before  more  than  one  judge, 
or  which  is  supposed  to  be  of  a  nature 
too  urgent  to  admit  of  postponement. 

The  inn  contains,  besides  accommo- 
dations for  the  judges,  chambers  for  four- 
teen Serjeants,  the  junior  Serjeants,  while 
waiting  for  a  vacancy,  being  dispersed  in 
the  different  inns  of  courts. 

In  Serjeants'  Inn  Hall  the  judges  and 
Serjeants,  as  members  of  the  Society  of 
Serjeants'  Inn,  dine  together  during  term- 
time.  Out  of  term  the  hall  is  or  was  fre- 
quently used  as  a  place  for  holding  the 
revenue  sittings  of  the  court  of  Exchequer. 

A  full  account  of  the  various  kinds  of 
Serjeants  and  of  the  origin  of  their  func- 
tions is  given  in  Manning's  '  Serviens  ad 
Legem.'  [Barrister.]  See  also  Ser- 
jeant, in  '  Penny  Cyclopgedia.' 

SERJEANTS-AT-ARMS  are  limited 
by  statute  13  Rich.  II.  c.  G,  to  thirty. 
Their  office  is  to  attend  the  person  of  the 
king,  to  arrest  offenders,  and  to  attend 
the  lord  high  steward  when  sitting  in 
judgment  upon  a  peer.  Two  of  these 
serjeants-at-armS;,  by  the  king's  permis- 
sion, attend  the  two  houses  of  parliament. 
In  the  House  of  Commons  the  office  of 
the  serjeant-at-arms  (as  he  is  emphatically 
called)  is  to  keep  the  doors  of  the  house, 
and  to  execute  such  commands,  especially 
touching  the  apprehension  of  any  offenders 
against  the  privileges  of  the  Commons, 
as  the  House,  through  its  Speaker,  may 
enjoin. 

In  some  offices  about  the  royal  person 
the  principal  officer  of  the  department  is 
distinguished  by  the  appellation  of  Ser- 
jeant, as  the  serjeant-surgeon. 

SERJEANTY,  GRAND.  [Grand 
Ser.teanty.] 

SERVANT,  one  who  has  contracted 
to  serve  another.  The  person  whom  he 
has  contracted  to  serve  is  styled  master. 
Servants  are  of  various  kinds :  apprentices 
[Apprentice],  domestic  servants  who  re- 
side within  the  house  of  the  master,  ser- 
vants in  husbandry,  workmen  or  artificers, 
and  clerks,  warehousemen,  &c.  From 
the  relation  of  master  and  servant  a  va- 
riety of  rights  and  duties  arise,  some  of 
which  are  founded  on  the  common  law, 
and  some  on  statute. 

A  contract  of  hiring  and  service  need 


not  be  in  writing  unless  it  be  for  a  period 
longer  than  a  year,  or  for  a  year  to  com- 
mence at  some  future  time.  If  in  writing, 
it  is  not  liable  to  any  stamp  duty,  unless 
it  apply  to  the  superior  classes  of  clerks, 
&c.  All  such  contracts  imply  an  under- 
taking on  the  part  of  the  servant  faith- 
fully to  serve  the  master,  and  to  do  his 
lawful  and  reasonable  commands  within 
the  range  of  the  employment  contracted 
for ;  on  the  part  of  the  master,  to  protect 
the  servant  and  pay  him  his  hire  or 
wages.  In  all  hirings  where  no  time  is 
expressed,  except  those  of  domestic  ser- 
vants, it  is  a  rule  of  law  that  the  contract 
shall  continue  for  a  year.  In  the  case  of 
domestic  servants  it  is  determinable  by  a 
month's  warning,  or  the  payment  of  a 
month's  wages.  Servants  in  husbandry 
can  only  be  discharged  or  quit  the  service 
upon  a  quarter's  notice.  This  rule  as  to 
time  may  of  course  be  rebutted  by  any 
circumstances  in  the  contract  inconsistent 
with  its  existence.  In  the  case  of  immo- 
rality, or  any  kind  of  offence  amounting 
to  a  misdemeanor  committed  during  the 
time  of  the  service,  or  of  continued  neg- 
lect, or  determined  disobedience,  a  servant 
may  be  immediately  discharged.  If  the 
servant  is  a  domestic,  he  is  nevertheless 
entitled  to  wages  for  the  time  during 
which  he  has  served.  But  in  other  cases, 
where  the  contract  is  entire  for  a  year, 
the  wages  cannot  be  apportioned,  and  the 
service  having  been  determined  before 
the  expiration  of  the  time  contracted  for, 
in  consequence  of  the  fault  of  the  servant, 
he  is  not  entitled  to  claim  wages  for  any 
portion  of  the  time  during  which  he  has 
served.  The  contract  still  continues  to 
exist,  notwithstanding  the  disability  of 
the  servant  to  perform  his  duties  from 
illness,  and  he  is  therefore  still  entitled  to 
receive  his  wages.  The  master,  however, 
is  not  bound  to  pay  the  charges  incurred 
by  medicine  or  attendance  upon  his  sick 
servant.  In  case  the  goods  of  the  master 
are  lost  or  broken  by  the  carelessness  of 
the  servant,  the  master  is  not  entitled  to 
deduct  their  value  from  the  wages  of  the 
servant,  unless  there  has  been  a  contract 
between  them  to  that  effect.  His  only 
remedy  is  by  an  action  at  law  against  the 
servant.  Where  a  master  becomes  bank- 
rupt, the  commissioners  are  authorised, 
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on  proof  that  they  are  due,  to  pay  six 
months"  wages  to  his  clerks  and  servants. 
If  the  wages  for  any  longer  period  are 
due.  they  must  be  proved  like  other  debts 
under  the  fiat.  If  a  servant  has  left  his 
service  for  a  considerable  time  without 
making  any  demand  for  wages,  it  will  be 
presumed  that  they  are  paid.  A  master 
may  chastise  his  apprentice  for  neglect  or 
misconduct,  but  he  will  not  be  justified 
in  striking  any  other  description  of  ser- 
vant. Servants  who  steal  or  embezzle 
their  master's  goods  are  subject  to  a 
greater  degree  of  punishment  than  others 
who  commit  those  crimes.  Masters  are 
not  compellable  to  give  a  character  to 
servants  who  leave  their  employment. 
If  they  choose  to  do  so,  and  they  give  one 
which  is  false,  they  may  be  liable  to  an 
action  at  the  suit  of  the  servant ;  but  in 
order  to  recover  in  such  an  action,  the 
servant  must  prove  that  the  character  was 
maliciously  given  for  the  purpose  of  in- 
juring him.  If  the  master,  merely  for 
the  purpose  of  confidentially  communi- 
cating, bond  fide  state  what  he  believes  to 
be  the  truth  respecting  a  servant,  he  is 
not  responsible  for  the  consequences  of 
his  communication. 

By  a  great  variety  of  statutes,  the  pro- 
visions of  which  are  collected  and  ex- 
plained in  Burn's  Justice,  tit.  *  Servante,' 
a  special  jurisdiction  is  given  to  magis- 
trates over  servants  in  husbandry,  and 
also  in  many  classes  of  manufactures  and 
and  other  employments.  None  of  these 
rules  of  law  apply  to  domestic  servants. 
The  object  of  them,  as  relates  to  servants 
in  husbandry,  is  to  compel  persons  who 
have  no  ostensible  means  of  subsistence 
to  enter  into  service,  to  regulate  the  time 
and  mode  of  their  service,  to  punish  neg- 
ligence and  refusal  to  serve,  to  determine 
disputes  between  masters  and  servants,  to 
enable  servants  to  recover  their  wages, 
and  to  authorise  magistrates  under  cer- 
tain circumstances  to  put  an  end  to  the 
service. 

Those  statutes  which  relate  to  servants 
in  manufactures  and  other  employments 
prohibit  the  payment  of  wages  in  goods, 
and  provide  for  their  payment  in  money, 
and  for  the  regulation  of  disputes  con- 
cerning them.  They  also  contain  various 
enactments  applicable  to   the    cases  of 


workmen,  &c.,  absconding,  neglecting,  or 
mismanaging  their  work,  injuring  or  em- 
bezzling the  materials,  tools,  &c.,  entrusted 
to  them,  and  fraudulently  receiving  those 
entrusted  to  others.  With  respect  also  to 
this  class  of  servants,  magistrates  have 
authority  to  put  an  end  to  the  contracts 
of  hiring  and  service.  As  to  combina- 
tions of  masters  or  workmen,  see  Combi- 
nation LAWS,  p.  570. 

A  master  is  not  guilty  of  the  offence  of 
maintenance,  though  he  maintain  and 
support  his  servant  in  an  action  brought 
by  him  against  a  third  party.  When  a 
servant  is  assaulted,  his  master  is  justifie<l 
in  assisting  his  servant,  and  i-epelling  the 
assault  by  force,  although  he  himself  be 
not  attacked  ;  and  under  similar  circum- 
stances a  servant  may  justify  an  assault 
committed  in  defence  of  his  master.  A 
master  is  answerable,  both  civilly  and 
criminally,  for  those  acts  of  his  servant 
which  are  done  within  the  range  of  his 
employment.  Thus  a  master  is  indictable 
if  a  servant  commit  a  nuisance  by  throw- 
ing dirt  on  the  highway;  and  a  book- 
seller or  newsvender  is  liable,  criminally 
as  well  as  civilly,  for  libels  which  are 
sold  by  his  servant  in  his  shop.  This 
liability  of  the  master  does  not  release  the 
servant  from  his  own  liability  to  punish- 
ment for  the  same  offence.  The  servant 
is  also  liable  when  he  commits  a  trespass 
by  the  command  of  his  master.  A  mas- 
ter, although  liable  civilly  for  any  in- 
juries arising  from  the  negligence  or  un- 
skilfulness  of  his  servant,  is  not  respon- 
sible for  the  consequences  of  a  wilful  act 
of  his  servant  done  without  the  direction 
or  assent  of  the  master  ;  but  the  servant 
alone  is  liable.  Difficulties  have  some- 
i  times  occurred  in  determining  who  is 
responsible  in  the  character  of  master  for 
damages  done  to  third  persons  by  a  ser- 
vant. The  following  is  an  instance : — 
When  a  coachman  is  sent  by  the  owner 
of  horses  let  out  for  the  purpose  of  draw- 
ing a  private  carriage,  and,  while  driving 
the  hirer  in  his  private  carriage,  does 
some  damage  to  a  third  party,  it  has  been 
held  that  the  owner  of  the  horses  -was 
liable;  for  the  servant  is  the  servant  of 
the  horse  owner,  and  not  of  him  whom  he 
is  driving.  Where  a  servant  makes  a 
contract  within  the  range  of  his  employ- 
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ment,  what  he  does  will  bind  his  master, 
just  as  if  he  had  expressly  authorised  the 
servant.  But  in  all  cases  where  there  is 
no  express  evidence  of  the  delegation  of 
the  master's  authority,  there  must  be 
facts  from  which  such  delegation  can  be 
inferred.  Where  a  servant  obtains  goods 
for  his  master,  which  the  master  uses, 
and  he  afterwards  gives  money  to  the  ser- 
vant to  pay  for  them,  the  master  will  be 
liable  to  pay  for  them,  though  the  money 
should  have  been  embezzled  by  the  ser- 
vant. If  a  coachman  go  in  his  master's 
livery  to  hire  horses,  which  his  master 
afterwards  uses,  the  master  will  be  liable 
to  pay  for  them,  though  the  coachman  has 
received  a  large  salary  for  the  purpose  of 
providing  horses ;  unless,  indeed,  that  fact 
were  known  to  the  party  who  let  out  the 
horses.  If  a  master  is  in  the  habit  of 
paying  ready  money  for  articles  furnished 
to  his  family,  and  gives  money  to  a  ser- 
vant, on  a  particular  occasion,  for  the 
purpose  of  paying  for  the  articles  which 
he  is  sent  to  procure,  the  master  will  not 
be  liable  to  the  tradesman  if  the  servant 
should  embezzle  the  money.  If  articles 
furnished  to  a  certain  amount  have  al- 
ways been  paid  for  in  ready  money,  and 
a  tradesman  allows  other  articles  of  the 
same  character  to  be  delivered  without 
payment,  the  master  will  not  be  liable, 
unless  the  tradesman  ascertains  that  the 
articles  are  for  the  master's  own  use. 
Where  a  tradesman,  who  had  not  before 
been  employed  by  a  master,  was  directed 
by  a  servant  to  do  some  work,  and  after- 
wards did  it  without  any  communication 
with  the  master,  it  was  held  that  the 
master  was  not  liable,  though  the  thing 
upon  which  the  work  was  done  was  the 
property  of  the  master. 

Any  person  who  interferes  with  the 
master's  right  to  the  services  of  his  ser- 
vant, does  him  an  injury  for  which  he  is 
responsible  in  an  action  for  damages.  A 
master  may  be  deprived  of  the  services 
of  a  servant,  either  by  some  hurt  done  to 
a  servant,  or  by  his  being  enticed  out  of 
the  service.  An  action,  therefore,  may  be 
brought  by  a  master  where  a  servant  has 
received  some  personal  injury  disqualify- 
ing him  from  the  discharge  of  his  duties 
as  a  servant,  as  where  he  has  been  dis- 
abled by  the  overturn  of  a  coach,  or  the 


bite  of  a  third  person's  dog.  The  actioii 
by  a  parent  against  the  seducer  of  his 
daughter  is  of  this  class.  [Parent  and 
Child.] 

An  action  will  not  lie  against  a  partj 
for  enticing  away  a  servant,  if  the  servant 
has  paid  to  the  master  the  penalty  stipu- 
lated for  by  the  agreement  of  hiring  and 
service  in  case  of  his  quitting  his  master's 
service.  If  a  servant  has  been  enticed 
away  from  the  service,  an  action  lies 
against  him  for  his  breach  of  contract,  as 
well  as  against  the  party  who  has  enticed 
him  away. 

The  statute  32  Geo.  III.  c.  56,  is  "  for 
preventing  the  counterfeiting  the  certifi- 
cates of  the  characters  of  servants."  In- 
dependently of  this  statute,  a  person  who 
wilfully  gives  a  false  character  with  a 
servant  is  liable  to  an  action  at  the  suit  of 
the  party  who  has  been  induced  by  the 
false  character  to  employ  the  servant,  for 
any  damages  which  he  may  suffer  in  con- 
sequence of  employing  him. 

Formerly  a  settlement  was  gained  by 
residence  in  a  parish  under  a  contract  of 
hiring  and  service  for  a  year,  but  by  the 
Poor  Law  Amendment  Act  xio  settlement 
can  for  the  future  be  gained  by  such 
means.  (Blackstone,  Com.,  book,  i.,  c.  14; 
Burn's  Justice,  tit.  *  Servants.') 

SERVICE.    [Servant.] 

SERVICES.    [Tenure.] 

SESSION,  COURT  OF,  SCOTLAND. 
[Justiciar  of  Scotland.] 

SESSION,  KIRK.  [General  As- 
sembly OF  THE  Church  of  Scotland.] 

SESSIONS.  A  session  is  the  period 
during  which  any  court  of  law  sits  for 
the  transaction  of  judicial  business ;  but 
the  term  Sessions  is  commonly  used  to 
denote  the  meeting  of  the  justices  of  a 
county,  or  other  district  which  has  a 
separate  commission  of  the  peace,  for  the 
execution  of  the  authorities  conferred  by 
the  crown  by  that  commission  and  of  other 
authorities  given  by  act  of  parliament. 

County  Sessions. — The  commission  of 
the  peace  issued  by  the  crown  for  the 
purpose  of  creating  county  magistrates, 
consists  of  two  branches.  The  former 
relates  to  the  powers  to  be  exercised  by 
justices  individually  and  separately.  [Jus- 
tices.] The  second  branch  of  the  com- 
mission creates  the  powers  of  the  justices 
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when  assembled  in  sessions.  It  begins  as 
'  follows: — We  have  also  assigned  you, 
^T  and  every  two  or  more  of  you  (of  whom 
any  one  of  you,  the  aforesaid  A.  B.,  C.  D., 
E.  F.,  &c.  we  will  shall  be  one),  our  jus- 
tices, to  inquire  the  truth  more  fully,  by 
the  oath  of  good  and  lawful  men  of  the 
aforesaid  county,  by  whom  the  truth  of 
the  matter  shall  be  better  known,  of  all 
and  all  manner  of  felonies,  poisonings, 
inchantments,  sorceries,  arts  magic,  tres- 
passes, forestallings,  regratings,  ingross- 
ings,  and  extortions  whatsoever,  and  of 
all  and  singular  other  crimes  and  offences, 
of  which  the  justices  of  our  peace  may  or 
ought  lawfully  to  inquire,  &c. 

The  words  "  of  whom  any  one  of  you 
the  aforesaid  A.  B.,  C.  D.,  E.  F.,  &c.  we 
will  shall  be  one,"  constitute  the  Quorum 
clause,  so  called  because  when  the  com- 
mission was  in  Latin,  the  clause  ran 
"  quorum  A.  B.  vel  C.  D.  vel  E.  F.,  &c. 
unum  esse  volumus." 

The  statute  1  Mary,  sess.  2,  c.  8,  s.  2, 
prohibits  sheriffs  from  exercising  the 
office  of  justice  of  the  peace  during  the 
time  that  they  act  as  sheriffs.  If  a  man 
be  created  a  duke,  archbishop,  marquess, 
earl,  viscount,  baron,  bishop,  knight, 
judge,  or  serjeant-at-law,  his  authority  as 
justice  of  the  peace  remains.  (1  Edw. 
VI.  c.  7.)  By  5  Geo.  II.  c.  18,  s.  2,  at- 
torneys, solicitors,  and  proctors  are  pro- 
hibited from  acting  as  justices  of  the 
peace  for  any  county  during  the  time  that 
they  continue  in  practice. 

A  meeting  of  the  justices  held  for  the 
purpose  of  acting  judicially  for  the  whole 
district  comprised  within  their  commis- 
sion constitutes  a  court  of  General  Session 
of  the  peace.  By  12  Kich.  II.  c.  10, 
sessions  are  required  to  be  held  in  every 
quarter  of  the  year,  or  oftener  if  need  be. 
The  four  sessions  so  held  are  styled  courts 
of  general  Quarter-session  of  the  peace, 
or  "  quarter-sessions."  By  different  sta- 
tutes the  quarter-sessions  are  directed  to 
be  held  at  uniform  periods.  The  times 
at  which  they  are  directed  to  be  held  are, 
the  first  week  after  the  11th  of  October, 
the  first  week  after  the  28th  of  December, 
the  first  week  after  the  31st  of  March, 
the  first  week  after  the  24th  of  June. 
Though  the  justices  act  irregularly  in 
omitting  to  convene  the  quarter-sessions 


at  the  prescribed  periods  (except  the 
April  sessions,  in  respect  of  which  power 
is  expressly  given  to  the  justices  to  alter 
the  time  to  any  day  between  the  7th  of 
March  and  the  22nd  of  April),  sessions 
held  as  quarter-sessions  in  other  periods 
of  the  quarter  are  legal  quarter-sessions. 
When  the  business  to  be  transacted  at  a 
court  of  quarter-sessions  is  not  completed 
before  the  time  at  which  it  is  thought  de 
sirable  for  the  justices  to  separate,  the 
court  is  usually  adjourned  to  a  subsequent 
day ;  this  is  also  done  when  there  is  rea- 
son to  expect  that  new  matters  will  arise 
which  it  will  be  desirable  to  dispose  of 
before  the  next  quarter-sessions.  Two 
justices,  one  of  them  being  of  the  quorum, 
may  at  any  time  convene  a  general  session 
of  the  peace ;  but  at  such  additional  ses- 
sion no  business  can  be  transacted  which 
is  directed  by  any  act  of  parliament  to  be 
transacted  at  quarter-sessions. 

Both  general  sessions  and  general 
quarter-sessions  are  held  by  virtue  of  a 
precept  under  the  hands  of  two  justices, 
requiring  the  sheriff  to  return  a  grand 
jury  before  them  and  their  fellow-justices 
at  a  day  certain,  not  less  than  fifteen  days 
after  the  date  of  the  precept,  at  a  certain 
place  within  the  district  to  which  the 
commission  extends,  and  to  sumuion  all 
coroners,  keepers  of  gaols  and  houses  of 
correction,  high  constables,  and  bailiffs  of 
liberties  within  the  county. 

Persons  bound  to  attend  at  the  sessions 
are:— First,  all  justices  of  the  peace  for 
the  county  or  district.  Secondly,  the 
custos  rotulorum  of  the  county,  who  is 
bound  to  attend  by  himself  or  his  deputy, 
with  the  rolls  of  the  sessions.  Thirdly, 
the  sheriff  by  himself  or  his  under-sheriff; 
to  return  the  precept  and  lists  of  persons 
liable  to  serve  on  the  grand  or  petty  jury, 
to  execute  process,  &c.  Fourthly,  the 
several  coroners  of  the  county  or  district. 
Fifthly,  the  constables  of  hundreds  or 
high  constables.  Sixthly,  all  bailiffs  of 
hundreds  and  liberties.  Seventhly,  the 
keepers  of  gaols,  to  bring  and  receive  pri- 
soners. Eighthly,  the  keeper  of  the 
house  of  correction,  to  give  in  a  calendar 
and  account  of  persons  in  his  custody. 
Ninthly,  all  persons  returned  by  the 
sheriff  as  jurors.  Tenthly,  all  persons 
who  have  entered  into  a  recognizance  to 
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answer  charges  to  be  made  against  them, 
or  to  prosecute  or  give  evidence  upon 
charges  against  others. 

Persons  summoned  on  grand  or  petty- 
juries  ought  to  be  males  between  21  and 
60  years  of  age,  who  are  possessed  of 
10/.  a  year  in  lands  or  rents,  or  20/. 
a  year  in  leaseholds  for  an  unexpired 
term  or  terms  of  21  years  or  more,  or 
who  are  householders,  rated  to  the  poor 
on  a  value  of  not  less  than  20/.  (in  Mid- 
dlesex 30/.),  or  who  occupy  houses  con- 
taining not  less  than  fifteen  windows,  and 
who  are  not  peers,  judges  of  the  supe- 
rior courts,  clergymen,  Roman  Catholic 
priests,  dissenting  ministers  following  no 
secular  employment  but  that  of  school- 
masters, and  many  others. 

The  justices  in  sessions  have  criminal 
jurisdiction,  to  be  exercised  partly  accord- 
ing to  the  rules  of  common  law  and 
partly  pursuant  to  different  acts  of  par- 
liament; they  have  also  jurisdiction  in 
certain  civil  matters  created  by  different 
statutes ;  they  have  an  administrative 
power  in  certain  county  matters;  and 
they  have  power  to  fine  and  imprison  for 
contempt. 

I.  The  criminal  jurisdiction  of  justices 
in  general  and  quarter-sessions  is  now  de- 
fined by  the  5  &  6  Vict.  c.  38,  which 
enacts  "  that  after  the  passing  of  this  Act 
neither  the  justices  of  the  peace  acting  in 
and  for  any  county,  riding,  division,  or 
liberty,  nor  the  recorder  of  any  borough, 
shall  at  any  session  of  the  peace  nor  the 
adjournment  thereof  try  any  person  or 
persons  for  any  treason,  murder,  or  capital 
felony,  or  for  any  felony  which,  when 
committed  by  a  person  not  previously 
convicted  of  felony,  is  punishable  by 
transportation  beyond  the  seas  for  life,  or 
for  any  of  the  offences  mentioned  under  the 
1 8  heads  contained  in  the  first  section  of 
the  act.  The  second  section  provides  that 
any  judge  of  the  supreme  courts  at  West- 
minster, acting  under  a  commission  of 
oyer  and  terminer  and  gaol  delivery  for 
any  county,  may  issue  a  writ  or  writs  of 
certiorari  or  other  process  directed  to  the 
justices  of  the  peace  acting  in  and  for 
Buch  county,  &c.  or  to  the  recorder  of  any 
court  within  the  same  county,  command- 
ing the  said  justices  and  recorder  seve- 
rally to  certify   and  return  into    such 


court  of  oyer  and  terminer,  &c.  all  indict- 
ments and  presentments  found  or  taken 
by  such  justices  or  recorder  of  ofiences 
which  after  the  passing  of  this  act  they 
will  not  have  jurisdiction  to  try,  and  the 
several  recognizances,  examinations,  and 
depositions  relative  to  such  indictments 
and  presentments ;  and,  if  necessary,  by 
writ  or  writs  of  Habeas  Corpus  may  cause 
any  person  in  the  custody  of  any  gaol  or 
prison,  charged  with  any  such  offence,  to 
be  removed  into  the  custody  of  the  com- 
mon gaol  of  the  county,  that  such  offences 
may  be  tried  under  the  said  commission. 
The  fourth  section  empowers  any  court  of 
general  or  quarter-session  or  adjourned 
session  of  the  peace  to  divide  such  court 
into  two  courts,  which  may  sit  apart  for 
the  better  despatch  of  business,  in  the 
manner  and  subject  to  the  conditions  in 
this  section  mentioned. 

Previously  to  the  6  &  7  Will.  IV.  c. 
114,  it  was  in  the  discretion  of  the  ma- 
gistrate before  wfiom  the  depositions  were 
taken,  whether  he  would  allow  them  to 
be  inspected ;  even  the  party  accused  had 
no  right  to  demand  a  copy  of  the  deposi- 
tions, though  in  cases  of  treason  or  felony 
he  was  entitled  to  demand  a  list  contain- 
ing the  names  of  the  witnesses  for  the 
prosecution.  But  by  that  act  (s.  3)  "  all 
persons  held  to  bail  or  committed  to 
prison  for  any  offence,  are  authorised  to 
require  and  have,  on  demand,  from  the 
person  who  has  the  lawful  custody  thereof, 
copies  of  the  examinations  of  the  wit- 
nesses respectively  upon  whose  deposi- 
tions they  were  held  to  bail  or  committed 
to  prison,  on  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  three  half- 
pence for  each  folio  of  ninety  words; 
subject  to  a  proviso,  that  if  such  demand 
be  not  made  before  the  day  appointed  for 
the  commencement  of  the  sessions  at 
which  the  trial  of  the  person  on  whose 
behalf  such  demand  is  made  is  to  take 
place,  such  person  is  not  to  be  entitled  to 
have  any  copy  of  such  examination  of 
witnesses,  unless  the  person  to  preside  at 
such  trial  be  of  opinion  that  such  copy 
may  be  made  and  delivered  without  delay 
or  inconvenience  to  such  trial.  The 
chairman  is,  however,  authorised  to  post- 
pone the  trial  on  account  of  such  copy 
of  the  examination  of  witnesses  not  hav 
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ing  been  previously  had  by  the  party 
charged :"  and  by  sec.  5,  all  persons  under 
trial  are  authorised,  at  the  time  of  their 
trial,  to  inspect,  without  fee  or  reward, 
all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  re- 
turned into  the  court  before  which  such 
trial  is  had. 

A  prisoner  or  defendant,  charged  with 
a  felony  or  a  misdemeanor,  cannot  have 
the  assistance  of  counsel  to  examine  the 
witnesses,  and  reserve  to  himself  the 
right  of  addressing  the  jury.  But  if  he 
conduct  his  defence  himself,  and  any 
l)oint  of  law  arises  which  he  professes 
himself  unable  to  argue,  the  court  will 
hear  it  argued  by  counsel  on  his  behalf. 

II.  The  quarter-sessions  have  an  ori- 
ginal jurisdiction  in  all  matters  required 
to  be  done  by  two  or  more  justices,  except 
in  cases  in  which  a  power  is  given  of  ap- 
pealing to  the  sessions. 

III.  Statutes  which  give  summary  ju- 
risdiction to  one  or  more  magistrates,  in 
most  cases  allow  their  decision  to  be 
brought  before  the  sessions  by  way  of 
appeal.  Notice  of  appeal  is  generally  re- 
quired, and  the  court  is  precluded  from 
eutertaining  any  objections  not  specified 
in  the  notice.  Subject  to  this  restriction, 
the  case  is  heard  as  if  the  question  were 
raised  for  the  first  time.  When  questions 
of  difficulty  in  matter  of  law  present 
themselves  upon  the  hearing  of  an  appeal, 
the  party  against  whom  the  sessions  decide 
frequently  applies  for  leave  to  state  a 
special  case  for  the  decision  of  the  Court 
of  King's  Bench:  the  majority  of  the 
justices  may  either  grant  or  reject  the  ap- 
plication ;  and  if  no  special  case  be  stated, 
the  judgment  of  the  quarter-sessions  upon 
an  appeal,  or  upon  any  other  matter  in 
which  they  proceed  in  a  course  prescribed 
by  statute,  different  from  the  course  of 
the  common  law,  cannot  be  reviewed  by 
any  other  court.  Where  the  quarter- 
sessions  act  as  a  court  of  criminal  juris- 
diction under  the  powers  given  by  the 
commission,  and  according  to  the  course 
of  common  law,  a  writ  of  error  lies  upon 
the  judgment  of  the  sessions  to  the  court 
of  King's  Bench,  and  from  that  court  to 
the  Exchequer  Chamber,  and  ultimately 
to  the  House  of  Lords. 

IV.  The   quarter-sessions  have  juris- 


diction over  the  appropriation  of  the 
county  stock,  an  annual  fund  raised  prin- 
cipally by  county  rates.  This  part  of  the 
business  of  the  court  is  usually  disposed 
of  before  any  other,  and  in  practice  the 
first  day  of  the  sessions  is  exclusively  de- 
voted to  what  is  called  "  the  county  busi- 
ness." 

V.  In  common  with  other  courts  of 
record,  justices  of  the  peace,  whether  as- 
sembled in  sessions,  or  sitting  as  indivi- 
dual magistrates,  may  fine  and  imprison 
for  contempt.  No  superior  court  can  in- 
quire into  the  existence  or  non-existence 
of  the  fact  which  has  been  so  treated  as  a 
contempt,  or  into  the  reasonableness  of  the 
fine  imposed  or  imprisonment  awarded. 
The  court  of  quarter-sessions  has  no 
power  to  punish  contempts  or  other  of- 
fences committed  by  one  of  their  own  body. 

The  justices  being  assembled  in  ses- 
sions elect  a  chairman.  The  grand-jury 
being  sworn,  the  royal  proclamation 
against  vice  and  immorality  is  read  by 
the  clerk  of  the  peace.  The  chairman 
delivers  his  charge  to  the  grand-jury,  in 
which,  as  he  is  in  possession  of  the  depo- 
sitions taken  when  the  prisoners  were 
committed,  he  calls  their  attention  to  such 
cases  as  appear  to  present  any  difficulty, 
and  explains  such  points  of  law  as  are 
necessary  for  their  guidance.  The  grand- 
jury  then  retire  to  their  room  to  receive 
such  bills  of  indictment  as  may  be 
brought  before  them. 

When  the  business  of  the  sessions  is 
such  as  to  be  likely  to  occupy  one  court 
more  than  three  days,  it  is  usual  to  ap- 
point a  second  chairman  to  preside  in  a 
separate  court,  under  the  authority  of  59 
Geo.  III.  c.  28.  The  bills  of  indictment 
for  offences  to  be  prosecuted  at  the  ses- 
sions being  prepared,  the  witnesses  in 
support  of  the  charge  are  sworn  in  court. 
The  bills  of  indictment  on  parchment, 
with  the  names  of  the  witnesses  indorsed 
thereon,  are  taken  to  the  grand-jury.  The 
form  of  proceeding  before  the  grand-jury 
is  explained  under  Jury. 

The  bill,  being  indorsed  by  the  grand- 
jury,  is  brought  into  court  by  the  grand- 
jury,  and  delivered  to  the  clerk  of  the 
peace,  who  reads  the  indorsement  with 
the  name  of  the  prisoner  and  the  nature 
of  the  charge.    The  prisoner  is  then  ar- 
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raigned,  and  the  trial  proceeds  in  the  same 
manner  as  at  the  assizes.  If  the  prisoner 
be  found  not  guilty,  he  is  immediately  set 
at  liberty,  unless  there  be  some  other 
matter  before  the  court  upon  which  he 
ought  to  be  detained.  If  a  verdict  of 
guilty  be  returned,  the  sentence  is  pro- 
nounced by  the  chairman,  such  sentence, 
where  the  amount  of  punishment  attached 
to  the  offence  is  not  fixed,  being  first  de- 
termined by  the  opinion  of  the  majority 
of  the  justices  present. 

The  sessions  cannot  be  held  without  the 
presence  of  two  justices  at  least ;  nor  can 
they  be  adjourned  by  one  justice,  though 
two  or  more  may  previously  have  been 
present.  Every  act  done  as  an  act  of  ses- 
sions, before  two  justices  have  met,  or 
after  two  have  ceased  to  be  present,  is 
void. 

The  crown  may  grant  a  commission  of 
the  peace  not  only  for  an  entire  county, 
but  also  for  a  particular  district  within 
the  county.  In  order,  however,  to  exclude 
the  interference  of  the  county  justices  in 
the  particular  district,  it  is  necessary 
either  to  introduce  into  the  commission  of 
the  peace  for  the  particular  district  a 
clause  excluding  the  jurisdiction  of  the 
county  magistrates,  which  is  called  a  ne- 
intromittant  clause,  or  to  grant  a  new  com- 
mission to  the  county  magistrates  exclud- 
ing the  particular  district.  If  the  former, 
which  is  the  usual  course,  be  taken,  the 
county  magistrates  may  still  hold  their 
sessions  within  the  particular  district, 
though  they  can  exercise  no  jurisdiction 
in  respect  of  matters  arising  within  the 
district. 

Petty  and  Special  Sessions. — A  meet- 
ing held  by  justices  for  the  transaction  of 
magisterial  business  arising  within  a  par- 
ticular district  which  forms  a  subdivision 
of  the  county  or  district  comprised  in  the 
commission  of  the  peace,  is  called  a  petty 
session ;  and  if  the  meeting  be  convened 
for  some  particular  or  special  object,  as 
the  appointment  of  overseers  of  the  poor, 
of  waywardens,  of  examiners  of  weights 
and  measures,  &c.,  it  is  called  a  special 
session.  A  meeting  of  magistrates  cannot 
legally  act  as  a  special  session,  unless  all 
the  magistrates  of  the  particular  division 
are  present,  or  have  had  reasonable  notice 
to  attend. 


Borough  Sessions. — The  Municipal  Cor- 
poration Act  (5  &  6  Wm.  IV.,  c.  76)  di- 
rects that  the  recorder  of  any  city  or 
borough  to  which  a  separate  court  of 
quarter-sessions  is  granted  under  the  pro- 
visions of  that  act,  shall  be  the  sole  judge 
of  such  court  [Recorder],  leaving  1^ 
ordinary  duties  of  magistrates  out  of  ses- 
sions to  be  performed  by  the  justices  of 
the  peace  appointed  by  the  crown  for  such 
city  or  borough.  The  recorder  is  re- 
quired to  hold  a  court  of  quarter-sessions 
once  in  every  quarter  of  a  year,  or  at  such 
other  and  more  frequent  times  as  he  may 
think  fit,  or  as  the  crown  may  direct. 
Borough  quarter-sessions  are  not,  how- 
ever, like  county  quarter-sessions,  ap- 
pointed to  be  held  in  particular  weeks. 
In  case  of  sickness  or  unavoidable  ab- 
sence, the  recorder  is  authorised,  with  the 
consent  of  the  town  council,  to  appoint  a 
barrister  of  five  years'  standing  to  act  as 
deputy  recorder  at  the  next  session,  but 
no  longer.  In  the  absence  of  the  recorder 
and  of  any  deputy  recorder,  the  court 
may  be  opened,  and  adjourned,  and  the 
recognisances  respited,  by  the  mayor ; 
but  the  mayor  is  not  authorised  to  do  any 
other  judicial  act.  Where  it  appears  to 
the  recorder  that  the  sessions  are  likely 
to  last  more  than  three  days,  he  may  ap- 
point an  "assistant  barrister"  of  five 
years'  standing  to  hold  a  second  court, 
for  the  trial  of  such  felonies  and  misde- 
meanors as  shall  be  referred  to  him,  pro- 
vided it  has  been  certified  to  the  recorder, 
by  the  mayor  and  two  aldermen,  that  the 
council  have  resolved  that  such  a  course 
is  expedient,  and  the  name  of  the  intended 
assistant-barrister  has  been  approved  of 
by  a  secretary  of  state. 

Every  burgess  of  a  borough  (or  citizen 
of  a  city),  having  a  court  of  quarter-ses- 
sion (unless  exempt  or  disqualified  other- 
wise than  in  respect  of  property),  is  liable 
to  serve  on  grand  and  petty  juries.  Mem- 
bers of  the  town-council,  and  the  justices 
of  the  peace,  treasurer,  and  town-clerk  of 
the  borough,  are  exempt  and  disqualified 
from  serving  on  juries  within  the  bo- 
rough; and  they  and  all  burgesses  of 
boroughs  having  separate  quarter-sessions 
are  exempt  from  liability  to  serve  O!] 
petty  juries  at  the  county  sessions. 

Other  matters  required  by  statute  to  be 
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done  at  quarter-sessions,  and  not  expressly 
transferred  to  the  town-council,  devolve 
upon  the  recorder,  as  the  appointment  of 
inspectors  of  weights  and  measures,  &c. 
Persons  imprisoned  in  a  borough  gaol  by 
county  magistrates,  under  6  and  7  Will, 
IV.,  cap.  105,  may  be  tried  at  the  borough 
sessions  for  offences  committed  out  of  the 
borough. 

All  criminal  jurisdiction,  which,  before 
the  passing  of  the  Municipal  Corporation 
Act,  existed  in  any  borough  to  wliich  no 
court  of  (ijuarter-sessious  has  since  been 
granted,  is  taken  away  by  the  107th  sec- 
tion of  that  act. 
SETTLEMENT.  [Poor  Laws.] 
SEWER,  a  place,  according  to  Lord 
Coke,  where  water  issues,  or,  as  is  said 
vulgarly,  "  sues,"  whence  the  word  suera, 
or  sewer.  The  word  has  acquired  noto- 
riety as  giving  the  title  to  "  The  Law  of 
Sewers,"  an  important  branch  of  English 
law.  According  to  that  law,  the  super- 
intendence of  the  defences  of  the  land 
against  the  sea,  and  against  inundation 
by  land-floods,  and  of  the  free  course  of 
navigable  rivers,  has  been  immemorial  ly, 
**  from  the  beginning  of  laws,"  says  Callis, 
a  matter  of  public  concern :  and  from 
very  early  periods  commissions  under 
the  common  law  have  from  time  to  time 
been  issued  by  the  crown,  empowering 
persons  to  enforce  the  law  on  such  sub- 
jects. Many  statutes  have  been  passed 
relating  to  sewers.  The  first,  according 
to  Lord  Coke,  is  "  Magna  Charta,"  c.  23, 
which  provides  for  the  taking  down  of 
weirs.  But  the  most  important  of  these 
is  23  Hen.  VIIT.  c.  5,  commonly  called 
•*The  Statute  of  Sewers,"  by  Mhich  the 
law  was  extended,  explained,  and  settled. 
Several  statutes  have  been  since  passed, 
but  the  most  comprehensive  is  the  3  &  4 
Wra.  IV.  c.  22,  amended  by  12  &  13 
Vict.  c.  50.  From  these  acts,  especially 
that  of  Henry  VIII.,  the  general  law 
of  sewers  must  be  ascertained.  The 
Act  of  William  IV.  does  not  affect  any 
private  or  local  Act  for  sewers  concern- 
ing any  county  or  district,  &c.,  or  any 
commission  of  sewers  in  the  county  of 
Middlesex  within  ten  miles  of  the  Royal 
Exchange,  except  such  as  lie  within  any 
commission  of  sewers  of  the  county  of 
Essex,  or  any  navigable  river,  canal,  1^ 


under  the  management  of  trustees,  by 
virtue  of  any  local  or  private  act,  or  any 
law,  custom,  &c.,  of  Romney  Marsh  or 
Bedford  Level. 

The  appointment  of  commissioners  of 
sewers  by  the  late  Act  is  vested  in  the 
lord  chancellor,  the  lord  treasurer,  and 
the  two  chief  justices,  or  any  three  of 
them,  of  whom  the  chancellor  must  be 
one.  Such  as  have  not  acted  as  commis- 
sioners before  the  passing  of  the  statute 
of  William  IV.  must  be  possessed,  in  the 
same  county  or  the  county  adjoining' that 
for  which  the  commission  issues,  of  landed 
estate  in  fee,  or  for  a  term  of  60  years, 
of  100/.  yearly  value,  or  of  a  term  of  21 
years,  10  of  which  ar?  unexpired,  of  200/. 
yearly  value,  or  be  heir  apparent  to  an 
estate  of  200/.  yearly  value.  Bodies  cor- 
porate and  absentee  proprietors  possessed 
of  a  landed  estate  of  300/.  yearly  valre 
taxed  to  sewers  may  qualify  an  agent  to 
act  as  commissioner,  provided  such  agent 
is  named  in  the  commission ;  persons 
named  ex-officio  in  any  commission  as 
mayor,  &c.,  may  act  without  any  further 
qualification.  Coincidently  with  every 
commission  there  issues  from  the  crown- 
office  a  writ  of  dedimus  potestatem,  ad- 
dressed to  a  list  of  persons  therein  named, 
who  are  part  of  the  commissioners  namtU. 
in  the  commission,  and  authorised  to  ?.d- 
minister  the  oaths  to  the  commissioners. 
Previous  to  entering  on  oflace  each  coin- 
missioner  takes  an  oath  before  these  par- 
ties for  the  due  performance  of  his  duty, 
and  that  he  is  possessed  of  the  requisite 
qualification.  A  commission  continues 
in  force  for  ten  years  from  the  date  of  it ; 
and  the  laws,  decrees,  and  ordinances 
made  under  it,  notwithstanding  the  ex- 
piration of  the  commission,  continue  in 
force  until  they  are  repealed. 

Commissioners  may  be  appointed  to 
act  in  any  part  of  the  kingdom  of  Eng- 
land and  Wales  or  the  islands  within 
that  kingdom.  The  English  seas  are 
also  said  to  be  included  within  the  king- 
dom of  England.  Each  commission  spe- 
cifies the  district  to  which  it  applies. 
The  authority  of  the  commissioners  ex- 
tends over  all  defences,  whether  natural 
or  artificial,  situate  by  the  coasts  of  the 
sea,  all  rivers,  water- courses,  &c.,  either 
"  """^able  or  entered  by  the  tide,  or  which 
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directly  or  indirectly  communicate  witli 
such  rivers,  &c.  But  they  have  no  juris- 
diction over  any  ornamental  works  situate 
near  a  house  and  erected  previous  to  the 
Act  of  William  IV.,  except  with  the  con- 
sent in  writing  of  the  owner.  They 
have  power  to  repair  and  reform  the 
defences,  and  to  remake  them,  when  de- 
cayed, in  a  different  manner,  if  this  can 
be  done  more  commodiously.  They  may 
also  cause  rivers,  &c.,  to  be  cleansed  and 
deepened,  and  remove  any  obstructions, 
such  as  weirs,  mill-dams,  and  the  like, 
which  have  been  erected  since  the  time 
of  Edward  I.;  or,  if  such  antient  ob- 
structions have  been  since  increased,  they 
may  remove  the  increase.  If  any  navi- 
gable river  is  deficient  in  water,  they 
may  supply  it  from  another  where  there 
is  an  excess.  But  the  object  to  be  at- 
tained by  all  these  acts  must  be  of  a 
general  nature,  and  have  for  its  purpose 
the  furtherance  of  public  general  defence, 
drainage,  or  navigation.  The  commis- 
sioners have  authority  also  to  make  and 
maintain  new,  and  to  order  the  abandon- 
ment of  old  works,  and  to  determine  in 
what  way  the  expenses  of  the  new  works 
shall  be  contributed:  but  they  cannot 
undertake  any  new  work  without  the 
consent  in  writing  of  three-fourths  of  the 
owners  and  occupiers  of  the  lands  to  be 
charged.  They  may  also  contract  for 
the  purchase  of  lands  where  necessary  to 
the  accomplishment  of  their  objects ;  the 
price  of  which,  if  not  agreed  on,  must  be 
determined  by  a  jury  summoned  for  that 
purpose.  In  them  is  vested  the  property 
in  such  lands,  and  in  all  the  works,  tools, 
materials,  &c.,  of  which  they  are  pos- 
sessed by  virtue  of  their  office.  The 
commissioners  have  power  to  make  ge- 
neral laws,  ordinances,  and  provisions 
relating  to  matters  connected  with  sewers 
in  their  district,  as  well  as  to  determine 
in  partic-u.lar  instances.  These  laws  are 
to  be  in  accordance  with  the  laws  and 
customs  of  Romney  Marsh,  in  Kent,  or 
"  after  their  own  wisdoms  and  discre- 
tions." The  mention  of  discretion  occurs  | 
very  frequently  in  the  statute  of  Henry  ! 
VI IL,  and  would  seem  to  vest,  as  in  truth  { 
it  does  vest,  a  very  large  and  undefined  j 
power  in  the  hands  of  the  commissioners.  | 
Notwithstanding,  however,  this  reference 


to  their  discretion,  they  have  no  authority 
to  do  anything  which  is  not  both  just  and 
reasonable,  and  also  in  accordance  with 
the  laws  of  the  land. 

To  accomplish  the  purposes  for  which 
they  are  created,  the  commissioners  have 
power  to  appoint  a  clerk,  and  various  offi- 
cers called  surveyors,  collectors,  bailiffs, 
&c. ;  and  they  themselves,  or  any  six  of 
them,  when  duly  assembled,  constitute  a 
court  of  record.  By  their  own  view,  or 
the  report  of  their  surveyor,  they  may  as- 
certain what  old  defences  need  repair, 
what  new  ones  are  necessary,  what  im- 
pediments or  annoyances  require  removal, 
what  money  or  materials  must  be  pro- 
vided for  such  purposes.  To  form  a 
court,  ten  days'  notice  to  the  owners  or 
occupiers  of  lands  within  the  district  who 
are  required  to  attend  are  necessary,  ex- 
cept in  a  case  of  emergency,  when  it  may 
be  summoned  by  two  commissioners  im- 
mediately. It  is  the  duty  of  the  sheriff, 
on  receipt  of  the  precept  of  the  commis- 
sioners, to  summon  a  jury  from  the  body 
of  the  county  to  attend  in  their  court. 
Before  any  charge  can  be  laid,  the  com- 
missioners must  further  inquire,  through 
means  of  the  jury,  by  witnesses  examined 
on  oath  before  them,  where  it  is  that  any 
defence  is  needed  or  any  nuisance  exists ; 
and  by  whose  neglect  or  default,  if  any, 
such  things  have  occurred,  and  what  par- 
ties are  liable  to  contribute  to  the  ex- 
penses of  putting  all  in  a  proper  condition. 
The  general  fundamental  criterion  by 
which  the  liabilities  of  parties  to  contri- 
bute must  be  ascertained,  is  the  circum- 
stance of  their  deriving  benefit  or  avoid- 
ing injury  from  the  works  of  sewers. 
When  a  party  has  been  once  presented 
as  liable  by  a  jury,  he  is  presumed 
to  continue  liable  during  the  existence 
of  that  commission.  The  liabilities  of 
parties  to  contribute  may  arise  either 
by  holding  lands  on  condition  of  con- 
tributing to  repairs  of  a  bank,  &c. ;  or 
by  custom,  or  prescription,  or  by  cove- 
nant. If  a  man  holding  lands  charge 
them  by  covenant  for  himself  and  his 
heirs,  and  the  lands  descend  to  the  heir, 
he  is  liable  to  their  amount.  Parties 
also  may  be  charged  by  reason  of  their 
ownership  of  the  bank,  &c,  requiring  re- 
pairs, or  because  they  have  the  use  off 
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profit  of  it ;  or  because  they  are  fronta- 
gers, that  is,  have  lands  joining  the  sea 
where  the  defences  are  needed.  If  no 
one  appears  to  be  liable  for  any  of  these 
causes,  the  expenses  are  then  to  be  im- 
posed on  all  the  level,  that  is,  all  the  land 
lying  upon  the  same  level.  The  reason 
for  this  imposition  is,  that  all  such  land  is 
liable  alike  to  suffer  by  any  injury  to  the 
defences  against  the  sea,  or  by  any  defect 
in  the  drainage,  and  benefits  alike  by 
their  restoration  and  maintenance ;  the 
whole  of  it  therefore  ought  to  contribute 
towards  the  expenses  incurred.  Even 
in  those  cases  where  a  special  liability, 
such  as  has  been  above  stated,  rests  on 
particular  individuals,  the  whole  level  is 
still  bound  to  contribute  in  any  case  of 
immediate  danger ;  or  where,  in  spite  of 
the  due  repairs  having  been  done  by  the 
party  liable,  an  injury  has  occurred  by 
some  sudden  and  inevitable  accident,  as 
an  extraordinary  tide  or  flood,  or  where 
the  land  liable  is  insufficient  for  the  ex- 
penses necessary.  Any  new  work  also 
must  be  made  and  maintained  at  the  ex- 
pense of  the  whole  level ;  and  where  ex- 
traordinary repairs  are  necessary  to  a 
great  part  of  the  sea,  not  the  level  only, 
but  the  whole  county  is  liable.  The 
parties  liable  within  the  level  are  all  those 
who  have  within  it  any  lands  or  tenements, 
or  profits  a  prendre,  such  as  rights  of  com- 
mon, of  fishery,  &c.,  provided  they  re- 
ceive benefit  by  the  repair  or  injury  by 
the  non-repair ;  but  a  party  may  be  ex- 
empted from  contributing  to  a  general 
assessment,  on  the  ground  of  a  special  cus- 
tom under  which  he  is  bound  to  do  some 
particular  act,  such  as  repairs  of  a  bank 
for  the  general  service.  The  duty  of  the 
jury,  after  hearing  witnesses,  is  to  pre- 
sent the  parties  liable  to  repair ;  and  in 
cases  where  the  whole  level  is  liable,  to 
present  the  particular  quantity  of  land  or 
other  profit  that  every  one  has  who  is 
liable  within  the  level.  It  is  sufficient  to 
charge  the  ostensible  owner  or  occupier. 
These  presentments  may  be  traversed  or 
contested  by  the  party  whom  they  charge, 
and  he  may  attempt  to  disprove  the  facts 
stated  in  them,  and  so  show  that  he  is  not 
liable  to  the  extent  charged,  or  not  liable 
at  all.  After  the  necessai-y  facts  are  ascer- 
tained, the  commissioners  make  a  decree 


for  the  assessment  of  every  person  in  the 
proportion  to  which  he  appears  to  be 
liable.  The  apportionment  must  be  made 
by  the  commissioners  :  it  is  not  sufficient 
for  them  to  assess  a  certain  sum  upon  a 
township  or  other  district,  leaving  it  to 
the  parties  themselves  to  apportion. 
Where,  by  reason  of  immediate  necessity, 
works  have  been  done  without  any  pre- 
sentment of  a  jury,  the  commissioners 
may  afterwards  make  a  rate  to  defray  the 
expenses.  In  cases  of  emergency,  the 
commissioners,  by  their  order,  may  com- 
pel the  service  of  carts,  horses,  and  la- 
bourers :  they  may  take  soil,  &c.,  and 
cut  down  timber  within  the  level,  if  ne- 
cessary for  their  purposes,  subject  of  course 
to  a  proper  remuneration,  which  may  be 
recovered  before  them. 

After  an  assessment  has  been  duly 
made  and  demanded,  the  commissioners 
may  by  their  warrant  direct  their  bailiff 
to  distrain  and  sell  the  goods  of  those  who 
neglect  to  pay  (the  distress  may  be  made 
without  the  district  of  the  commissioners) ; 
or  the  party  may  be  amerced  for  non- 
payment, or  the  lands  themselves  which 
are  liable  may  be  sold.  In  case  of  such 
a  sale,  a  certificate  of  it  must  be  made  by 
the  commissioners  into  Chancery.  Con- 
stables within  the  district  are  bound  to 
obey  the  orders  of  the  commissioners. 
In  cases  where  an  obstruction  or  impedi- 
ment has  been,  after  presentment  by  the 
jury,  ordered  to  be  removed,  the  party 
causing  it  may  be  amerced ;  or  if  he  is* 
unknown,  then  the  person  who  most  suf- 
fers by  the  injury  may  be  empowered  by 
the  commissioners  to  remove  it ;  or  the 
surveyor,  after  notice,  may  do  what  re- 
pairs, &c.,  are  necessary,  at  the  expense  of 
the  parties  making  the  default:  and  for 
any  act  of  negligence  or  default  or  mis- 
feazance,  an  amercement  may  be  imposed 
by  the  jury.  The  commissioners  them- 
selves may  enforce  parties  to  fulfil  the 
duties  lawfully  im})0sed  upon  them.  Thus 
they  may  fine  a  juryman  who  refuses  to 
act,  or  a  sheriff'  who  fails  to  summon  a 
jury ;  and  they  may  maintain  order  in 
their  court  by  fining  and  imprisoning 
those  persons  who  attempt  openly  to  dis- 
turb it. 

If  the  commissioners  make  an  order  in 
a  matter  out  of  their  jurisdiction,  the 
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order  may  be  removed  by  certiorari  into 
the  Court  of  King's  Bench,  and  there 
quashed ;  and  the  commissioners  are 
fineable  for  contempt  if  they  proceed  after 
a  certiorari  has  been  allowed.  But  a 
certiorari  cannot  be  demanded  of  right : 
it  is  within  the  discretion  of  the  Court  of 
King's  Bench  to  refuse  it,  and  the  impro- 
priety of  the  order  must  be  made  out 
very  distinctly  before  a  certiorari  will  be 
P'anted.  Where  the  order  is  for  repairs, 
»nd  is  made  upon  an  inquisition  before  a 
jury  who  find  that  the  party  ought  to 
repair,  the  court  will  not  proceed  in  the 
DQatter  unless  the  party  charged  consents 
to  repair  in  the  meantime.  If  it  after- 
wards appears  that  he  ought  not  to  repair, 
he  will  be  entitled  to  reimbursement, 
which  may  be  awarded  to  him  by  the 
coanmissioners.  An  order  which  is  good 
in  part  may  be  confirmed  for  so  much, 
although  it  is  quashed  for  the  remainder. 

An  action  may  be  brought  against  the 
commissioners  for  anything  done  by  them 
beyond  their  authority.  They  may  sue 
and  be  sued  in  the  name  of  their  clerk, 
who,  nevertheless,  may  be  a  witness  for 
them.  (Callis  On  Sewers;  4  Inst.; 
C-omyns's  Digest^  *  Sewers ;'  Viuer's  Ahr., 
*  Sewer.') 

The  sewers  of  the  city  of  London  and 
'its  liberties  are  under  the  care  of  commis- 
sioners appointed  by  the  corporation,  who 
were  first  empowered  to  make  the  ap- 
pointment by  the  19  Chas.  II.,  c.  31,  the 
act  for  rebuilding  the  city  after  the  great 
fire.  They  were  entrusted  with  this 
power  by  that  Act  for  seven  years  only. 
A  few  years  afterwards  it  was  made  per- 
petual ;  and  by  7  Anne,  c.  9,  the  commis- 
sioners of  sewers  for  the  city  of  London 
were  invested  within  the  city  and  its 
liberties  with  all  the  authorities  possessed 
by  the  ordinary  commissioners  elsewhere. 
The  Roman  law  {Dig.  43,  tit.  12,  13,  14, 
15,  21,  23)  contains  certain  provisions 
as  to  public  rivers,  cuts  for  navigation, 
and  private  and  public  drains  in  towns 
(cloaca). 

SHERIFF,  the  Shire-Reve  (scyr-ge- 
refa),  from  the  Saxon  word  reafan,  "to 
levy,  to  seize,"  whence  also  greve.  The 
German  word  is  graf.  The  gerefa  seems 
to  have  been  a  fiscal  officer.  In  the  Saxon 
period  he  re^r^'sented  the  lord  of  a  district, 


whether  township  or  hundred,  at  the 
folkmote  of  the  county  ;  and  within  his 
district  he  levied  the  lord's  dues,  and  per- 
formed some  of  his  judicial  functions. 
(Palgrave,  Rise  and  Progr.,  i.  82.)  He 
was  usually  not  appointed  by  the  lord, 
but  elected  by  the  freeholders  of  the  dis- 
trict; and,  accompanied  by  four  of  them, 
was  required  to  be  present  on  its  behalf, 
as  well  as  on  the  lord's,  at  the  folkmote  or 
county  court.  In  like  manner  the  Saxon 
prince  or  king  employed  in  the  shires  or 
larger  districts  his  gerefa  or  reve,  who 
levied  his  dues,  fines,  and  amerciaments  ; 
to  whom  his  writs  were  addressed ;  who 
excercised  on  his  behalf  regal  rights  in 
the  shire,  for  the  preservation  of  the  peace 
and  the  punishment  of  ofiFeuders ;  presided 
over  the  courts-leet  or  views  of  frank- 
pledge, and  (at  least  in  the  absence  of  the 
earl  in  antient  times,  and  since  the  Con- 
quest instead  of  the  earl)  presided  over 
the  hundred  and  county  courts.  It  is 
difficult  to  determine  how  far  the  func- 
tions of  the  sheriff  were  concurrent  with, 
and  how  far  derived  from,  the  ealderman 
or  earl  of  Saxon  and  Danish  times ;  and 
the  confusion  between  these  offices  has 
been  increased  by  the  translation,  in  our 
antient  laws,  of  the  word  sheriff  in  the 
Latin  into  vice  comes,  and  in  Norman 
French  into  visconte  or  viscount  (deputy 
of  the  earl) ;  whereas  certainly  many  of 
the  sheriff's  powers  even  in  Saxon  times 
were  derived  from  the  freeholders,  or 
from  the  crown  alone,  and  the  word  graf 
(gerefa)  in  German  was  equivalent  to  our 
earl.  That  before  and  for  a  century  after 
the  Conquest  the  sheriff  had  powers  inde- 
pendent of  the  earl,  is  obvious  from  the 
fact,  that  in  the  circuit  (tourn)  which  he 
made  periodically  (Spel  man's  GL, '  Vice 
Comes ')  of  his  shire  for  the  administra- 
tion of  justice  (as  the  Saxon  king  made  a 
circuit  of  his  realm),  he  was  accompanied 
not  only  by  the  freeholders,  but  by  the 
bishop,  the  earl,  and  barons,  until  these 
noblemen  were  exempted  from  the  duty 
by  statute  52  Henry  III.  c.  10  (a.d. 
1267). 

Sometimes  the  shrievalty,  by  grant  of 
the  crown,  was  hereditary ;  it  was  often 
held  for  life,  or  for  many  years,  and  there 
were  sometimes  more  sheriffs  than  one  in 
a  county,  the  persons  chosen  for  the  office 
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being,  according  to  Spelman,  "totius 
regni  proceres :"  but  the  sheriff  was 
usually  chosen  by  the  freeholders  of  the 
shire.  The  statute  28  Edward  I.  c  8, 
which  says  that  "the  king  hath  granted 
unto  his  people  that  they  shall  have  elec- 
tion of  their  sheriff  in  every  shire  (where 
the  sheriff  is  not  fixed  in  fee)  if  they 
list,"  is  rather  declaratory  of  the  people's 
right  than  a  grant  of  a  new  privilege. 
By  the  14  Edward  III.  c.  7,  it  is  enacted 
that  no  sheriff  tarry  in  his  bailiwick  more 
than  a  year,  and  then  another,  who  hath 
land  sufficient  in  his  bailiwick,  shall  be 
ordained  on  the  morrow  of  All  Souls  (3rd 
November)  by  the  chancellor,  treasurer, 
and  chief  baron  of  the  exchequer,  taking 
to  them  the  chief  justices  of  either  bench 
if  they  be  present. 

At  present  the  crown  in  most  cases 
appoints  the  sheriffs,  and  also  fills  up  any 
vacancy  which  is  occasioned  by  the  death 
of  a  sheriff  during  his  year  of  office.  To 
some  corporations  of  cities  which  are 
counties  of  themselves  charters  have  given 
the  power  to  elect  their  own  sheriffs ;  and 
the  city  of  London  has  the  perpetual 
right  to  elect  the  sheriff  of  Middlesex. 
In  the  county  of  Durham  the  bishop  was 
sheriff  until  he  was  deprived  of  palatine 
powers  in  1836;  and  in  Westmoreland 
tlie  office  is  hereditary  in  the  family  of 
tlie  earl  of  Thanet  as  heir-general  of  the 
Viponts,  to  whom  the  shrievalty  was 
granted  by  King  John.  The  annual  ap- 
pointment of  sheriffs  is  now  in  most  coun- 
ties made  thus:— On  the  morrow  of  St. 
Martin  (12th  November),  the  lord  chan- 
cellor, first  lord  of  the  treasury,  and  chan- 
cellor of  the  exchequer,  together  with  all 
the  judges  of  the  three  courts  of  common 
law,  meet  in  the  exchequer  chamber,  the 
chancellor  of  the  exchequer  presiding. 
The  judges  then  report  the  names  of 
three  fit  persons  in  each  county,  and  of 
these  the  first  on  the  list  is  chosen,  unless 
he  assigns  good  reasons  for  exemption. 
The  list  thus  made  is  again  considered  at 
a  meeting  of  the  Cabinet  held  on  the 
morrow  of  the  Purification  (3rd  Feb- 
ruary), at  the  president  of  the  council's, 
and  attended  by  the  clerks  of  the  council, 
when  the  excuses  of  the  parties  nominated 
are  again  examined,  and  the  names  are 
finally  determined  ou  for  the  approval  of 
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the  queen,  who,  at  a  meeting  of  the  privy 
council,  pierces  the  parchment  with  a 
punch  opposite  the  name  of  the  person 
selected  for  each  county  ;  and  hence  has 
arisen  the  expression  of  "  pricking  the 
sheriffs."  The  judges  of  assize  annually 
add  the  requisite  number  of  names  to 
their  lists  by  inserting  those  of  persons 
recommended  by  the  sheriff  who  goes  out 
of  office. 

The  sheriff  derives  his  authority  from 
two  patents,  one  of  which  commits  to  hira 
the  custody  of  the  county,  and  the  other 
commands  the  inhabitants  to  aid  him. 
He  takes  an  oath  of  office,  the  greater 
part  of  which  relates  to  his  collection  of 
the  crown  revenue,  and  he  gives  security 
to  the  crown  that  he  will  duly  account. 
He  then  appoints  an  under-sheriff,  by 
whom  in  fact  the  duties  of  the  office  are 
performed.  These  duties  are  various  and 
important.  Lord  Coke  quaintly  says 
that  the  sheriff  has  a  triple  custody — 1st, 
of  the  life  of  justice,  because  to  hira  are 
addressed  the  writs  which  commence  all 
actions,  and  he  returns  the  juries  for  the 
trial  of  men's  lives,  liberties,  lands,  and 
goods ;  2ndly,  of  the  life  of  the  law,  be- 
cause he  executes  judgments  of  the  courts ; 
and  3rdly,  of  the  life  of  the  republic,  be- 
cause he  is  in  his  county  the  principal 
conservator  of  the  peace.  He  presides  in 
his  own  court  as  a  judge,  and  he  not  only 
tries  all  causes  of  4(is.  in  value,  but  also 
much  larger  questions  under  the  writ  of 
Scire  facias.  By  Magna  Charta  he  is 
prohibited  from  holding  pleas  of  the 
crown.  He  presides  at  all  elections  of 
members  of  parliament  for  the  county  and 
coroners,  and  hence  he  cannot  during  the 
year  of  his  office  be  elected  a  knight  of 
the  shire.  He  apprehends  all  wrong 
doers,  and  for  that  purpose,  in  criminal 
cases,  he  is  entitled  to  break  open  outer 
doors  to  seize  the  offender;  he  defends 
the  county  against  riot  or  rebellion  or  in- 
vasion [Lord-Likutenant],  and  to  this 
end  may  require  the  assistance  of  all  per- 
sons in  it  M'ho  are  more  than  fifteen  years 
of  age,  and  who,  when  thus  assembled 
under  the  sheriff's  command,  are  called 
the  posse  comitai.us.  To  refuse  to  the 
sheriff  the  aid  which  he  requires  is  an 
offence  punishable  by  fine  and  imprison- 
ment.     The  sheriff  takes  precedence  of 


SHERIFF. 


[  690  J 


SHERIFF. 


all  persons  in  the  county.  He  seizes  all 
lands  which  have  fallen  to  the  crown, 
and  levies  all  fines  and  forfeitures;  but 
he  is  not  permitted  to  act  as  a  justice  of 
the  peace.  He  executes  all  writs  that 
issue  from  the  superior  courts,  whether 
they  are  writs  that  commence  an  action 
or  writs  of  execution,-  he  is  likewise  re- 
sponsible for  the  execution  of  criminals. 
He  receives  and  entertains  the  judges  of 
assize,  on  whom  he  is  constantly  in  atten- 
dance whilst  they  remain  in  his  shire. 

To  assist  him  in  the  performance  of  his 
duties,  the  sheriff  employs  an  under- 
sheriff  and  also  a  bailiff  and  gaolers,  from 
whom  he  takes  security  for  their  good 
conduct.  He  is  prohibited  by  very  an- 
tient  statutes  from  selling  his  office  or  the 
profits  of  any  part  of  it. 

The  liability  of  the  sheriff  for  breach 
or  neglect  of  his  duties  is  a  frequent 
source  of  litigation.  Few  assizes  occur 
without  actions  being  brought  against 
him  for  illegal  arrests  or  levies,  or  for 
wrongfully  abstaining  from  executing  the 
process  addressed  to  him.  Thus  the  de- 
cisions affecting  him  are  numerous  and 
complicated,  and  there  are  many  treatises 
concerning  the  office,  of  which  Dalton's 
'Office  and  Authority  of  Sheriff''  (1682), 
is  the  most  relied  on. 

(Spelman's  Glossary,  articles  'Gra- 
phio,'  '  Comes,'  *  Vice-Comes  ;'  Coke 
upon  Littleton,  Hargr.  and  Thomas's 
edition,  vol.  i. ;  Bacon's  Abridgement ; 
Pal  grave's  Eise  and  Progress  of  the 
Knglish  Constitution,  i.) 

SHERIFF  (SCOTLAND).  In  Scot- 
land the  duties  of  the  sheriff  are  not,  as  in 
England,  almost  entirely  executive.  He 
exercises  an  extensive  judicial  authority, 
and  a  large  portion  of  the  general  litiga- 
tion of  the  country  proceeds  before  this 
class  of  local  judges.  In  earlier  times  his 
authority  appears  to  have  been  merely  of 
an  executive  character,  and,  appointed  by 
the  crown,  he  was  the  person  to  whom  the 
royal  writs,  issuing  from  the  supreme 
courts,  were  usually  directed.  He  was 
the  ordinary  conservator  of  the  peace 
within  the  local  limits  of  his  authority. 
He  was  an  important  fiscal  officer,  hav- 
ing in  the  general  case  the  duty  of  levy- 
ing the  feudal  casualties,  forfeitures,  and 
other  items  of  revenue;  and  by  statute 


he  was  vested  with  the  power  of  muster- 
ing the  military  force  of  the  counti-y 
to  the  weapon-snowing.  In  very  early 
times,  his  tenure  of  office  appears  to  have 
been  limited  by  the  grant ;  at  a  period 
comparatively  later,  the  office  btcame,  in 
the  general  case,  hereditary.  The  precise 
principle  on  which  that  division  into 
shires,  by  which  the  boundaries  of  each 
sheriff's  authority  were  marked,  is  not 
generally  known.  In  all  Latin  docu- 
inents  he  was  called  the  vice-comes,  and 
it  might  thence  be  inferred  that  each 
sheriff  was  the  deputy  of  a  cumei>  cv  earl. 
There  has,  however,  no  trace  been  found 
of  the  dignity  of  an  earl  in  Scotland  in- 
volving the  right  to  exercise  judicial  or 
executive  functions,  nor  did  that  title, 
like  the  authority  of  the  sheriff',  bear  any 
reference  to  the  boundaries  of  the  shire 
or  to  any  other  territorial  allotment. 
The  terms  of  the  Act  for  abolishing 
heritable  jurisdictions  in  Scotland,  whicn 
will  be  noticed  below,  might  encourage 
the  supposition  that  they  were  founded 
on  the  Idea  of  the  sheriff'  being  a  depute 
or  subordinate  officer,  if  it  were  not  pretty 
clear  that  the  structure  of  that  Act  was 
in  some  measure  aiiected  by  a  confusion 
between  the  office  of  high  sheriff  in  Eng- 
land and  that  of  sherili  in  Scotland.  'Ihe 
Act,  viewing  the  appointment  of  a  sheriff- 
principal  or  high  sheriff'  from  among  the 
unprofessional  gentry,  and  of  the  acting 
judicial  officer  from  the  legal  profession, 
provides  that  "  it  shall  not  be  lawful  for 
any  principal  or  high  sheriff"  or  Stewart 
in  iScotiana  personally  to  judge  in  any 
cause,  civil  or  criminal,  within  his  shire 
or  stewartry  in  virtue  of  such  his  office ; 
any  law  or  usage  in  any  ways  to  the  con- 
trary notwithstanding."  (2U  Geo.  II.  c. 
43,  §  3U.)  By  the  same  statute  the  prin- 
cipal or  high  sheriff  can  only  be  ap- 
pointed during  pleasure,  or  for  a  period 
not  exceeding  a  year.  It  is  not  easy  to 
discover  how  such  a  nominal  office  came 
into  existence,  if  it  actually  was  in  ex- 
istence before  the  passing  of  the  Act. 
The  commissioners  who  reported  on  the 
courts  of  justice  in  Scotland  in  1818 
stated  that  they  could  not  discover  any 
functions  which  it  was  the  duty  or  privi- 
lege of  the  holder  of  that  office  to  per- 
form ;  and  in  reference  to  the  provisions 
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of  the  Act,  they  say  "  It  is  to  be  noticed 
that  his  majesty's  right  of  appointing  an 
officer  called  a  principal  or  liigh  sheritf 
ffas  not  touched  by  the  statute  of  George 
II.,  although  it  was  no  longer  competent 
to  confer  such  an  office  herilahlij.  These 
appointments  continued  to  be  made  sub- 
sequent to  the  statute,  and  it  was  well 
known  that  commissions  of  this  kind 
have,  even  in  very  recent  times,  been 
granted  by  the  crown,  for  purposes  of  the 
executive  government,  and  connected  with 
the  office  of  lord-lieutenant.  Hut  what- 
ever may  have  been  the  views  of  the 
legislature  as  to  the  proper  ministerial  or 
other  functions  of  such  an  officer  in  time 
coming,  it  is  certain  that  by  the  enactment 
referred  to  the  whole  judicial  powers  of 
the  ordinary  magistrate  for  the  county 
are  thus  expressly  reserved  and  excepted 
from  any  grant  to  be  thereafter  made 
of  the  office  of  sheriff  in  this  part  of  the 
kingdom.  And  these  provisions  were  in 
strict  conformity  with  the  previous  and 
most  ancient  state  of  the  law."  The  Act 
above  referred  to,  generally  called  the 
Jurisdiction  Act,  was  passed  for  the  pur- 
pose of  abolishing  all  those  remnants  of 
the  feudal  courts  of  Scotland  which  were 
hereditary,  or  in  any  other  shape  of  the 
nature  of  property;  of  bringing  all  ju- 
dicial offices  within  the  appointment  of 
the  crown,  and  their  holders  under  re- 
sponsibility to  the  public.  It  was  passed 
in  consequence  of  the  insurrection  of 
1745,  and  it  is  the  point  from  which  we 
have  to  date  the  equal  administration  of 
justice  in  Scotland.  By  the  same  statute, 
the  sheriff  is  authorised  to  appoint  one  or 
more  Substitutes.  This  was  in  conformity 
with  old  practice,  by  which  the  sherifti 
who  might  not  himself  be  trained  to  the 
law,  generally  appointed  a  legal  practi- 
tioner to  act  as  his  substitute.  At  the 
present  day  there  is  a  substitute  in  every 
county,  and  in  the  larger  counties  there 
are  two  or  more.  Both  the  sheriff  and 
his  substitute  are  lawyers,  but  the  latter 
is  the  local  resident  judge,  the  former 
generally  frequenting  the  courts  in  Edin- 
burgh, where  he  hears  appeals  from  his 
substitute,  and  making  occasional  visits  to 
his  county.  By  the  Jurisdiction  Act  it 
was  provided  that  each  sheriff  should 
reside  in  his  county  during  four  mouths 


in  each  year.  This  provision  fell  into 
desuetude,  and  it  became  the  usage  for 
such  sheriffs  as  continued  to  practise  at 
the  bar  to  remain  in  Edinburgh,  while 
the  greater  portion,  who  had  given  up  or 
had  not  obtained  practice,  resided  at  their 
country  seats,  or  wherever  choice  or  con- 
venience dictated.  This  circumstance 
was  the  object  of  much  animadversion  by 
the  friends  of  law  reform,  and  a  wide 
difference  of  opinion  was  expressed  on 
the  matter,  some  maintaining  that  the 
sheriff  as  well  as  his  Substitute  ought  to 
be  a  resident  judge,  while,  in  the  words 
of  the  Report  above  cited,  the  former 
(who  is  styled  Sheriff  Depute)  in  Edin- 
burgh "  was  in  some  degree  counte- 
nanced by  high  legal  authorities,  who 
consider  the  attendance  of  the  sherifis- 
depute  in  the  court  of  session,  during  the 
sittings,  to  be  more  useful  than  a  literal 
adherence  to  the  statutory  rule."  It  has 
been  supposed  that  such  an  attendance 
tends  both  towards  a  higher  degree  of 
legal  learning  in  the  sheriffs  and  to  uni- 
formity of  practice  being  promoted  I  y 
their  occasionally  consulting  each  other. 
It  was  very  clear,  however,  that  it  was 
disadvantageous  to  the  public  that  there 
should  be  any  of  these  judges  who  neither 
reside  within  their  counties  nor  at  the 
fountain  of  Scottish  legal  learning  in 
Edinburgh,  and  by  the  1  &  2  Vict.  c. 
119,  it  was  enacted  that  each  sheriff  ap- 
pointed.after  the  31st  of  December,  18.S8, 
shall  remain  in  attendance  on  the  court  of 
session,  but  shall  hold  eight  courts  in  his 
county  during  the  year.  The  sheriffs  of 
Edinburgh  and  Lanark  are  exempted 
from  attendance  on  the  court  of  session, 
in  the  understanding  that  the  business  of 
their  respective  courts  is  sufficient  fully 
to  occupy  their  time.  It  may  be  men- 
tioned tliat  many  law  reformers  main- 
tain that  these  two  sheritliships  are  a 
type  of  what  the  others  ought  to  be.  The 
incumbents  receive  much  higher  salaries 
than  the  other  sheriffs,  and  have  their 
time  fully  occupied.  It  has  been  held 
that,  in  regard  to  the  other  counties,  in- 
stead of  appointing  persons  who  are  en- 
deavouring to  have  business  at  the  bar, 
and  giving  them  duties  which  only  oc- 
cupy part  of  their  time,  and  salaries  for 
which  they  would  not  generally  agree  to 
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give  up  their  profession,  it  would  be  wiser 
to  unite  several  counties  together,  and 
employ  lawyers  with  salaries  equal  to 
the  full  value  of  their  whole  time,  to 
these  enlarged  districts.  These  various 
ojiiiiions  were  very  actively  discussed 
from  ten  to  fifteen  years  ago,  but  it  is 
now  pretty  clear  that  it  is  in  the  persons 
of  the  sheriffs-substitute,  or  permanent 
local  judges,  that  the  public  look  for  the 
beneficial  working  of  the  system.  In 
civil  questions  an  appeal  lies  (without 
new  pleadings)  from  the  sheriff-substitute 
to  the  sheriff,  but  wherever  the  former  is 
a  sound  lawyer  and  an  industrious  man, 
ne  privilege  is  seldom  used.  The  salaries 
of  the  sheriffs- substitute  have  lately  been 
raised,  according  to  a  sound  policy  advo- 
cated by  many  of  the  most  cautious  and 
economical  politicians  of  the  country ; 
they  average  at  present  about  450/.  The 
salaries  of  the  principal  sheriffs  vary 
widely,  but  the  whole  amount  of  their  ag- 
gregate incomes,  as  returned  to  parlia- 
ment in  1 843  {Parliamentary  Papers,  270), 
when  divided  by  their  whole  number, 
gives  551/.  to  each.  From  the  state  in 
which  the  profession  of  the  bar  of  Scot- 
land has  been  for  the  past  ten  years, 
several  of  its  members  have  been  in- 
duced to  accept  the  office  of  sheriff- 
substitute  as  vacancies  have  occurred. 
Formerly  the  office  fell  to  country  prac- 
titioners, who,  not  quite  contented  with 
the  emoluments,  eked  them  out  by  private 
practice ;  a  state  of  matters  seriously  de- 
trimental to  the  equal  administration  of 
justice.  In  some  instances,  even  retired 
officers  in  the  army  or  unprofessional 
country  gentlemen  were  the  best  qualified 
persons  who  would  undertake  the  office. 
By  the  Act  of  1  &  2  Victoria,  it  was  pro- 
vided that  no  sheriff-substitute  should  act 
as  a  law-agent,  conveyancer,  or  banker. 
By  the  same  Act  it  was  provided  that 
though  the  sheriff-substitute  should  con- 
tinue to  be  appointed  by  the  sheriff,  he 
should  not  be  removable,  except  with  the 
consent  of  the  lord  president  and  lord 
justice  clei-k  of  the  court  of  session.  In 
terms  of  the  same  Act,  the  substitute 
must  not  be  absent  from  his  county  more 
than  six  weeks  in  one  year,  or  more  than 
two  weeks  at  a  time,  unless  he  obtain 
the  consent  of  the  sheriff,  who  must  then 


act  personally  or  appoint  another  substi- 
tute. It  may  be  observed,  for  the  sake  of 
preventing  some  confusion  which  the 
phraseology  of  the  statute  law  in  relation 
to  sheriffs  may  occasion  to  the  general 
reader,  that  in  one  or  two  instances,  as  in 
that  of  Kirkcudbright,  the  person  who 
exercises  the  functions  of  sheriff  is  called 
the  Stewart.  This  designation  owes  its 
origin  to  certain  peculiarities  of  territorial 
tenure  which  cannot  be  briefly  explained 
and  are  subject  to  doubt  and  dispute. 
After  the  Reformation,  the  sheriffs  were 
generally  appointed  commissaries  of  the 
local  commissariat  districts  which  most 
nearly  conformed  with  their  respective  ju- 
risdictions, and  in  1823  (4  Geo.  IV.  c.  97) 
the  commissariat  functions  were  appointed 
to  be  merged  in  those  of  the  sheriff. 

The  jurisdiction  of  the  sheriff  in  civil 
matters  does  not  extend  to  questions  re- 
garding heritable  or  real  property.  By 
the  1  &  2  Vict.  c.  119,  jurisdiction  in  all 
questions  as  to  nuisance  or  damage  arising 
from  the  undue  exercise  of  the  rights  of 
property,  and  as  to  ser\'itudes,  was  spe- 
cially conferred  on  him.  He  cannot 
judge  in  actions  which  are  declaratory 
of  rights,  or  which  are  of  a  rescissory 
nature — for  the  purpose  of  nullifying 
deeds  or  legal  proceedings.  In  other 
respects  his  jurisdiction  extends  to  all 
actions  on  debt  or  obligation,  without 
any  limit  as  to  the  importance  of  the 
interests  involved.  He  does  not  act  by  a 
jury,  though  it  appears  that  such  an  in- 
stitution was  formerly  connected  with  the 
civil  jurisdiction  of  the  sheriff.  He  has 
authority  by  special  statute  summarily  to 
decide  small  debt  cases,  i.  e.  cases  where 
the  pecuniary  value  of  the  matter  at  issue 
does  not  exceed  a  hundred  pounds  Scots,  or 
8/.  6s.  8d.  When  he  acts  in  the  small  debts' 
court,  he  makes  circuits  through  his 
county  ;  his  ordinary  court  is  stationary. 
By  railway  statutes  and  other  acts  of 
local  administration  special  functions  are 
frequently  conferred  on  him,  and  in 
the  clauses  for  taking  lands  he  is  usually 
appointed  to  act  as  presiding  judge  when 
a  jury  is  appointed  to  be  empannelled. 
By  two  Acts  of  the  1  &  2  Vict,  viz. 
caps.  114  and  119,  much  was  done  to 
clear  up  and  render  efficacious  the  prac- 
tical administration  of  the  powers  of  the 
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sheriffs.  They  were  enabled,  by  indor- 
sation, to  put  the  writs  from  other  sheriff- 
doms in  force  in  their  respective  coun- 
ties, and  were  invested  with  increased 
powers  for  putting  their  judgments  and 
other  proceedings  in  execution.  The  de- 
cisions of  the  sheriff",  when  no  proceed- 
ings have  been  taken  to  enforce  them, 
may  be  carried  into  the  court  of  session 
by  advocation. 

The  authority  of  the  sheriff  in  matters 
criminal  is  practically  to  a  great  extent  j 
measured  by  the  proceedings  of  the  crown  . 
lawyers,  in  leaving  prosecutions  to  pro- 
ceed  before  his  court,  or  removing  them  | 
to  the  Court  of  Justiciary.    It  is  not  very 
clearly  to  be  traced  how  far,  in  old  prac-  | 
tice,  the  sheriff's  jurisdiction  was  inferior 
to  that  of  the  Court  of  Justiciary :   he 
had  undoubtedly  the  power  of  punishing 
with  death,  though  it  has  been  long  dis- 
used.    The  power  of  transporti-ng,  which 
is  of  comparatively  late  introduction,  he 
never  possessed,  not  having  any  criminal 
authority  beyond  his  county.    By  degrees 
it  came  to  be  considered  that  the  juris- 
diction in  the  four  pleas  of  the  crown — 
murder,  rape,  robbery,  and  wilful  fire- 
raising,  was  exclusively  in  the  higher 
court.     Important    cases    in    the  sheriff 
court  are  tried  by  jury.     In  more  trifling 
matters  the  sheriff'  performs  the  functions 
of  a  police  magistrate.     In  these  cases 
the  punishment  must  not  exceed  a  fine  of 
lOZ.  or  sixty  days'  imprisonment  (9  Geo. 
IV.  c.  29).'     There  is   an  intermediate 
system,   by  which  the  sheriff  may  try 
more  important  cases  without  a  jury,  but 
it  is  so  encumbered  with  formalities — 
among  others,  a  written  authentication  of 
the  evidence — as  not  to  hold  out  much 
inducement  for  its  practical  adoption. 

SHIPS.  The  law  of  England  relating 
to  merchant  ships  and  seamen  is  partly 
founded  on  principles  of  maritime  law 
common  to  the  whole  civilised  world,  and 
partly  on  acts  of  parliament.  The  sub- 
ject may  conveniently  be  divided  into 
four  parts : — 

1.  That  relating  to  the  ownership  of 
ships  and  its  incidents. 

2.  To  the  persons  employed  in  the 
navigation,  &c.,  of  merchant  ships. 

3.  To  the  carriage  of  goods  and  pas- 
sengers in  merchant  ships,  the  rights  and 


duties,  &c.,  of  freighters  and  passengers, 
of  owners  and  their  servants. 

4.  To  the  employment  and  wages,  &c., 
of  merchant  seamen. 

1.  A  ship  belongs  to  those  at  whose 
expense  it  has  been  built,  but  it  may  pass 
into  other  hands  by  purchase,  by  the 
death  or  bankruptcy  of  the  owners,  or 
by  capture  by  an  enemy.  The  general 
law  relating  to  chattels  applies  to  ships 
with  certain  modifications.  A  sale  by  a 
party  who  has  the  mere  possession  of  a 
ship  can  in  no  instance  vest  the  property 
in  the  purchaser.  The  master,  except 
when  the  clearest  necessity  exists,  cantot 
sell  the  ship  which  he  commands.  Even 
if  he  be  a  part-owner,  his  sale  is  valid 
only  so  far  as  his  own  part  is  concerned ; 
and  in  the  case  of  a  registered  ship,  even 
supposing  him  to  have  an  authority  from 
the  owners  to  sell,  still  he  must  observe 
the  forms  prescribed  by  the  registry  acts. 
A  necessity  for  a  sale  may  arise  when  the 
ship  is  in  a  foreign  country,  where  there 
are  no  correspondents  of  the  owners,  and 
the  master  is  unable  to  proceed  from 
want  of  repairs,  and  no  money  can  be  ob- 
tained by  hypothecating  her  or  her  cargo. 
In  case  a  sale  under  such  circumstances 
should  be  litigated,  the  proper  questions 
for  the  jury  to  determine  are,  whether 
such  a  necessity  existed  as  would  have 
induced  the  owner  himself,  if  he  had 
been  present,  to  sell ;  and  whether  the 
actual  sale  has  been  made  hondjide.  No 
inquisition  by  any  court  abroad  in  such 
matters  is  conclusive  upon  those  whose 
property  is  in  question.  The  property  in 
a  ship  is  now  always  proved  by  written 
documents;  and  by  means  of  these  the 
property  in  any  ship  may  be  conveyed. 
But  when  actual  possession  is  possible,  a 
delivery  of  it  is  also  necessary  to  convey 
a  perfect  title ;  otherwise,  in  the  case  of 
the  bankruptcy  of  a  seller  who  is  allowed 
to  remain  in  possession,  the  property  may 
vest  in  the  assignees.  Previous  to  the 
passing  of  the  registry  acts,  4  Geo.  IV. 
c.  41,  and  6  Geo.  IV.  c.  110,  3  &  4  Wm. 
IV.  c.  55,  the  same  consequences  might 
have  ensued  from  the  continued  posses 
sion  of  the  original  owner,  in  the  case  of 
ships  mortgaged  or  conveyed  to  trustees 
for  the  payment  of  debts.  But  by  the 
42nd  and  43rd  sections  of  the  last  act 
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provisions  are  made  for  a  statement  of 
the  object  and  nature  of  the  transfer  in 
the  book  of  registry,  and  for  indorsement 
on  the  certificate  of  registry,  by  which 
such  consequences  are  prevented.  Enact- 
ments to  the  like  effect  are  made  in  the 
bankrupt  act,  6  Geo.  IV.  c.  16,  §  72. 

In  order  to  complete  a  title  by  capture, 
it  is  necessary  that  a  sentence  of  condem- 
nation should  be  obtained  in  a  court  of 
the  nation  by  whom  the  capture  has  been 
made.  This  court  decides  according  to 
the  general  law  of  nations.     [Prize,  j 

Where  repairs  have  been  done,  or  ne- 
cessaries supplied  to  a  ship,  the  legal 
owners,  upon  proof  of  their  title  to  the 
ship,  are  prima  facie  presumed  to  be 
liable.  But  this  presumption  may  be  re- 
butted by  proof  that  they  were  done  or 
supplied  under  the  authority  and  upon 
the  credit  of  another.  The  question  to 
be  decided,  in  order  to  determine  the 
liability  is,  upon  whose  credit  the  work 
was  done  or  the  necessaries  supplied.  If 
a  ship  is  let  out  for  hire,  the  owners  are 
no  more  liable  for  the  work  done  by  order 
of  the  hirers,  than  a  landlord  of  a  house 
would  be  for  work  done  by  order  of  his 
tenant.  Like  observations  are  applicable 
with  respect  to  the  liability  of  mortgagees 
and  charterers. 

A  variety  of  privileges  of  trade  are 
confined  to  ships  either  of  British  build, 
or  taken  as  prizes  in  war,  &c.  The  first 
statute  passed  with  a  view  to  effect  this 
object  was  26  Geo.  III.  c-  60.  Other 
statutes,  4  Geo.  IV.  c.  41,  6  Geo.  IV.  c. 
1 10,  and  3  &  4  Wm.  IV.  c.  55,  were  sub- 
sequently passed  for  the  same  purpose. 
The  object  of  the  legislature  has  been  to 
confine  the  privileges  of  British  ships  to 
ships  duly  registered  and  possessing  a 
ceriificate  of  registry.  No  ship  is  to  be 
considered  a  British  ship  unless  duly 
registered  and  navigated  as  such.  There 
are  some  exceptions  from  this  enactment : 
1,  British-built  vessels  under  15  tons  bur- 
den, and  manned  by  British  subjects, 
navigating  the  coasts  and  rivers  of  the 
United  Kingdom  or  of  the  British  posses- 
sions abroad ;  2,  British-built  vessels 
owned  and  manned  by  British  subjects, 
not  more  than  30  tons  burden,  employed 
in  fishing  or  the  coast-trade  about  New- 
fouudiand,  Canada,  &c.j   and,  3,  Ships 


built  at  Honduras,  which  under  certain 
circumstances,  are  entitled  to  the  privi- 
leges of  British  registered  ships.  The 
registry  of  a  ship  is  not  compulsory  ;  the 
only  consequence  of  non-registry  is,  that 
a  non-registered  ship  can  enjoy  none  of 
the  privileges  of  a  British  ship.  No 
ships  can  be  registered  which  are  built 
elsewhere  than  in  the  United  Kingdom 
or  in  some  of  its  colonies  or  depen- 
dencies, or  have  been  condemned  as  prize, 
&.C.,  or  as  forfeited  for  breach  of  the  laws 
relating  to  the  slave-trade.  They  must 
also  wholly  belong  to  British  subjects 
who  reside  within  the  British  dominions, 
or  are  members  of  some  British  factory, 
or  agents  for  some  house  carrying  on 
trade  in  the  United  Kingdom.  A  regis- 
tered ship  may  cease  to  enjoy  the  privi- 
leges of  British  ships,  by  sale  under  the 
decree  of  a  court  for  benefit  of  the  owners 
in  consequence  of  being  stranded,  by  cap- 
ture, by  repair  to  the  amount  of  20s.  per 
ton  in  a  foreign  country,  unless  she  was 
sea-worthy  when  she  left  the  British  do- 
minions, and  the  repairs  were  necessary 
for  her  return.  Every  ship  is  considered 
to  be  divided  into  64  equal  parts,  and  no 
individual  or  partnership  firm  can  be 
registered  as  owner  or  owners  of  less 
than  a  64th  part.  Proper  officers,  who 
generally  are  the  ofiicers  of  customs  on 
the  spot  in  question,  are  appointed  for 
the  purpose  of  making  the  registry  and 
granting  certificates  of  registry  to  the 
owners.  The  registry  and  certificate 
must  be  made  at  the  port  to  which  a  ship 
belongs,  which  is  that  port  at  or  near 
which  the  owner  resides  who  takes  the 
oath  required  by  the  act.  The  certificate 
states  the  name,  occupation,  and  residence 
of  each  owner,  and  the  siiare  or  shares 
which  he  holds,  the  name  of  the  master, 
the  name  of  the  ship  and  of  her  port,  the 
time  and  place  of  her  build  or  condemna- 
tion, the  name  of  the  surveyiijg-officer, 
her  tonnage,  and  it  contains  a  particular 
description  of  her  in  other  respects.  On 
the  back  of  the  certificate  are  stated  the 
names  of  the  owners,  and  the  share  or 
shares  held  by  each.  Tiie  name  of  the 
ship  cannot  afterwards  be  altered.  When 
the  property  in  a  ship  or  any  part  of  it  is 
transferred,  it  must  be  done  by  a  bill  of 
sale,  which  recites  the  cjutents  of  the  cer* 
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tificate.  The  property  in  the  ship  is  not 
conveyed  until  the  instrument  has  been 
produced  to  the  proper  officer  at  the  port 
where  the  ship  was  registered  or  is  about 
to  be  registered  afresh.  The  officer  then 
makes  a  registry  in  accordance  with  the 
altered  circumstances  of  ownership,  and 
indorses  them  on  the  certificate ;  of  this 
he  must  give  notice  to  the  commissioners 
of  customs.  The  transfer  is  rendered 
complete  by  an  indorsement  on  the  bill 
of  sale  certifying  the  entry  in  the  registry 
and  the  indorsement.  If  the  master  of  a 
ship  is  changed,  notice  of  it  must  be  given 
to  the  proper  authorites,  and  a  memoran- 
dum and  indorsement  of  the  change  must 
be  made  in  the  registry  and  on  the  certi- 
ficate. If  a  certificate  is  lost,  a  fresh 
registry  must  be  made  for  the  purpose  of 
granting  another ;  and  the  same  form  is 
necessary  in  case  of  any  alteration  in  the 
ship  which  creates  a  variance  in  the  par- 
ticulars stated  in  the  previous  registry. 
The  only  conclusive  evidence  of  owner- 
ship of  a  ship  is  the  registry  and  certifi- 
cate; but  a  production  of  the  registry 
alone  is  not  even  prima  facie  evidence  to 
render  a  party  liable  as  owner  of  a  ship. 
There  must  be  some  proof  either  that  he 
has  caused  his  name  to  be  entered,  or  has 
assented  to  its  entry;  neither  is  it  evi- 
dence to  support  an  allegation  of  title  by 
the  party  producing  it;  as,  for  instance, 
to  prove  interest  in  a  plaintitf  in  an  ac- 
tion on  a  policy  of  insurance. 

Where  a  ship  is  the  property  of  seve- 
ral part-owners,  the  rules  of  most  nations 
have  made  provision  for  the  administra- 
tion of  the  joint  property  in  case  of  a  dis- 
agreement as  to  the  management  among 
the  joint-owners.  The  English  law  con- 
tains similar  provisions.  The  majority 
in  value  are  authorised  to  employ  the 
ship  *  upon  any  probable  design ;'  but 
they  are  only  entitled  to  do  so  upon  giv- 
ing security  to  the  minority  in  a  sum 
equal  in  value  to  the  united  shares  of  the 
latter.  The  mode  of  obtaining  this  se- 
curity is  by  procuring  a  warrant  from  the 
court  of  Admiralty  for  the  arrest  of  the 
ship.  After  the  security  has  been  given, 
tlie  minority  bear  no  share  either  in  the 
expenses  or  profits  of  the  adventure.  If 
no  application  of  this  kind  is  made  to  the 
court,   the  minority  ought  expressly  to 


give  notice  of  their  dissent  both  to  their 
joint-owners  and  all  other  parties  engaged 
in  the  proceedings,  and  they  will  then  be 
relieved  from  the  necessity  of  contributing 
in  case  of  a  loss.  If  they  take  no  steps  of 
the  kind,  their  joint-owners,  as  in  the  case 
of  partnership  of  any  other  chattel,  will 
not  be  responsible  to  them  for  any  conse- 
quences short  of  an  absolute  destruction 
by  their  means  of  the  ship.  The  same 
proceedings  are  proper  to  be  taken  where 
the  joint-owners  are  equally  divided  in 
opinion,  or  the  minority  have  obtained 
possession  of  the  ship.  One  part-owner 
may  make  the  others  liable  for  repoirs, 
&c.,  done  at  his  order :  the  usual  practice, 
however,  is  for  the  part-owners  to  unite  in 
appointing  one  person  as  a  general  agent 
for  them  all.  This  person  is  styled  the 
ship's  husband,  and  his  duty,  when  not 
specially  defined,  is  to  attend  to  all  mat- 
ters connected  with  the  outfit  and 
freighting  of  the  ship.  It  is  not,  howevei-, 
within  his  authority  to  effect  an  insur- 
ance. If  he  makes  any  advances  he  can 
sue  those  part-ownei-s  on  whose  behalf 
those  advances  are  made  for  what  is  due 
to  him.  In  case  of  disagreement  among 
the  part-owners  as  to  the  settlement  of 
the  accounts  concerning  the  expenses  and 
earnings  of  a  ship,  the  ordinary  remedy 
is  by  a  suit  in  equity. 

2.  As  to  the  persons  emploi/ed  in  the  na- 
vigation, Sfc,  of  ships. — The  master  is  the 
commander  of  the  ship ;  he  has  the  sole 
management  of  it.  He  is  responsible  for 
an)  injury  done  to  the  ship  or  cargo  in 
consequence  of  his  negligence  or  incom- 
petence. The  master  of  a  British  ship 
must  be  a  British  subject,  and  three-fcurths 
of  the  crew  must  be  British  seamen ;  to 
this  rule  there  are  some  exceptions  and 
limitations. 

The  master  can  bind  the  owners  by  en- 
tering into  engagements  relative  to  the 
employment  of  the  ship.  Such  engage- 
ments are  of  two  kinds:— 1.  A  contract 
by  which  the  whole  ship  is  let  to  hire 
during  an  entire  voyage,  which  generally 
is  accomplished  by  a  sealed  instrument 
called  a  charter-party.  2.  A  contract 
with  distinct  persons  to  convey  the  goods 
of  each,  in  which  case  the  ship  is  called 
a  general  ship.  Such  contracts  made  by 
the  master  are  legally  considered  to  be 
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made  by  the  owners  who  employ  him ;  and 
in  either  case  they  or  the  master  are  liable 
in  respect  of  these  contracts.  If  the  char- 
ter-party is  made  in  the  name  of  the  mas- 
ter only,  it  will  not  support  a  direct  action 
upon  it  against  the  owners.  Still  if  the 
contract  is  duly  made,  and  under  such  cir- 
stances  as  afford  either  direct  proof  of  au- 
thority or  evidence  from  which  such  au- 
thority may  be  inferred,  the  owners  may 
be  made  responsible  either  by  a  special 
action  on  the  case  or  by  a  suit  in  equity. 
The  master  can  also  render  the  owners 
liable  for  repairs  done  and  provisions 
and  other  things  furnished  for  her  use,  or 
for  the  money  which  he  has  expended  for 
such  purposes.  In  this  case  also  the  re- 
medy of  the  creditor  is  against  the  mas- 
ter, unless  by  express  contract  the  owners 
alone  are  rendered  liable,  and  also  against 
the  owners.  A  party  who  has  done  the 
repairs  upon  a  ship  has  a  right  to  retain 
the  possession  of  it  until  his  demands  are 
paid ;  but  if  he  gives  up  possession,  he  is 
on  the  same  footing  as  other  creditors. 
When,  however,  the  ship  is  abroad,  and 
the  necessary  expenses  cannot  otherwise 
be  defrayed,  the  master  has  the  same 
power  which  the  owners  or  part-owners 
to  the  extent  of  their  shares  under  all 
circumstances  have,  to  hypothecate  the 
ship  and  freight  as  security  for  debts  con- 
tracted on  behalf  of  the  ship.  The  con- 
tract of  hypothecation  is  called  a  contract 
of  bottomry,  by  which  the  ship  upon  its 
arrival  in  port  is  answerable  for  the  money 
advanced,  with  such  interest  as  may  have 
been  agreed  on.  [Bottomry.]  By  such 
hypothecation  the  creditor  acquires  a 
claim  on  the  ship.  When  the  claim  has 
been  created  by  the  master  abroad,  it  may 
be  enforced  by  suit  in  the  Admiralty; 
but  if  the  ship  has  been  hypothecated  by 
the  owners  at  home,  the  parties  can  only 
have  recourse  to  the  common  law  or 
equity  courts.  The  Admiralty  and  courts 
of  equity  will  recognise  the  interest  of 
the  assignee  of  a  bottomry  bond,  though 
at  common  law  he  cannot  sue  in  his  own 
name.  When  money  is  lent  on  bottomry, 
the  owners  are  not  personally  responsible. 
The  credit  is  given  to  the  master  and  the 
ship,  and  the  remedy  is  against  them 
only.  Still  if  a  party  is  not  content  with 
guch  security,  the  master  may  also  render 


the  owners  liable.  If  the  sums  secured 
by  the  bond  are  not  repaid,  an  application 
must  be  made  to  the  Court  of  Admiralty, 
founded  on  the  instrument  of  contract 
and  an  affidavit  of  the  facts,  upon  which 
a  warrant  issues  to  arrest  the  ship,  and  the 
persons  interested  are  cited  to  appear  be- 
fore the  court,  which  then  decides  what 
is  to  be  done.  If  the  necessary  amount 
of  money  cannot  be  raised  by  hypothe- 
cating the  ship  and  freight,  the  master 
may  also  sell  part  of  the  cargo  or  pledge 
it. 

The  whole  of  the  services  of  the  master 
are  due  to  his  employers ;  and  if  he  oc- 
cupy himself  on  his  own  account,  and  the 
money  earned  by  him  is  paid  to  his  em- 
ployers, they  can  retain  it.  It  is  his  duty 
to  give  information  to  the  owners  of  every 
matter  which  it  may  be  material  for  them 
to  know. 

The^7  &  8  Vict.  c.  112,  entitled  *An 
Act  to  amend  and  consolidate  the  laws 
relating  to  Merchant  Seamen  and  for 
keeping  a  Register  of  Seamen'  repeals 
the  5  &  6  Wm.  IV.  c.  19,  except  so  far  as 
such  act  repeals  the  acts  thereby  repealed, 
and  except  so  far  as  relates  to  the  esta- 
blishment, maintenance,  and  regulations 
of  the  office  called  '  The  General  Register 
Office  of  Merchant  Seamen.'  This  new 
act  contains  the  regulations  as  to  the 
hiring  of  seamen,  their  rights  and  duties. 

3.  Of  the  Carriage  of  Goods  and  Pas- 
sengers, Sfc.  The  contracts  under  which 
goods  are  conveyed  in  a  ship  are  the  con- 
tract by  charter-party  and  the  contract 
for  their  conveyance  by  a  general  ship. 
A  charter-party  is  "  a  contract  by  whicli 
an  entire  ship,  or  some  principal  part 
thereof,  is  let  to  a  merchant  for  the  con- 
veyance of  goods  on  a  determined  voyage 
to  one  or  more  places."  A  charter-party 
is  a  written  instrument,  generally,  though 
not  necessarily,  under  seal,  which  is  exe- 
cuted by  the  owners  or  the  master,  or  the 
owners  and  the  master  of  the  one  part,  and 
by  the  merchant  or  his  agent  of  the  other 
part.  The  word  charter-party  is  derived 
from  two  words  charta  partita,  "  divided 
charter,"  because  the  duplicates  of  the 
agreement  were  formerly  written  on  one 
piece  of  paper  or  parchment  and  after- 
wards divided  by  cutting  through  some 
word  or  figure  so  as  to  enable  each  party 
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to  identify  the   agreement  produced  by 
the  other.     If  the   charter-party   is  by 
deed,  and  executed  by  the  master,  and 
the  owners  are  not  parties  to  it,  they  can- 
not bring  a  direct  action  upon  the  instru- 
ment ;  indeed,  the  owners  can  never  bring 
an  action  upon  it  unless  their  names  ap- 
pear as  the  parties  executing  it.     But  an 
.action  may  in  all  cases  be  brought  against 
the  owners  for  a  breach  of  their  duties 
generally  as  ship-owners  relating  to  mat- 
ters not  inconsistent  with  the  terms  of  the 
charter-party.     The  charter-party  states 
the  port  or  ports  of  destination  and  the 
freight  to  be  paid,  which  may  be  either  a 
gross  sum  or  so  much  per  ton,  or  so  much 
for  each  tub  or  cask  of  goods.     If  the 
agreement  is  not  to  pay  a  certain  sum  for 
the  entire  ship,  or  a  certain  portion  of  it, 
but  to  pay  so  much  per  ton,  the  mer- 
chant generally  covenants  to  load  a  fixed 
amount  or  a  full  cargo.       The  merchant 
may  load  with  his  own  goods  or  those  of 
others,  or  he  may  underlet  the  ship  alto- 
gether. The  master  or  owner  usually  co- 
venants "  that  the  ship  shall  be  tight  and 
staunch,    furnished  with  all  necessaries 
for  the   intended  voyage,  ready  by  a  day 
appointed  to  receive  the  cargo,  and  wait  a 
certain  number  of  days  to  take  it  on  board. 
That  after  lading  she  shall  sail  with  first 
fair  wind  and  opportunity  to  the  destined 
port  (the  dangers  of  the  sea  excepted), 
and  there  deliver  the  goods  to  the  mer- 
chant or  his  assigns  in  the  same  condition 
they  were  received  on  board ;  and  further, 
that  during  the  course  of  the  voyage  the 
ship  shall  be  kept  tight  and  staunch,  and 
furnished  with  sufficient  men  and  other 
necessaries  to  the  best  of  the  owner's  en- 
deavours.''    The  merchant  usually  cove- 
nants to  load  and  unload  the  ship  within 
a  specified  time. 

The  owner  of  the  ship  has  always  a 
lien  on  the  goods  in  the  ship,  when  the 
freight  is  to  be  paid  before  or  on  the  de- 
livery at  their  place  of  destination  of  the 
goods,  or  even,  as  Lord  Tenterden  him- 
self decided  (2  Barn,  and  Aid.,  603), 
where  there  is  "  nothing  to  show  that  the 
delivery  of  the  goods  was  to  precede  the 
payment  of  that  hire."  All  difficulties 
may  be  avoided  by  inserting  a  clause  in 
the  charter-party  which  shall  state 
whether  it  is    meant    that    the    owner 


should  have  a  lien  upon  the  lading  for 
his  freight  and  expenses.  The  owner 
does  not  lose  his  right  of  lien  by  deposit- 
ing the  lading  in  a  public  warehouse, 
provided  he  gives  notice  that  it  is  to  be 
detained  until  his  claim  for  freight  is 
satisfied. 

As  to  Demurrage,  see  that  article. 
When  a  ship  or  a  principal  part  of  it  is 
not  let  out  by  charter-party,  the  owners 
contract  with  several  merchants  re- 
spectively for  the  conveyance  of  their 
goods.  A  ship  so  employed  is  called  a 
general  ship.  The  terms  of  the  contract 
appear  from  the  instrument  called  a  bill 
of  lading.     [Bill  of  Lading.] 

The  master  has  authority  over  the 
passengers  as  well  as  over  the  crew.  A 
passenger  may  quit  the  ship,  but  while 
he  remains  on  board,  he  is  bound  in  case 
of  necessity  to  do  work  that  is  required 
for  the  service  of  the  ship  and  to  fight  in 
her  defence.  If  he  thwart  the  master 
in  the  exercise  of  his  authority,  or  other- 
wise misconduct  himself,  he  may  be  put 
under  restraint  or  imprisoned.  If  a  pas- 
senger feels  himself  aggrieved  by  the 
manner  in  which  he  has  been  treated,  he 
may  bring  an  action  against  the  master, 
and  it  will  be  for  the  jury,  under  the 
direction  of  the  judge,  to  say  whether  he 
has  any  ground  for  complaint.  In  ad- 
dition to  this  general  right  of  action, 
several  statutes  have  been  passed  to 
regulate  the  conveyance  of  passengers. 
The  12  &  13  Vict.  c.  33,  relates  to  ships 
carrying  passengers  from  places  in  the 
United  Kingdom  to  places  out  of  Europe, 
and  not  within  the  Straits  of  Gibraltar 
It  regulates  the  proportion  of  passengers 
carried  to  the  tonnage  of  the  ship,  pro- 
vides security  for  the  sea-worthiness, 
cleanliness,  &c.,  and  proper  storing  of 
the  ship,  for  the  presence  of  a  surgeon 
and  medicines,  for  the  delivery  of  a  list 
of  passengers  to  the  collector  of  customs 
at  the  port  of  departure,  and  attaches 
penalties  to  a  violation  of  the  regulations 
which  it  contains.  Ships  in  the  service 
of  the  crown,  or  the  post-master-general, 
or  the  East  India  Company,  or  bound  to 
the  Newfoundland  fisheries  or  the  coast 
of  Labrador,  are  excepted  from  the  opera- 
tion of  the  act.  As  to  the  statutes  con- 
cerning passengers    who  emigrate,  see 
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Emigration,  p.  831.  Tlie  J'assengers' 
Act  of  1849  subjects  the  master  to  a 
penalty  in  case  of  his  landinjij  pas- 
sengers at  any  place  not  contracted  for, 
or  wilfully  delaying  to  sail ;  and  provides 
for  the  maintenance  of  the  passengers  for 
48  hours  after  their  arrival  at  the  destined 
port.  The  4  Geo.  IV.  c.  88,  regulates 
the  carriage  of  passengers  between  Great 
Britain  and  Ireland.  If  a  passenger 
fails  to  pay  his  fare,  the  master  or  owners 
have  a  lien  on  his  luggage  for  the 
amount.  It  is  the  duty  of  those  who 
have  contracted  to  convey,  to  do  every- 
thing and  be  provided  with  everything 
necessary  for  the  safe  and  expeditious 
accomplishment  of  the  voyage ;  and  if, 
through  their  failure  to  perform  these 
duties,  any  damage  results  to  the  mer- 
chant, they  will  be  answerable  for  it. 
At  the  commencement  of  the  voyage  the 
ship  must  be  sea- worthy,  tight,  staunch, 
and  sufficient,  and  properly  equipped 
with  all  necessary  tackle.  The  ship 
must  be  also  provided  with  a  master  and 
crew  competent  to  command  and  work 
her,  and  also  with  a  pilot  when  necessary, 
either  from  circumstances  or  from  the 
law  of  the  country.  After  the  goods  are 
loaded,  they  must  be  properly  guarded ; 
if  they  are  stolen  while  the  ship  is  lying 
in  some  place  within  a  country,  the 
master*  and  owners  are  responsible. 

It  is  the  duty  of  the  master,  unless  in 
case  of  any  usage  which  relieves  him 
from  such  duty,  to  provide  things  neces- 
sary for  the  lading  of  the  vessel,  and  to 
stow  away  the  goods  so  that  they  do  not 
injure  each  other,  or  suffer  from  the 
motion  or  leakage  of  the  ship.  The 
master  must  procure  and  keep  all  docu- 
ments, papers,  clearances,  &c.,  required 
by  the  authorities  in  respect  of  the  ship 
and  cargo;  and  he  must  abstain  from 
taking  or  keeping  on  board  contraband 
goods  or  false  papers.  He  must  wait 
during  the  time  appointed  for  loading  the 
vessel,  and,  if  required,  also  during  that 
appointed  for  demurrage.  He  must  pay 
the  charges  and  duties  to  which  the  ship 
is  subject.  The  statutes  3  and  4  Wm. 
IV.  c.  .52,  and  1  and  2  Vict.  c.  113.  con- 
tain the  enactments  relative  to  what  is 
necessary  to  be  done  in  respect  of  the 
custom-house  regulations  by  ships  carry- 


ing goods  from  the  United  Kingdom  be- 
yond seas.  When  all  things  are  pre- 
pared, the  voyage  must  be  commenced  as 
soon  as  the  weather  is  favourable.  After 
the  commencement  of  the  voyage,  the 
master  is  bound,  without  delays,  devia- 
tions, or  stoppages,  to  sail  direct  to  the 
port  of  destination.  But  stress  of  weather, 
the  appearance  of  enemies  or  pirates,  or 
the  presence  of  any  urgent  necessity 
will  justify  him  in  breaking  through 
this  rule  ;  and  he  ought  to  do  so  for  the 
purpose  of  succouring  another  ship 
which  he  finds  in  imminent  peril  or 
distress. 

If  the  ship  is  lost,  or  the  goods  injured 
during  a  deviation,  without  any  of  these 
grounds  of  justification,  the  owner  and 
master  will  be  answerable  for  the  loss  to 
the  merchant,  even  if  it  does  not  appear 
to  have  been  a  necessary  consequence  of 
the  deviation.  If  the  ship  during  the 
voyage  is  so  damaged  that  she  is  unable 
to  proceed  without  repairs,  the  master 
may  detain  the  cargo,  if  not  of  a  perish- 
able character,  till  the  repairs  are  made. 
If  the  cargo  is  of  a  perishable  kind,  he 
ought  to  tranship  or  sell  it,  as  may  appear 
the  most  beneficial  course.  He  may  also 
in  all  cases,  where  the  circumstances  re- 
quire it.  exercise  a  discretion  as  to  tran- 
shipping the  cargo;  as,  for  instance, 
when  the  ship  is  wrecked,  or  in  im- 
minent danger. 

Hijpothecation  of  a  cargo,  like  hypo- 
thecation of  a  ship,  is  "  a  pledge  without 
immediate  change  of  possession."  The 
party  to  whom  the  goods  are  hypothe- 
cated immediately  acquires  a  right  to  have 
possession  of  them  them  if  the  money 
advanced  is  not  paid  at  the  time  agreed 
on.  This  power  of  the  master  under 
circumstances  of  urgent  necessity  to  sell 
or  hypothecate  the  goods  must  be  ex- 
ercised with  great  circumspection ;  and 
the  exercise  of  it  can  only  be  justified 
when  it  is  consistent  with  what  would 
have  been  the  conduct  of  a  discreet  and 
able  man  under  the  circumstances. 
Where  goods  have  been  hypothecated, 
the  merchant  is  entitled,  on  the  arrival  of 
the  ship  at  its  destination,  to  receive  at 
his  option  either  the  sum  for  which  they 
were  hypothecated,  or  their  market  price 
at  that  place.     During  the  voyage  the 
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master  is  bound  to  take  every  possible 
care  of  the  cargo,  and  to  do  all  things 
necessary  for  its  preservation,  and  he  and 
the  owners  will  be  answerable  for  all 
damage  which  might  have  been  avoided 
by  the  exercise  of  skill,  attention,  and 
forethought.  When  the  voyage  is  com- 
pleted, the  master  must  see  that  the  ship 
is  propei'ly  moored,  and  all  things  done 
relative  to  her  which  are  required  by  the 
law  or  usages  of  the  country.  The 
statute  8  &  9  Victoria,  c.  85,  contains 
the  regulations  relative  to  customs  to 
which  it  is  necessary  to  conform  in  this 
country.  Upon  payment  of  freight  and 
the  production  of  bills  of  lading,  the 
cargo  must  be  without  delay  delivered  to 
the  parties  entitled  to  receive  it.  In  the 
case  of  a  general  ship,  the  usage  often 
pi'evails  for  the  master,  before  delivery, 
to  take  security  from  the  merchants  that 
they  will  pay  their  share  of  average  after 
it  shall  have  been  adjusted.  [Average.] 
If  the  freight  due  on  any  goods  is  not 
ready  to  be  paid,  the  master  may  detain 
the  goods,  or  any  part  of  them.  The 
goods  may  be  detained  either  on  board 
the  ship  or  in  any  other  safe  place. 

When  the  master  is  compelled,  by  an 
act  of  parliament,  to  land  the  goods  at 
any  particular  wharf,  he  does  not  thereby 
part  with  the  possession  of  the  goals,  and 
consequently  does  not  lose  whatever  right 
he  may  have  to  detain  them.  If  goods 
are  sold  by  the  custom  house  officers 
before  the  freight  is  paid,  the  master  is 
entitled  to  receive  the  first  proceeds  of 
the  sale  in  discharge  of  the  freight.  In 
foreign  countries,  where  any  accidents 
have  occurred  to  frustrate  or  interfere 
with  the  objects  of  the  voyage,  or  any  one 
of  the  parties  to  the  contract  feels  himself 
aggrieved  by  the  conduct  of  any  other,  it 
is  customary  to  draw  up  a  narrative  of 
the  circumstances  before  a  public  notary. 
This  narrative  is  called  a  protest,  and  in 
foreign  courts  is  admissible  in  evidence, 
even,  as  it  would  seem,  on  behalf  of  the 
parties  by  whom  it  is  made.  In  our 
courts  it  is  not  admissible  on  their  behalf^ 
but  is  evidence  against  them. 

Certain  circumstances  operate  as  an 
excuse  to  the  master  and  owners  for  non- 
fulfilment  of  their  contract.  "  The  act  of 
God"  is  understood  to  mean  those  acci- 


dents over  which  man  has  no  control, 
such  as  "  lightning,  earthquake,  and  tem- 
pest." The  "perils  of  the  sea,"  inter- 
preted strictly,  apply  only  to  the  dangers 
caused  merely  by  the  elements,  but  these 
vv'ords  have  received  a  wider  application, 
and  in  litigated  cases  the  jury,  after  hear- 
ing evidence  as  to  the  usage  which  pre- 
vails among  merchants,  will  determine 
what  interpretation  has  been  intended  to 
be  given  to  them.  Juries  have  deter- 
mined that  the  taking  of  ships  by  pirates 
is  a  consequence  of  the  perils  of  the  sea ; 
and  the  verdict  has  been  the  same  where 
the  loss  was  caused  by  collision  of  two 
ships  without  any  fault  being  attributable 
to  those  who  navigated  either  of  them ; 
and  also  where  the  accident  was  caused 
wholly  by  the  fault  of  those  on  board  an- 
other ship.  But  all  cases  in  which  the 
loss  happens  by  natural  causes  are  not  to 
be  considered  as  arising  from  the  perils 
of  the  sea.  If  the  ship  is  placed  in  a  dan- 
gerous situation  by  the  carelessness  or 
unskilfulness  of  the  master,  and  is  in  con- 
sequence lost,  this  is  not  a  loss  from  the 
perils  of  the  sea,  although  the  violence  of 
the  elements  may  have  been  the  imme- 
diate cause  of  it.  If  a  ship  is  reasonably 
sufficient  for  the  purposes  of  the  voyage, 
the  master  will  not  be  liable  for  a  loss 
arising  from  the  perils  of  the  sea,  because 
a  ship  might  have  been  built  strong 
enough  to  resist  them.  By  the  26  Geo. 
III.  c.  8G,  owners  are  relieved  from  losses 
proceeding  from  fire,  and  also  from  the 
robbery,  theft,  or  embezzlement  of  "  gold, 
silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones,"  unless  at  the  time  of  ship- 
ping them  their  quality  and  value  are 
made  known  in  writing'  to  the  master  or 
owners.  The  "  restraint  of  princes  and 
rulers"  is  understood  to  mean  a  really 
existing  restraint,  not  one  which  is  anti- 
cipated, however  reasonably  or  honestly. 
By  the  civil  law,  and  also  by  the  antient 
common  law  of  England,  the  owners,  in 
case  of  their  being  liable  for  any  loss  to 
the  shippers,  were  responsible  to  its  full 
amount.  By  the  laws,  however,  of  most 
nations  their  responsibility  is  now  limited 
to  the  value  of  the  ship  and  freight.  Thy 
first  statute  which  was  passed  on  the  sub- 
ject was  7  Geo.  II.  c.  15,  which  was 
1  followed  by  the  2G  Geo.  III.  c.  86,  and 
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the  53  Geo.  III.  c.  159  supplied  some  de- 
riciencies  in  the  former  statute,  limiting 
the  responsibility  still  further  than  the 
first  statute  had  d(me.  The  last  statute 
applies  only  to  registered  ships,  and  as  to 
them  may  be  considered  as  containing 
almost  all  the  law  upon  the  subject.  By 
this  act  the  responsibility  is  limited  to 
the  value  of  the  ship  and  freight.  It 
contains  also  provisions  for  the  distribu- 
tion, by  means  of  an  application  to  a 
Court  of  Equity,  of  the  recompense  due  to 
the  several  parties  entitled,  where  more 
than  one  claim,  and  directions  as  to  the 
mode  of  calculating  the  value  of  the  ship 
and  freight.  It  does  not  extend  to  vessels 
employed  solely  in  inland  navigation, 
and  none  of  the  acts  apply  to  lighters  or 
gabbets.  In  cases  where  ships  receive 
injury  from  collision  with  each  other,  the 
maritime  law,  which  is  acted  on  in  the 
Court  of  Admiralty,  differs  in  one  respect 
from  the  law  of  England.  Where  the 
collision  has  occurred  without  any  fault 
on  either  side,  as,  for  instance,  from  a 
tempest,  each  party  must  bear  the  injury 
which  he  has  sustained.  Where  it  hap- 
pens wholly  from  the  fault  of  one  ship 
only,  her  owners  are  liable,  as  far  as  the 
value  of  the  ship  and  freight,  to  which, 
by  53  Geo.  III.  c.  159,  their  liability  is 
limited,  for  the  amount  of  injury  caused 
by  their  own  conduct.  Thus  far  the  laws 
are  in  accordance  with  each  other.  If 
the  collision  has  been  caused  by  the  faults 
of  both  ships,  then,  according  to  the  law 
of  England,  each  party  must  sustain  his 
own  loss.  But  by  the  maritime  law  the 
loss  occasioned  is  after  computation  di- 
vided equally,  and  the  owners  of  each 
ship  sustain  half. 

By  1  &  2  Geo.  IV.  c.  75,  s.  52,  where 
damage  has  been  done  by  a  foreign  ship, 
a  judge  has  power  to  order  the  ship  to  be 
arrested,  until  the  master,  owner,  or  con- 
signee undertake  to  become  defendant  in 
any  action  for  the  damage,  and  give  se- 
curity for  the  damages  and  costs  sought 
to  be  recovered. 

The  merchant  must  use  the  ship  only 
for  lawful  purposes,  and  not  do  anything 
for  which  it  may  be  forfeited  or  detained, 
or  the  owners  made  liable  for  penalties. 
In  case  of  any  violation  of  the  agreement, 
by  employment  of  the  ship  for  purposes 


other  than  those  contemplated,  or  failure 
to  perform  the  terms  as  to  lading,  &c, 
the  amount  of  compensation,  in  case  of 
dispute,  is  determined,  as  the  circum- 
stances of  the  case  may  require,  by  a  jury. 
The  words  primage  and  average,  which 
appear  in  the  bill  of  lading,  mean,  the 
first,  a  small  sum  paid  to  the  master ;  the 
second,  as  there  used,  certain  charges, 
varying  according  to  the  usage  of  dif- 
ferent places,  for  towing,  beaconage,  &c. 

When  an  agreement  for  conveyance  is 
expressed  in  the  general  form,  or  when 
there  is  no  actual  agreement,  but  only  one 
implied  by  law  from  the  circumstances  of 
the  case,  there  results  from  it  a  duty  upon 
the  master  and  owners,  firstly,  to  deliver 
the  goods  at  the  place  of  destination,  whe- 
ther the  ship  is  hired  by  the  voyage  or  by 
the  month.  It  is  only  by  the  entire  per- 
formance of  this  duty  that  they  can  entitle 
themselves  to  the  payment  of  freight. 
The  parties  may,  however,  so  express  the 
contract  that  the  payment  of  all  or  part  of 
the  freight  may  be  made  before  or  during 
the  course  of  the  voyage.  Although  per- 
haps in  such  case  the  word  freight  is  used  in 
a  sense  which  does  not  properly  belong  to 
it ;  strictly  speaking  it  means  only  money 
accruing  for  the  conveyance  of  goods  in 
consequence  of  their  delivery  at  the  place 
of  their  destination.  Where  a  provision  is 
made  by  the  contract  for  payment  of 
freight  at  the  place  of  shipment,  the  ques- 
tion has  arisen  whether  the  meaning  of 
the  parties  was  that  the  sum  should  be 
paid  at  all  events  on  delivery  of  the  goods 
on  board,  whatever  might  afterwards  be- 
fall them ;  or  whether  it  was  merely  to 
point  out  the  place  of  payment  in  case 
the  freight  should  become  due  by  reason 
of  the  arrival  of  the  goods  at  the  port  of 
destination.  In  all  such  cases  the  intention 
of  the  parties  must  be  interpreted  by  the 
jury  from  the  words  and  circumstances  of 
the  contract,  and  the  usages  of  the  place 
where  it  was  made.  The  same  observa- 
tion will  apply  to  cases  where  money  has 
been  advanced  by  the  merchant,  and  it  is 
disputed  whether  the  money  is  to  be  con- 
sidered as  a  loan  or  part  payment  of  the 
freight.  The  owners  will  not  lose  their 
right  to  freight  by  a  mere  interruption  or 
suspension  of  the  voyage  not  caused  by 
their  own  fault,  as  by  capture  and  recap- 
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tare,  if  the  goods  be  ultimately  delivered 
at  the  place  of  destination.  Where  the 
contract  of  conveyance  is  by  charter- 
party,  under  which  the  merchant  has 
agreed  to  pay  a  certain  sum  for  the  whole 
or  the  principal  part  of  a  ship,  that  sum 
will  be  payable  even  although  he  has  not 
supplied  enough  for  a  full  lading.  If  he 
has  undertaken  to  furnish  a  full  cargo, 
and  to  pay  a  certain  sum  per  ton  or  per 
bale,  he  will  in  like  manner  under  similar 
circumstances  be  bound  to  pay  for  as  many 
tons  or  bales  as  the  ship,  or  part  hired, 
was  capable  of  containing,  even  although 
he  has  not  been  able  to  put  on  board  any 
lading  at  all ;  provided  the  ship  has 
thereby  been  forced  to  come  home  without 
cargo,  and  this  has  not  been  caused  by 
the  fault  of  the  master  or  owner.  In  case 
of  an  action  against  him  for  such  a  failure 
of  his  agreement,  the  jury  will  ascertain 
what,  under  all  the  circumstances,  is  a 
proper  compensation  to  the  owners,  al- 
lowing for  the  profit  of  the  conveyance  of 
any  other  goods  which  may  have  been 
laden  by  other  parties.  If,  under  a  con- 
tract to  furnish  a  full  cargo,  the  freight 
to  be  paid  for  per  ton,  &c..  the  merchant 
is  ready  to  furnish  a  full  cargo,  and  he  is 
prevented  from  doing  so  by  the  master, 
the  merchant  is  still  liable  to  pay  for  the 
cargo  conveyed,  and  his  remedy  for  the 
injury  which  he  has  sufiered  by  such  pre- 
vention is  by  an  action  on  the  agreement 
against  the  master  or  owners.  Where, 
from  the  terms  of  the  agreement,  the 
master  has  a  right  to  refuse  the  delivery 
of  the  goods  until  the  freight  is  paid,  he 
is  not  bound  to  do  so ;  and  if  he  chooses 
to  deliver  the  goods  to  the  consignee  or 
holder  of  the  bill  of  lading,  &c.,  and  can- 
not afterwards  get  the  freight  from  them, 
the  merchant  who  chartered  the  ship  is 
not  released  from  his  liability  to  pay  the 
freight.  If,  however,  under  such  circum- 
stances the  master  does  not  insist  upon 
payment  of  the  freight  in  cash,  but  takes 
a  bill  of  exchange  in  payment,  the  mer- 
chant-charterer is  thereby  discharged,  and 
the  owners  will  have  no  claim  upon  him 
in  case  the  bill  is  not  paid.  But  if  he 
takes  the  bill  simply  because  he  cannot 
get  payment  in  cash,  the  merchant-char- 
terer still  remains  liable.  Payment  of 
freight  by  the  charterer  to  the  owners  at 


their  request  is  an  answer  to  a  demand  by 
the  master,  unless  the  agreement  has  been 
made  under  seal  between  the  charterer 
and  the  master ;  and  even  in  that  case  a 
court  of  equity  would  interfere  to  relieve 
the  charterer  from  a  subsequent  demand 
by  the  master.  A  purchaser  of  goods,  by 
the  transfer  to  him  of  a  bill  of  lading 
which  contains  a  contract  for  delivery  of 
the  goods  to  the  consignees  or  their  as- 
signs on  payment  of  freight,  is  liable  for 
the  freight.  But  the  mere  receipt  of  the 
goods  alone  will  not  bind  the  receiver  to 
pay  the  freight,  especially  if  there  be  an 
express  agreement  under  seal  for  the  pay- 
ment of  freight  between  the  charterer  and 
the  master  or  owners.  The  Court  of  Ad- 
miralty, where  a  question  of  freight  arises 
before  it  in  the  case  of  captured  vessels, 
will  make  an  equitable  arrangement  be- 
tween the  owners  and  merchant.  Where 
two  nations  are  at  war,  and  goods  belong- 
ing to  a  subject  of  one  of  them,  on  board 
a  neutral  ship,  are  captured  by  the  enemy, 
the  goods  become  lawful  prize,  and  the 
captors,  so  representing  the  original  own- 
ers, are  bound  to  pay  the  full  freight  for 
them.  The  full  freight  is  due,  since  it  is 
by  reason  of  the  act  of  the  captors  that 
the  goods  have  not  reached  their  destina- 
tion. On  the  other  hand,  if  the  goods  of 
a  neutral  are  captured  on  board  a  hostile 
ship,  and  the  captors  convey  the  goods  to 
their  destination,  they  are  entitled  to 
freight.  But  no  freight  is  payable  where 
the  goods  on  board  a  neutral  ship  consist 
of  warlike  stores,  or  where  the  neutral 
ship  was  engaged  in  a  traffic  not  open  to 
the  neutral  nation  in  time  of  peace- 
Freight  is  not  recoverable  where  the  voy- 
age from  any  cause  is  illegal.  If  the 
goods  which  have  been  laden  are  duly 
delivered,  the  owners  will  not  be  deprived 
of  their  right  to  freight  simply  because 
the  goods  have  been  damaged  during  the 
voyage ;  but  if  this  damage  proceeds  from 
any  improper  act  or  omission  by  the  mas- 
ter or  owners,  they  will  be  liable  to  make 
recompense  to  the  merchant.  The  mer- 
chant in  this  country  seems  to  have  no 
right  to  abandon  the  goods  in  lieu  of  pay- 
ing freight,  if,  although  the  ship  did  not 
arrive,  they  have  been  conveyed  by  other 
means  to  the  place  of  destination,  and  if 
no  charge  save  that  of  freight  is  claimed 
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upon  them.  Bat  if  the  ship  has  been 
wrecked,  and  the  goods  are  saved,  and 
afterwards  conveyed  to  the  place  of  tlieir 
destination,  the  merchant  may  abandon 
them,  and  is  not  bound  to  pay  the  freight 
if  any  expense  of  salvage  has  been  in- 
curred. If,  in  the  case  of  a  general  ship, 
or  where,  though  a  ship  is  chartered,  the 
hire  for  her  is  to  be  paid  at  so  much  per 
ton,  &c.,  the  merchant  is  bound  to  pay 
the  freight  of  such  goods  as  may  be  de- 
livered, even  though  they  form  a  part 
only  of  the  whole  cargo.  Where  the 
whole  or  principal  part  of  the  ship  is  let 
to  the  charterer  without  reference  to  the 
quantity  of  goods  to  be  laden,  and  a  part 
of  the  goods  are  afterwards  lost  by  perils 
of  the  sea,  it  seems  to  have  been  held 
that  no  freight  will  be  due  for  the  re- 
mainder. 

There  is  some  doubt,  however,  whether 
this  authority  would  be  followed  unless 
such  a  conclusion  arose  from  the  con- 
struction of  the  agreement  between  the 
parties.  If  the  ship,  without  any  fault 
in  the  master  or  owners,  becomes  unable 
to  complete  her  voyage,  and  the  mer- 
chant receives  the  goods  at  some  other 
place  than  the  place  of  destination,  he  is 
bound,  according  to  the  maritime  law,  to 
pay  freight  for  the  portion  of  the  voyage 
which  has  been  performed.  The  prin- 
ciple which  establishes  the  owner's  right 
under  such  circumstances  to  freight  for  a 
portion  of  the  voyage  has  been  admitted 
in  the  courts  of  common  law  in  this 
country,  but  that  right  "  must  arise  out 
of  some  new  contract  between  the  master 
and  the  merchant,  either  expressly  made 
or  to  be  inferred  from  their  conduct." 
In  the  latter  case,  there  being  no  direct 
means  of  ascertaining  the  intentions  of 
the  parties,  they  must  be  collected  from 
the  circumstances  of  the  case  considered 
with  reference  to  the  general  principle 
which  obtains  in  the  maritime  law.  In 
doing  this  it  is  obvious  that  the  degree 
of  benefit  derived  to  the  merchant  must 
be  taken  into  calculation,  as  well  as  the 
amount  of  time,  labour,  and  expense  be- 
stowed by  the  owner;  and,  therefore, 
■when  it  is  said  that  fi-eight  is  to  be  paid 
according  to  the  portion  of  the  voyage 
performed,  it  must  not  be  understood 
that  time  and  space  are  the  only  measures 


for  ascertaining  the  portion  of  the  freight 
payable. 

If  the  master  unnecessarily  sell  the 
goods,  and  so  prevent  both  himself  from 
earning  the  whole  freight,  and  the  mer- 
chant from  accepting  the  goods,  the  mer- 
chant is  entitled  to  the  entire  produce  of 
his  goods  without  any  allowance  for 
freight.  Where  a  portion  of  the  voyage 
only  has  been  performed,  the  merchant 
cannot  be  inferred  to  have  contracted  to 
pay  freight  for  that  portion  unless  he  has 
accepted  the  goods  at  the  place  short  of 
their  destination.  The  principles  upon 
which  the  Court  of  Admiralty,  which 
possesses  an  authority  over  the  ship  and 
cargo,  proceeds,  differ  from  those  of 
courts  of  common  law.  That  court  ex- 
ercises an  equitable  jurisdiction;  and 
where  no  contract  has  either  been  made, 
or  can  be  implied,  applicable  to  the  ex- 
isting circumstances,  "  considers  itself 
bound  to  provide,  as  well  as  it  can,  for 
that  relation  of  interests  which  has  un- 
expectedly taken  place,  under  a  state  of 
facts  out  of  the  contemplation  of  the 
contracting  parties."  (Lord  Stowell,  in 
the  case  of  the  Friends  v.  Creighton, 
1  Edwd.,  Ad.  Rep.,  246.)  If  the  ship 
has  actually  never  commenced  the  voy- 
age, the  owners  are  not  entitled  to  any 
payment  whatever,  although  they  may 
have  incurred  great  expenses  in  lading 
her,  and  though  her  failure  to  commence 
the  voyage  is  not  attributable  to  any  neg- 
lect or  misconduct  of  theirs.  Where  the 
contract  of  hiring  is  for  a  voyage  out  and 
home,  at  so  much  to  be  paid  monthly, 
&c.,  during  the  time  the  ship  is  em- 
ployed, if  by  the  terms  of  the  contract 
the  whole  forms  one  entire  voyage,  no 
freight  is  due,  unless  the  ship  returns 
home,  even  though  she  may  have  de- 
livered her  cargo  at  the  outport.  But  if 
the  voyages  out  and  home  are  distinct, 
freight  will  be  earned  on  the  delivery  of 
the  cargo  at  the  outport. 

Salvaije  is  that  reasonable  compensa- 
tion which  persons  are  entitled  to  receive 
who  save  a  ship  or  her  cargo  from  loss 
by  peril  of  the  sea,  which  may  be  called 
civil  salvage,  or  recover  them  after  cap- 
ture, which  may  be  called  hostile  salvage. 
There  is  no  fixed  amount  of  salvage  ap- 
plicable to  all  cases.    What  is  reasonable 
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cau  only  be  determined  by  a  reference  to 
the  circumstances.  Sir  J.  Nichol  (3 
Hag.  Ad.,  Eep.  117)  defines  the  in- 
gredients in  estimating  a  civil  salvage 
service  to  be,  "  1st,  enterprise  in  the 
salvors  in  going  out  in  tempestuous 
weather  to  assist  a  vessel  in  distress,  risk- 
ing their  own  lives  to  save  their  fellow- 
creatures,  and  to  rescue  the  property  of 
their  fellow-subjects;  2nd,  the  degree  of 
danger  and  distress  from  which  the  pro- 
perty is  rescued,  whether  it  was  in  im- 
minent peril,  and  almost  certainly  lost  if 
not  at  the  time  rescued  and  preserved ; 
.3rd,  the  degree  of  labour  and  skill  which 
the  salvors  incur  and  display,  and  the 
time  occupied ;  lastly,  the  value." 

Unless  in  cases  where  tlie  services 
have  been  trifling,  the  salvage  is  generally 
not  less  than  a  third,  and  not  more  than 
one-half  of  the  property  saved.  If  the 
parties  cannot  agree  as  to  the  amount, 
the  salvors  may  retain  the  property  until 
compensation  is  made ;  or  they  may 
bring  an  action,  or  commence  a  suit  in 
the  Admiralty  Court,  against  the  pro- 
prietors for  the  amount.  In  case  the 
property  is  retained,  the  proprietors  may, 
upon  tender  of  what  they  think  sufficient, 
demand  it,  and,  if  it  is  refused,  bring  an 
action  to  recover  it,  in  which  action  the 
jury  will  determine  as  to  the  amount  due. 
The  costs  of  the  action  will  be  paid  by 
the  salvor  or  the  proprietors,  according 
as  the  amount  tendered  is  or  is  not  de- 
termined to  be  sufficient.  The  Court  of 
Admiralty  has  jurisdiction  in  those  cases 
only  where  the  salvage  has  been  efi'ected 
at  sea,  or  within  high  and  low  water 
mark.  A  passenger  is  not  entitled  to 
salvage  for  his  assistance  during  the  time 
he  is  unable  to  quit  the  ship.  But  if 
he  remain  voluntarily  on  board,  he  may 
recover  salvage  for  the  assistance  which 
he  has  given.  Though  a  king's  ship  is 
bound  to  assist  a  merchant- ship  in  dis- 
tress, it  still  has  a  claim  for  recompense. 
If  freight  is  in  progress  of  being  earned, 
and  afterwards  does  become  due.  salvage 
is  payable  in  respect  of  freight  also. 
When  proceedings  for  salvage  have  been 
commenced  in  the  Admiralty  Court,  the 
defendants  may  tender  by  act  of  the 
court  any  sum  which  they  consider  suf- 
ficient, and  the  court  will  then  enter  upon 


an  inquiry,  and  determine  as  they  think 
fit.  If  the  sum  tendered  has  been  suf- 
ficient, the  court  may  hold  the  salvors 
liable  to  the  expenses  of  the  proceeding. 
Several  statutes  have  been  passed  pro- 
viding for  what  is  to  be  done  in  case  of 
ships  in  distress,  and  for  the  purpose  of  re- 
gulating and  facilitating  the  adjustment  of 
demands  of  salvage.  All  these  acts, 
from  tlie  12  Anne,  c.  18,  to  the  8  &  9 
Vict.  c.  86,  inclusive,  were  repealed  in 
184G  by  the  9  and  10  Victoria,  c.  99, 
and  their  provisions  consolidated  and 
amended. 

Under  the  new  act,  receivers  of  Admi- 
ralty droits   are   to    be   appointed,   and 
their  names  and  addresses  to  be  posted 
at   the   custom-houses  and   at  Lloyd's. 
Lords  of  manors  and  others  clainiing  a 
right  to  wreck  are  to  give  notice  to  a 
receiver.     All  persons  tinding  any  wreck 
of  the  sea  are  to  report  and  deliver  it  to 
a   receiver   or   officer   of    the    customs. 
Receivers  and  officers   of   the   customs 
may,  by  wari'ant,  seize  any  such  wreck 
as  droits  not  reported  or  delivered,  and 
thereby    become    entitled     to     salvage. 
Owners  of  wreck  may,  on  making  good 
their  claim  within  twelve  months,   liave 
it  delivered  up  to  them  on  the  payment 
of  expenses  and  salvage.     Owners  not 
claiming  within  twelve  months,  lords  of 
manors  and  others  may  claim  within  one 
month  following.  Wrecks  neither  claimed 
by  owner  nor  lord  of  the  manor  may  be 
Sold  as  droits  of  the  Admira.ty ;   or  if 
perishable,   or  of  small  value,   may  be 
sold  immediately,  the  proceeds  remain- 
ing  subject   to   claims.     When  vessels 
are  in  distress,  or  in  danger  of  being 
stranded,  receivers,  justices,  and  officers 
of  the  customs  and  excise,  are  empow- 
ered to  summon  men,  vehicles,  or  vessels 
to  assist  them.     Penalty  for  neglect  or 
refusal    to   assist,    100/.      Carriages  al- 
lowed to  pass  over  lands  near  the  coast 
for  the  preservation  of  wreck  and  human 
life,  and  compensation  to  the  land  occu- 
piers to  be  settled  in  the  same  manner 
as  salvage,     Keasouable  salvage  to  be 
allowed  to  persons  saving  ships  or  goods. 
Persons  fraudulently  purchasing  wreck 
to    be    considered    receivers    of    stolen 
goods.     Masters  of  vessels  finding  wreck 
required  to  make  entry  in  log-book,  and 
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nport  to  the  receiver-general,  and  on 
return,  to  deliver  tlie  wreck  to  the  near- 
est receiver;  penalty  for  neglect,  100/. 
Pilots  or  others  selling  wreck  in  any 
foreign  country  guilty  of  felony.  Dea- 
lers in  marine  stores  not  having  their 
names  on  their  storehouses,  or  cutting 
up  cable  without  a  permit  from  a  re- 
ceiver, liable  to  penalties;  or  if  they 
purchase  any  anchor,  cable,  sails,  or  old 
junk,  from  persons  under  fourteen  years 
of  age.  Dealers  to  keep  an  account  of 
old  stores  bought,  to  advertise  before 
cutting  up  cordage,  and  to  allow  an 
inspection  of  their  books.  JManufactur- 
eis  subject  to  a  penalty  of  51.  for  omit- 
ting to  place  their  names  on  anchors, 
with  a  progressive  number,  and  their 
weights.  Hundred  made  liable  for  da- 
mages in  the  case  of  vessels  wrecked 
being  plundered  by  a  tumultuous  as- 
semblage ;  and  person  wrongfully  car- 
rying away  any  wi-eck  is  liable  to  a 
penalty  of  50/.  This  act  extends  to  all 
parts  of  the  United  Kingdom,  except 
Scotland. 

By  9  &  10  Vict.  c.  100,  every  sea- 
going steamer  built  of  iron,  and  of  100 
tons  burthen,  must  be  provided  with  a 
hose,  capable  of  being  connected  with 
the  engine,  for  extinguishing  fires :  pe- 
nalty for  default  on  the  owner,  100/.  By 
sect.  9,  a  steamer  meeting  or  passing 
jinother,  to  pass  as  far  as  possible  on  the 
port  side  of  such  other  vessel;  if  navi- 
gating a  river  or  narrow  channel,  to  keep 
«s  nearly  as  practicable  to  the  fair  way 
or  mid-clianuel,  regard  being  had  to  the 
tide:  penalty,  50/. 

In  case  of  capture  by  the  antient  mari- 
time law  the  ship  and  goods  became  the 
absolute  property  of  the  captor.  The  old 
practice  in  this  country  was,  when  ships 
were  in  pay  of  the  king,  to  divide  in  cer- 
tain proportions,  which  varied  at  dif- 
ferent times,  the  value  of  the  capture  be- 
tween  the  king,  the  owners,  and  the 
captors.  Where  the  capture  was  made 
by  ships  not  in  the  king's  pay,  he  received 
no  share,  but  a  small  proportion  was  paid 
to  the  admiral.  In  the  reign  of  George 
II.  provision  was  for  the  first  time  made 
by  various  statutes  for  the  restoration  of 
the  recaptured  ship  and  cargo  to  the 
owners,  and  the  rates  of  salvage  irere 


fixed,  varying  according  to  the  length  of 
time  that  had  elapsed  since  the  capture. 
In  the  reign  of  George  III.  these  rates 
■Wv^re  done  away  with,  and  by  various 
acts  the  rate  of  salvage  was  fixed  at  one- 
eighth  of  the  value  in  the  case  of  king's 
ships,  and  one-sixth  for  private  ships ; 
where  the  re-capture  was  effected  by  the 
joint  operation  of  king's  and  private  ships, 
the  Court  of  Admiralty  were  to  order 
such  salvage  as  was  reasonable.  Convoy- 
ing ships  are  entitled  to  salvage  for  the 
recapture  of  ships  which  accompanied 
them.  A  ship,  which  has  once  been 
used  as  a  ship  of  war,  is  not  subject  to  be 
restored  if  afterwards  recaptured.  If 
a  ship  is  deserted  by  the  enemy  after 
capture  and  subsequently  taken  possession 
of,  this  is  not  a  recapture,  but  those  who 
take  possession  are  entitled  to  recompense 
as  in  an  ordinary  case  of  salvage.  If 
after  the  recapture  the  ship  is  again  taken 
and  condemned,  the  right  of  salvage  is 
extinguished.  Where  the  ship  of  a  power 
in  alliance  with  Great  Britain  is  taken  by 
the  common  enemy  and  afterwards  re- 
captured by  a  British  ship,  the  rule  for 
restitution  on  payment  of  salvage  is  the 
same  as  in  the  case  of  the  capture  of  a 
British  ship ;  provided  the  allied  power 
chooses  to  adopt  that  rule  in  reciprocal 
cases.  If  it  does  not,  the  same  rule  which 
is  acted  upon  in  the  courts  of  the  allied 
power  is  adopted  in  the  British  courts. 
If  the  ship  of  a  neutral  nation  be  taken 
as  prize  by  an  enemy  of  Great  Britain 
and  be  retaken  by  British  subjects,  it  is 
restored  to  the  owners  without  salvage, 
uidess  there  is  reason  to  suppose  that  under 
the  circumstances  the  ship  would  have 
been  condemned  in  the  courts  of  the  cap- 
turing nation.  Where  it  appears  that 
such  would  have  been  the  case,  the  Bri- 
tish subjects  are  entitled  to  salvage. 
Ships  and  merchandise  taken  from  pirates 
are  subject,  by  6  Geo.  IV.  c.  49,  to  a  pay- 
ment of  one-eighth  of  the  value. 

4.  As  to  the  Employment  and  Wages, 
^c.  of  Merchant  Seamen. — The  5  &  6 
Wm.  IV.  c.  19  repealed  all  former  acts 
which  regulated  the  hiring  of  seamen; 
and  the  5  &  6  Wm.  IV.  c.  19  has  been 
rejiealed,  with  the  exceptions  above  stated 
(p.  696),  by  the  7  &  8  Vict.  c.  112,  which 
contains  the  present  law  relatmg  to  mer- 
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chant-seamen  and  for  keeping  a  Register 
of  them.  This  act  contains  sixty-four 
sections.  This  act  regulates  (s.  2,  &c.) 
the  agreement  of  hiring  with  seamen  ;  (s. 
(,,  &c.)  the  punishment  of  seamen  for 
refusing  to  join  the  ship,  or  absenting 
themselves  from  it ;  (s.  9)  forfeiture  for 
desertion;  (s.  11)  the  periods  within 
which  wages  must  be  paid;  (s.  15)  sum- 
mary mode  of  recovering  wages  not  ex- 
ceeding twenty  pounds ;  (s.  1 7)  provides 
for  seamen  being  sent  home  when  the 
ship  is  sold  in  a  foreign  port;  (s.  18)  re- 
gulates the  supply  of  medicines,  lime  or 
lemon  juice,  and  other  things  necessary 
for  the  health  of  the  crew,  and  declares 
in  what  cases  there  shall  be  a  physician, 
surgeon,  or  apothecary  on  board ;  (s.  1 9, 
&c.)  provides  tor  a  general  register  and  re- 
cord office  of  seamen ;  (s.  31)  provides  for 
the  disposal  of  the  effects  of  seamen  who 
die  abroad  elsewhere  than  on  board  a  Bri- 
tish ship,  and  leaving  money  or  effects  not 
on  board  such  ship ;  (s.  32,  &c.)  provide 
for  apprenticing  parish  boys  to  the  sea- 
service  ;  (s.  46)  provides  against  masters 
of  ships  discharging  seamen  at  any  of  her 
Majesty's  colonies  or  plantations,  or  at 
any  other  place  abroad,  except  as  herein 
provided;  (s.  50)  provides  for  seamen 
being  at  liberty  to  leave  any  ship  and 
enter  the  naval  service  of  her  Majesty ; 
(s.  58)  provides  for  offences  against  the 
property  or  person  of  any  subject  of  her 
majesty,  or  of  any  foreigner,  committed 
at  any  port  or  place,  either  ashore  or 
afloat,  out  of  the  dominions  of  her  ma- 
jesty, by  the  master  and  crew;  (s.  61) 
declares  in  what  cases  this  act  shall  not 
apply. 

The  seaman  may  recover  his  wages  by 
suit  either  in  the  common  law  courts  or 
in  the  Admiralty  courts.  If  in  the 
former,  his  only  remedy  is  against  his 
debtor  personally;  if  in  the  latter,  he 
may  proceed  also  against  the  ship  itself. 
The  Admiralty  have  only  authority  to 
**  meddle  "  with  "  a  thing  done  upon  the 
sea."  (13  Ric.  II.  st.  2,  c.  5;  15  Ric. 
II.  c.  3.)  Upon  the  strict  construction 
of  the  words  of  the  latter  of  these  statutes, 
neither  the  master  nor  the  seamen  would 
be  entitled  to  avail  themselves  of  the  pro- 
cess of  the  Admiralty  Court,  the  claims 
of  both  being  founded,  as  they  usually 


are,  upon  a  contract  made  on  shore,  or  in 
a  port  within  a  country.  The  remedy  of 
the  master  against  the  owners  is  confined 
to  an  action  against  them  personally  in 
the  ordinary  law  courts ;  but  seamen  may 
bring  a  suit,  in  which  they  all  may  join, 
in  the  Admiralty  court;  and  they  can 
either  arrest  the  ship,  or  proceed  person- 
ally against  the  owners  or  the  master. 
Foreign  seamen  may  also  proceed  in  that 
court  for  wages  due  under  the  general 
maritime  law,  but  not  for  those  the 
claim  to  which  is  founded  on  the  law  of 
some  particular  country.  In  the  case  of 
British  seamen,  if  the  contract  be  made 
by  deed  containing  terms  and  conditions 
different  from  those  resulting  in  contem- 
plation of  law  from  an  ordinary  service, 
the  Court  of  Admiralty,  whicjli  is  con- 
sidered as  unfit  to  construe  such  instru- 
ments, ceases  to  have  jurisdiction.  But 
in  order  to  deprive  the  Court  of  Admi- 
ralty of  its  jurisdiction,  the  defendants 
ought  to  show  that  the  special  contract  is 
in  existence.  If  the  court  does  not  allow 
the  plea,  and  cease  to  entertain  the  case, 
the  Court  of  Queen's  Bench  will  grant  a 
prohibition.  Where  the  ship  itself  is 
proceeded  against,  the  claims  of  the  sea- 
men for  wages  take  precedence  of  all 
others.  Proceedings  in  this  court  are 
subject  to  the  same  limitation  of  six  years 
which  applies  to  other  like  actions.  When 
the  action  is  brought  in  an  ordinary  court 
of  law,  it  is  conducted  according  to  the 
rules  of  those  courts ;  but  the  master  or 
owners  of  the  ship  are  in  all  cases  of  pro- 
ceedings for  wages  bound  to  produce  the 
contract  on  which  the  claim  is  founded. 
(Abbott  On  Shipping.^ 

Marine  Insurance. — The  law  of  Marine 
Insurance  constitutes  an  important  part 
of  the  general  law  of  shipping. 

A  maritime  insurance  is  a  contract  by 
which  one  party,  who  is  called  the  in- 
surer, in  consideration  of  a  premium 
agreed  upon,  undertakes  to  make  good  to 
another,  who  is  called  the  insured  or 
assured,  the  loss  or  damage  which  may 
befal  his  ship  or  goods  on  their  passage 
from  one  place  to  another.  The  instru- 
ment containing  such  a  contract  is  called, 
in  common  with  instruments  for  fire  or 
life  insurance,  a  policy.  It  is  usually  not 
under  seal,  unless  the  insurers  are  an 


SHIPS. 


[  706  ] 


SHIPS. 


incorporated  coHipany.  Formerly  the 
Royal  Exchange  Assurance  Company 
and  the  London  Assurance  Company 
were  the  only  companies  for  insuring 
ships,  the  legislature  having  given  them 
a  monopoly  as  against  all  except  indivi- 
dual insurers.  This  monopoly  has  been 
abolished  by  5  Geo.  IV.  c.  1 14.  A  great 
proportion  of  the  business  connected  with 
the  shipping  insurance  of  this  country 
is  transacted  at  Lloyd's  underwriters' 
establishment  in  the  Royal  Exchange, 
London  Insurers  are  commonly  called 
underwriters,  from  the  circumstance  of 
their  writing  at  the  foot  of  the  policy 
their  names  and  the  portion  they  are 
severally  willing  to  take  of  the  amount 
for  which  the  merchant  desires  to  insure. 

The  form  of  policy  usually  adopted  is 
of  antient  origin,  and  rather  obscure  iu 
its  phraseology,  lout  most  of  its  terms 
have  acquired  a  certain  meaning  from 
judicial  interpretation,  and  it  is  there- 
fore found  convenient  to  retain  them- 

The  ordinary  form  is  found  in  treatises 
on  the  Law  of  Shipping. 

The  conditions  of  the  policy  may  be 
varied  according  to  the  particular  agree- 
ment between  the  parties. 

The  words  in  the  policy,  "  the  said  ship 
and  goods  and  merchandises  shall  be 
valued  at."  make  this  a  "  valued  policy  :" 
that  is,  a  policy  which  enables  the  mer- 
chant, in  case  of  loss,  to  recover  the  stipu- 
lated amount  without  proof  of  the  value 
of  the  things  insured.  A  policy  without 
words  expressive  of  an  agreement  be- 
tween the  parties  as  to  value,  is  called  an 
open  policy,  and  leaves  the  question  of 
value  open. 

The  subjects  of  marine  insurance  are, 
generally  speaking,  whatever  is  put  in 
risk,  as  the  ship,  tackle,  provisions,  &c., 
cargo,  freights,  profits,  and  money  lent 
at  bottomry  or  respondentia.  As  for  the 
purpose  of  stimulating  the  seaman  to  ex- 
ert himself  to  the  utmost  for  the  safety  of 
the  ship,  a  rule  has  been  established,  that 
he  is  entitled  to  no  wages  unless  the 
adventure  be  completed  and  the  ship 
earn  freight,  so  an  insurance  which  would 
nullify  that  rule  is  declared  illngal.  A 
seaman  therefore  cannot  insure  his  wages. 

Tlie  subject  matter  of  the  insurance, 
whethei"    the    ship  ouly,    or  goods,  or 


freight,  must  be  accurately  described, 
and  so  mubt  the  voyage,  and  the  times 
and  places  at  which  the  risk  is  to  begin 
and  end. 

The  words  "  lost  or  not  lost,''  in  the  po 
licy,  have  the  effect  of  rendering  the  un- 
derwriter liable,  though  the  ship  be  lost 
before  the  insurance  is  entered  into,  pro- 
vided the  loss  were  not  then  known  to 
the  assured. 

Perils  of  the  sea  signify  losses  occa- 
sioned by  winds  and  waves,  rocks,  sands, 
&c.  If  the  ship  is  run  down,  this  is 
considered  a  peril  of  the  sea.  Jettison 
signifies  the  voluntary  throwing  of  goods 
or  of  any  part  of  the  ship  overboard  for 
any  justifiable  reason,  as  either  to  prevent 
their  falling  into  the  hands  of  an  enemy, 
or  to  save  the  rest  of  the  cargo  or  the 
ship.  Barratry  denotes  any  sort  of  fraud 
in  the  master  or  seaman  by  which  the 
owners  of  the  ship  or  cargo  are  injured. 
Thus  barratry  may  be  committed  by  run- 
ning away  with  the  ship,  by  defeating  or 
delaying  the  voyage  with  a  criminal  in- 
tent, or  by  doing  any  act  to  forfeit  tlie 
insurance. 

The  loss  or  damage  in  every  case  is 
ascribed  to  the  proximate  cause.  Where 
the  ship  is  checked  in  her  rate  of  sailing 
by  sea-damage,  and  in  consequence  is 
overtaken  by  an  enemy  and  captured, 
this  is  considered  a  loss  by  capture. 

The  memorandum  at  the  foot  of  the 
policy  is  inserted  to  protect  the  under- 
writer from  minute  liability  in  respect  of 
perishable  articles,  as  to  which  it  would 
often  be  difficult  to  say  whether  the  da- 
mage was  occasioned  by  intrinsic  or  ex- 
trinsic causes,  the  indemnity  of  the  under- 
writer extending  to  the  latter  description 
of  causes  only.  "  Warranted  free  from 
average,  unless  general,"  protects  the  un- 
derwriter from  making  good  any  damage, 
short  of  a  total  loss,  to  the  excepted  ar- 
ticle. A  damage  to  any  specific  article 
itself  is  called  a  particular  average.  Ge- 
neral average,  to  which  the  exception  in 
the  memorandum  of  the  policy  does  not 
extend,  takes  place  where  part  of  the  ship, 
as  the  mast,  or  where  part  of  the  cargo, 
has  been  thrown  overboard  for  the  com- 
mon benefit,  in  which  case  the  owner  of 
the  property  sacrifici-d  is  entitled  to  con- 
tribution from  all  others  who  have  pro- 
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perty  embarked  in  the  adventure.     This 
contribution  is  called  general  average. 

The  policy  will  be  vitiated  by  misre- 
presentation or  concealment  on  the  part 
of  the  assured  of  any  fact  material  to  a 
correct  estimate  of  the  risk  ;  and  the  un- 
derwriter will  be  discharged  from  lia- 
bility if  the  ship  do  not  proceed  on  the 
same  voyage  with  that  described,  or  if 
there  be  any  unnecesssry  stopping  or  de- 
viation. 

(Park,  On  Marine  Insurance ;  M'Cul- 
loch's  Commercial  Dictionari/,  art.  '  Ma- 
rine Insurance.') 

The  system  of  the  Navigation  Act,  as 
it  is  termed,  had  its  fomidation  during  the 
Protectorate;  but  the  Act  so  called  was 
the  12  Chas.  II.  c.  18.   This  act  declared 
that  no  produce  of  Asia,  Africa,  or  Ame- 
rica should  be  imported  into  Great  Bri- 
tain except  in  British  ships,  navigated  by 
a  British   subject.,   and   having  at  least 
three  fourths  of  their  crew  composed  of 
British  seamen.     It  also  laid  higher  du- 
ties on  all  goods  imported  from  Europe 
than  if  they  were   imported  in  British 
ships.     To  this  act  many  persons  have 
attributed  the  great  growth  of  British 
shipping.     When  the  American  colonies 
became  independent,  their  ships  lost  the 
advantage    which   they    had    when    the 
States  were  colonies,  and  their  shipping 
was    thus  placed  on   the  same   footing 
as    other    foreign    ships.       The    conse- 
quence was  that  American  ships  sailing 
to  Great  Britain  came  in  ballast,  while 
British   ships  carried  merchandize  both 
ways.    But  restriction  is  a  game  that  two 
parties  can  play  at,  and  accordingly  the 
United   States    placed    British   shipping 
under  the   same  disadvantages  in  their 
ports  that  American  shipping  was  under 
in   British  ports.     The   consequence  of 
this  was  that  British  ships  sailed  to  Ame- 
rica  in  ballast  when  they  went  to  the 
United  States  to  get  a  cargo,  and  Ameri- 
can ships  came  to  Great  Britain  in  ballast 
when  they  wanted  a  British  cargo.     The 
consun)er  of  the  foreign  produce  in  both 
countries  accordingly  paid  double  freight 
for  it.    This  lasted  till  181.5,  when  it  was 
agreed  by  treaty  between  Great  Britain 
and  the  United  States  that  the  ships  of  the 
respective  countries  should  be  placed  on 
the  same  footing  ia  the  ports  of  Great 


Britain  and  the  United  States,  and  all  the 
discriminating  duties  were  mutually  re- 
pealed. In  1822,  Mr.  Wallace,  president 
of  the  Board  of  Trade,  introduced  four 
bills,  which  made  other  important  alter- 
ations. The  3  Geo.  IV.  c.  41  repealed 
certain  statutes  relating  to  foreign  com- 
merce, which  were  passed  before  the  Na- 
vigation Act.  The  3  Geo.  IV.  e.  42 
repealed  various  laws  that  had  been 
passed  since  the  Navigation  Act,  and  also 
that  part  of  the  Navigation  Act  whicl 
enacted  that  goods  of  the  growth,  produce 
or  manufacture  of  Asia,  Africa,  and  Ame 
rica  should  only  be  imported  in  British 
ships,  and  that  no  goods  of  foreign 
growth,  production,  or  manufacture 
should  be  brought  into  Great  Britaiti 
from  Europe  in  any  foreign  ship,  except 
from  the  place  of  their  production  or 
from  the  ports  from  which  they  were 
usually  brought,  and  in  ships  belonging 
to  the  country  of  production  or  accus- 
tomed shipment.  The  3  Geo.  I V.  c.  43, 
permitted  certain  goods  then  enumerated 
to  be  brought  to  Great  Britain  from  any 
port  in  Europe  in  ships  belonging  to  the 
port  of  shipment.  The  3  Geo.  IV.  c.  44, 
permitted  the  importation,  subject  to  cer- 
tain duties,  into  certain  ports,  of  various 
articles  from  any  foreign  country  in 
America  or  port  in  the  West  Indies, 
either  in  British  vessels  or  in  vessels 
belonging  to  the  country  or  place  of  ship- 
ment, and  such  goods  might  be  again 
imported  to  any  other  colony  or  the 
United  Kingdom.  The  3  Geo  IV.  c.  45, 
permitted  the  exportation  in  British  ships 
from  any  West  India  colony  to  any- 
foreign  port  in  Europe  and  Africa,  of 
any  goods  that  had  been  legally  imported 
into  the  colony,  or  which  were  of  its 
growth  or  manufacture  ;  and  it  permitted 
the  exportation  of  certain  articles,  enu- 
merated in  the  act,  in  British  ships  to  any 
such  colony  from  any  foreign  port  in  Eu- 
rope or  Africa, 

In  1823  Prussia  retaliated,  as  the 
United  States  had  done,  which  led  Mr. 
Huskisson  to  propose  the  passing  of  what 
are  called  the  Reciprocity  Acts,  4  Geo. 
IV.  c.  77,  and  5  Geo.  IV.  c.  1,  which  em- 
powered the  king,  by  order  in  council, 
to  authorize  the  importation  and  exporta- 
tion of  goods  in  foreign  ships,  from  th« 
2Z2 
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United  Kingdom  or  from  any  other  of 
his  majesty's  dominions,  on  the  same 
terms  as  in  British  ships,  provided  it  shall 
first  be  proved  to  hia  majesty  and  the 
privy  council  that  the  foreign  country  in 
whose  favour  such  order  shall  be  made 
shall  have  placed  British  ships  in  its  ports 
on  the  same  footing  as  its  own  ships. 
Since  that  time  reciprocal  treaties  of  na- 
vigation have  been  made  with  the  follow- 
ing countries :  Prussia,  Denmark,  Ilano- 
ver,  Oldenburg,  Mecklenburg,  Greece, 
Bremen.  Hamburg,  Liibeck,  States  of  La 
Plata,  Colombia,  Holland,  France,  Swe- 
den and  Norway,  Mexico,  Brazil,  Aus- 
tria, Russia,  and  Portugal.  That  with 
the  United  States  of  North  America,  as 
already  observed,  dates  from  1815. 

Since  the  passing  of  the  Reciprocity 
Acts  the  ship-owners  have  always  cried 
out  that  those  measures  have  ruined  their 
interest.  But  they  cannot  possibly  have 
injured  any  body  else.  On  the  contrary, 
the  consumer  has  had  the  advantage  of 
merchandize  being  carried  at  the  cheapest 
rate  that  competition  could  produce.  It 
further  appears  from  public  reports,  that 
since  the  Reciprocity  Acts  passed  there 
has  been  an  enormous  increase  in  British 
shipping;  a  fact  which  proves  that  the 
investment  of  money  in  ships  has  been 
at  least  as  profitable  as  in  other  branches 
of  industry.  Lastly,  we  must  not  forget 
the  advantages  which  the  merchant, 
manufacturer,  and  consumer  have  gained 
by  the  cheaper  conveyance  of  commodi- 
ties which  has  been  the  consequence  of 
competition  among  carriers. 

Navigation  Act  of  1849.— Impressed 
by  these  results,  and  with  the  policy  of 
England  taking  the  lead  in  an  example 
of  maritime  freedom,  the  Legislature 
has  persisted  in  its  course  by  a  further 
relinquishment  of  exclusive  privileges. 
The  important  statute  of  the  present 
year,  the  12  &  13  Vict.  c.  29,  has  left 
little  further  to  concede  to  foreigners, 
unless  it  be  their  participation  in  what 
may  be  considered  a  portion  of  the  do- 
mestic carrying  trade  of  the  empire. 
The  8  &  9  "Vict.  c.  88,  which  gave  cer- 
tain privileges  to  British  ships  over 
foreign  ones,  except  in  cases  where  such 
foreign  ships  brought  the  produce  of  the 
•  "ntries  to  which  they  belonged,  has 


been  wholly  repealed.  Other  acts  and 
parts  of  acts  have  been  abrogated,  as  the 
8  &  !)  Vict.  c.  89,  which  enacted  that 
no  vessels  should  be  registered  that 
were  not  wholly  of  the  build  of  some 
port  of  the  British  dominions,  and  im- 
posed disqualifications  on  ships  repaired 
in  foreign  countries,  or  if  sold  to  or  cap- 
tured by  a  foreigner.  The  privileges  of 
free  ports  in  British  North  America  are 
abolished  ;  also  the  interdict  against  cer- 
tain imports,  especially  of  tea,  unless 
from  the  Cape  of  Good  Hope  and  places 
eastward  of  the  same  to  the  Straits  of 
Magellan.  The  additional  duties  on  cer 
tain  foreign  articles,  and  on  articles  im- 
ported in  foreign  ships,  by  the  8  &  9 
Vict,  c.  90,  are  removed.  At  the  same 
time  the  British  shipowner  has  been 
relieved  of  the  obligation  imposed  by 
7  &  8  Vict.  c.  112,  to  have  on  board  a 
certain  number  of  apprentices  propor- 
tioned to  the  tonnage  of  his  vessels. 

These  are  the  chief  surrenders;  the 
privileges  retained  refer  to  coasting 
voyages  and  colonial  carriage.  Except 
in  British  ships,  no  goods  or  passengers 
can  be  carried  coastwise  from  one  part 
of  the  United  Kingdom  to  another,  or  to 
or  from  the  islands  of  Guernsey,  Jersey, 
Alderney,  Sark,  or  Man.  The  same 
privileges  of  carriage  are  preserved  to 
British  ships  in  the  colonies  and  posses- 
sions of  the  empire.  But  her  Majesty 
in  council  is  empowered,  on  the  address 
of  the  Legislature  or  other  local  authority 
of  any  British  colony  or  possession,  to 
make  regulations  so  as  to  admit  other 
than  British  vessels  to  the  inter-transit 
trade. 

No  ship  is  admitted  to  be  a  British 
ship  unless  duly  registered  and  navigated 
as  such;  and  every  British  registered 
ship,  so  long  as  she  continues  such,  must 
be  navigated  during  the  whole  of  her 
voyage,  whether  with  a  cargo  or  in  bal- 
last, in  every  part  of  the  world,  by  a 
master  who  is  a  British  subject,  and  by 
a  crew  whereof  three-fourths  at  the  least 
are  British  seamen;  or  if  the  vessel  be 
employed  in  a  coasting  voyage,  or  in  the 
fisheries  off  the  coast,  then  the  whole  of 
the  crew  must  be  British  seamen.  Ex- 
ceptions, if  in  a  foreign  port  the  due 
proportion  of  British  seamen  cannot  be 
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obtained,  or  the  number  has  been  re- 
duced by  casualty  pending  the  voyage; 
facts  that  must  be  attested  by  the  master 
to  a  competent  officer  at  a  British  port. 
British  sliips,  except  coasters,  may  also 
be  duly  navigated,  provided  they  have 
British  seamen  in  the  proportion  of  one 
to  every  twenty  tons  of  the  vessel's  ton- 
nage. A  British  master  to  be  a  na- 
tural born  subject  of  the  Queen,  or,  if 
an  alien,  a  person  who  has  served  in  the 
Navy,  in  time  of  war,  for  three  years  at 
the  least. 

As  respects  Reciprocity,  the  Queen, 
by  order  in  council,  is  empowered  by 
restrictions,  prohibitions,  or  duties,  to 
place  all  foreign  vessels  in  British  ports 
on  the  same  footing  as  British  vessels 
are  placed  in  foreign  ports.  Such  order 
in  council  must  be  published  in  the 
London  Gazette  within  fourteen  days 
after  being  issued,  and  notified  to  Par- 
liament within  six  weeks. 

Royal  Navy  and  Impressment. — It  is 
stated  by  Blackstone,  on  the  authority 
of  Foster,  "  that  the  practice  of  impress- 
ing and  granting  power  to  the  admiralty 
for  that  purpose  is  of  very  ancient  date, 
and  hath  been  uniformly  continued  by  a 
series  of  precedents  to  the  present  time, 
whence  he  concludes  it  to  be  a  part  of 
the  common  law."  As  impressment  is 
effected  by  the  king's  commission,  the 
power  of  impressment  belongs  to  the 
crown,  Barrington,  in  his  "  Observa- 
tions on  Ancient  Statutes,"  p.  334,  5th 
ed.,  shows  that  the  king  used  once  to 
exercise  the  power  of  impressing  men  for 
the  land  service  also,  and  even  for  his 
own  private  service,  as  in  the  case  of 
;j,o.dsmiths.  The  legality  of  impressment 
is  fully  established,  though  the  practice 
cannot  be  defended  even  on  the  ground 
of  the  safety  of  the  state,  until  it  has 
been  shown  that  seamen  for  the  royal 
navy  cannot  be  procured  by  other  means. 
The  general  rule  is,  that  all  seamen  are 
liable  to  impressment.  There  are  seve- 
ral legal  decisions  as  to  the  question  who 
are  seamen,  and  who  may  be  privileged. 

Volunteer  seamen  are  induced  to  enter 
the  royal  navy  by  higher  wages ;  and 
every  foreign  seaman  who  shall  have 
served  in  a  ship  of  war,  a  merchant  ship, 
or  privateer,  for  two  years  during  a  war. 


is  thereby  naturalized.  The  7  &  8  Vict, 
c.  112,  s.  32,  enacts  that  overseers  of  the 
poor  in  the  United  Kingdom  may  put 
out  as  an  apprentice  in  the  British  mer- 
chant sea  service  any  boy  who  is  twelve 
years  of  age  and  of  sufficient  health  and 
strength,  with  his  consent,  who,  or  his 
parents,  is  or  are  chargeable. 

The  commerce  of  Great  Britain  gives 
regular  employment  to  a  vast  body  of 
seamen,  and  the  habits  and  occupation 
of  a  large  number  of  people  on  the  sea- 
coast  give  them  a  relish  and  a  capacity 
for  sea  service.  With  the  great  increase 
of  the  commercial  navy  of  Great  Bri- 
tain, which  has  taken  place  of  late 
years,  and  the  prospect  of  still  greater 
increase  of  commerce  by  the  restrictions 
on  trade  being  removed,  we  may  always 
reckon  on  a  sufficient  number  of  seamen 
in  the  commercial  navy  to  make  up  the 
deficiency  in  the  royal  navy  in  case 
of  a  sudden  war.  The  apprenticeship 
system  also  is  well  devised  to  keep  up 
a  regular  supply  of  young  seamen.  It 
is  probable  that  ten  or  twenty  thou- 
sand men  might  be  at  once  drawn 
from  the  commercial  navy  for  the 
royal  navy  on  any  emergency  by  offer- 
ing them  better  wages,  and  thus  the 
necessity  of  impressment  might  be  re- 
moved. The  amount  of  inconvenience 
that  may  be  sustained  by  the  mer- 
chant service  by  the  withdrawal  of  a 
great  number  of  seamen  at  once,  is  the 
same,  whether  the  seamen  are  impressed 
or  go  as  volunteers;  but  to  the  incon- 
venience arising  from  the  actual  with- 
drawal of  seamen  by  impressment  must 
be  added  the  loss  and  inconvenience 
to  the  merchant  service  which  may 
arise  from  seamen  keeping  out  of  the 
way  in  order  to  avoid  being  impressed. 

SHIRE,  from  the  Saxon  schyran,  to 
divide  (whence  also  to  shear),  is  the 
name  of  districts  into  which  the  whole 
of  Great  Britain  and  Ireland  is  di- 
vided. The  word  shire  is  in  most 
cases  equivalent  to  county,  a  name 
often  substituted  for  it  in  Great 
Britain,  and  always  in  Ireland.  The 
origin  of  this  distribution  of  the  country 
cannot  be  ascertained.  In  England  it 
has  been  customary  to  attribute  it  to 
Alfred,  upon  the  authority  of  a  passage 
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in  Ingulplius,  the  monk  of  Croyland,  who 
wrote  about  a  century  and  a  half  after 
the  reign  of  that  king.  Asser  however, 
the  biographer  of  Alfred,  does  not  men- 
tion this  most  important  fact ;  and,  in 
truth,  shires  were  certainly  known  before 
Alfred's  time.  Sir  Francis  Palgrave 
shows  them  to  be  identical,  in  many  cases, 
with  Saxon  states;  thus  Kent,  Sussex, 
Essex,  Norfolk,  Suffolk,  Middlesex,  and 
Surrey  were  antient  kingdoms :  Lincoln- 
shire, under  the  name  of  Lindesse,  was 
an  independent  state,  and  Worcestershire 
{Huiccas)  was  the  jurisdiction  of  the 
bishop  of  Worcester.  Another  class  of 
shires  were  formed  out  of  large  divisions, 
either  for  the  sake  of  more  easy  manage- 
ment when  the  population  of  the  par- 
ticular district  had  increased,  or  for  the 
sake  of  giving  territory  to  an  earl.  York- 
shire was  part  of  the  kingdom  of  Deira, 
and  Derbyshire  of  Mercia.  Lancashire 
was  made  a  county  subsequently  to  the 
Conquest.  On  the  other  hand,  some 
shires  have  merged  in  others  :  Winchel- 
combeshire  is  a  part  of  Gloucestershire  ; 
and  in  the  act  for  abolishing  the  palatine 
jurisdiction  of  the  bishop  of  Durham  (6 
and  7  William  IV.,  c.  19,  s.  1)  no  less 
than  five  shires  are  mentioned,  viz.  Craik- 
shire,  Bedlingtonshire,  Norhamshire, 
\1  lertonshire,  and  Islandshire,  which  have 
long  ceased  to  possess,  if  indeed  they  ever 
had,  separate  jurisdictions. 

The  uses  of  the  division  into  shires 
may  be  learnt  by  an  enumeration  of  the 
principal  officers  in  each:  1,  the  lord 
lieutenant,  to  whom  is  entrusted  its  mi- 
litary array  [Lord  Lieutenant]  ;  2, 
the  custos  rotulorum,  or  keeper  of  the 
rolls  or  archives  of  the  county  [Custos 
Rotulorum],  such  as  the  county  court 
rolls— this  officer  is  appointed  by  letters- 
patent  under  the  great  seal,  and  is  now 
always  identical  with  the  lord-lieutenant, 
except  in  counties  of  cities,  where  the 
high  steward  is  usually  custos  rotulorum  ; 
\i,  the  sheriff,  or,  as  he  is  often  called, 
Ae  high  sheriff  [Sheriff];  4,  the  re- 
ceiver-general of  taxes,  who  is  appointed 
by  the  crown,  and  accounts  to  it  for  the 
taxes  levied  within  his  district — he  also 
receives  the  county  rates,  and  disburses 
them  as  the  magistrates  in  quarter  ses- 
sious,  or  as  any  other  competent  authority, 


direct ;  .5,  the  coroner  [Coroner]  ;  6, 
the  justices  of  the  peace,  whose  com- 
mission extends  only  to  their  own  county, 
and  who,  assembled  in  sessions,  have 
jurisdiction  over  many  offences,  and  con- 
trol over  the  county  funds  [Sessions]  ; 
7,  the  under-sheriff;  who  is  appointed 
by  and  performs  nearly  all  the  duties  of 
sheriff;  and  8,  the  clerk  of  the  peace, 
an  officer  (almost  always  an  attorney) 
appointed  by  the  custos  rotulorum, 
whose  duty  it  is  to  file  and  produce  re- 
cognizances, returning  them,  when  for- 
feited, to  the  sheriff  to  be  levied  [Recog- 
nizance] :  he  likewise  prepares  or  files 
indictments  to  be  tried  at  the  sessions  or 
assizes,  and  in  general  acts  as  the  officer 
of  the  justices  in  quarter-sessions.  To 
this  list  of  officers  may  be  added  the 
knights  of  the  shire,  or  representatives 
of  tne  county  in  parliament. 

County  rates  are  assessments  made  by 
the  justices  in  quarter-sessions  assembled, 
according  to  estimates  laid  before  them. 
[County  Rate.] 

The  judicial  tribunals  in  each  county 
are  the  assize  court  [Assize]  ;  the  county- 
court,  presided  over  by  the  sheriff,  and, 
until  Magna  Charta,  a  court  of  record ; 
the  hundred  courts,  and  courts-leet. 
[Courts  Leet.] 

The  principal  subdivision  in  a  county 
is  the  hundred,  a  district  which  in  its 
origin  bore  relation  rather  to  the  popu- 
lation than  to  any  uniform  geographical 
limits.  Mr.  Hallam  considers  it  to  have 
been  a  district  inhabited  by  100  free 
families,  and  that  a  different  system  pre- 
vailed in  the  northern  from  that  of  the 
southern  counties  ;  in  proof  of  which  he 
contrasts  Sussex,  which  contains  6.5  hun- 
dreds, and^  Dorsetshire,  which  contains 
43,  with  iTorkshire,  which  contains  only 
26,  and  Lancashire,  only  6.  In  the 
counties  north  of  the  Trent,  and  especially 
in  Scotland,  this  subdivision  is  ofteu 
called  a  wapentake.  Kent  is  divided  into 
five  lathes,  which  are  subdivided  into 
hundreds.  That  the  division  into  hun- 
dreds was  known  among  the  Germans, 
even  in  the  time  of  the  Roman  invasion, 
is  inferred,  but  improperly,  from  two 
passages  in  Tacitus  ('  De  Mor.  Germ.,') 
"  ex  omni  juventute  delectos  ante  aciem 
locaut — Definitur  et  numerus :  centeni  ex 
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singulis  pagis  sunt."  And  again,  "Cen- 
teni  singulis  (principibus)adsunt  ex  plebe 
comites,  consilium  simul  et  auctoritas." 
"Nihil  nisi  armati  agunt;"  and  hence 
Spelman  infers  the  identity  of  the  wapen- 
tach,  or  military  array  (takingof  weapons) 
and  the  hundred  court.  Sir  Francis 
Palgrave  says  that  the  burgh  was  only 
the  enclosed  and  fortified  resort,  the 
stockade  of  the  inhabitants  of  the  hundred. 
The  subdivision  of  the  hundred  was  the 
tithing,  composed,  as  it  is  alleged,  of  ten 
free  families,  and  having  for  an  oflScer 
the  tithing  man,  a  head  constable. 

Whether  in  the  barbarous  times  to 
which  it  is  attributed,  so  elaborate  a 
system  as  we  have  sketched  could  have 
prevailed,  is  at  least  most  doubtful ;  but 
the  theory  is  that  somewhere  about  the 
time  of  Edgar  (a.d.  950),  the  county  was 
divided  into  tithings,  of  which  twelve 
made  a  hundred — for  the  Saxon  hundred 
meant  120,  and  hence  perhaps  the  fre- 
quent use  of  the  number  1 2  in  our  legal 
processes.  These  hundreds  were  pre- 
sided over  by  their  decanus,  or  head- 
borough,  or  hundred-man,  and  were  re- 
presented in  the  shiremote ;  and  this 
aggregate  body,  the  shire,  presided  over 
by  its  earl  and  bishop  or  sheriff",  con- 
ducted its  own  interna!  affairs. 

There  are  three  counties- palatine,  the 
earl  of  which  had  within  his  shire  all 
the  fiscal  and  judicial  powers  of  the 
crown: — Chester,  created  by  William  the 
Conqueror ;  the  duchy  of  Lancaster, 
created  by  Edward  IIL — these  two  have 
been  long  annexed  to  the  crown ;  and 
Durham,  heretofore  governed  by  the 
bishop,  imt  annexed  to  the  crown  by 
statute  in  183G.  In  the  latter  year,  a 
part  of  the  see  of  Ely,  which  had  been 
a  royal  franchise,  was  annexed  to  the 
crown,  as  Hexhamshire  in  Northumber- 
land had  been  in  the  reign  of  Elizabeth. 

SIGN-MANUAL  means,  in  its  widest 
sense,  the  signature  or  mark  made  by  a 
pt.Tson  upon  any  legal  instrument  to  show 
his  concurrence  in  it.  Before  the  art  of 
writing  was  so  commonly  practised  as  it 
now  is,  the  sign-manual  or  signature  was 
usually  a  cross,  attested  either  by  the  seal 
of  the  party  containing  his  armorial 
bearings,  or  by  the  signature  of  another 
person  declaring   to   whom     the    mark 


belonged.  The  latter  indeed  is  still 
the  practice  with  persons  who  cannot 
write. 

Sign-manual  now,  however,  is  used  to 
denote  the  signature  of  a  reigning  prince. 
It  is  usually  in  this  country  the  prince's 
name,  or  its  initial  letter,  with  the  initial 
of  his  style  or  title  in  Latin.  Thus  the 
sign-manual  of  George  IV.,  when  prince 
regent,  was  George  P.  R.,  or  G.  P.  R. ; 
that  of  the  present  queen  is  Victoria  R., 
or  V.  R. 

The  royal  sign-manual  is  usually  placed 
at  the  top  left-hand  corner  of  the  instru- 
ment, together  with  the  privy  seal ;  and 
it  is  requisite  in  all  cases  M-here  the  privy 
seal  and  afterwards  the  great  seal  are 
used.  The  sign-manual  must  be  counter- 
signed by  a  principal  seci-etary  of  state,  or 
by  the  lords  of  the  treasury,  when  at- 
tached to  a  grant  or  warrant,  and  it  must 
also  be  accompanied  by  the  signet  or 
privy  seal.  But  where  the  sign-manual 
only  directs  that  another  act  shall  be 
done,  as  for  letters-patent  to  be  made,  it 
must  be  countersigned  by  some  person, 
though  not  necessarily  by  these  great 
officers  of  state.  The  authenticity  of  the 
sign  manual  is  admitted  in  courts  of  law 
upon  production  of  the  instrument  to 
which  it  is  attached.   (Comyns's  Digest.) 

SIMONY.     [Benefice,  p  351.] 

SIMPLE  CONTRACT  debts  are 
those  which  are  contracted  without  any 
engagement  under  the  seal  of  the  debtor 
or  of  his  ancestor  [Deed],  and  which  are 
not  of  record  by  any  judgment  of  a  court. 
Money  due  for  goods  bought  by  the  debtor 
is  the  most  usual  of  simple  contract  debts; 
and  the  declaration  against  a  defendant, 
in  an  action  for  goods  sold,  usually 
alleges  that  the  defendant  undertook  (or 
contracted)  to  pay  the  plaintiff'  the  sum 
due.  Simple  contract  debts  are  the  last 
which  are  payable  out  of  a  deceased  per- 
son's estate,  when  the  assets  are  insuf- 
ficient. 

SINECURE  BENEFICE.  [Bene- 
fice, p.  341.] 

SINKING  FUND.  [National 
Debt.] 

SLANDER  consists  in  the  malicious 
speaking  of  such  words  as  render  the 
party  who  speaks  them  in  the  hearing  of 
others  liable  to  an  action  at  the  suit  of 


SLANDEIl. 


[  712  J 


SLANDER. 


the  party  to  whom  they  apply.  The 
mere  speaking  of  the  defamatory  words 
instead  of  the  writing  of  them  is  that 
which  constitutes  the  difference  between 
Libel  and  Slander.    [Libel.] 

Slander  is  of  two  kinds :  one,  which  is 
actionable,  as  necessarily  importing  some 
general  damage  to  the  party  who  is  slan- 
dered ;  the  other,  which  is  only  actionable 
where  it  has  actually  caused  some  special 
damage.  The  first  kind  includes  all  such 
words  as  impute  to  a  party  the  commis- 
sion of  some  crime  or  misdemeanour  for 
which  he  might  legally  be  convicted  and 
suffer  punishment,  as  where  one  asserts 
that  another  has  committed  treason,  or 
felony,  or  perjury.  It  also  includes  such 
words  spoken  of  a  party,  with  reference 
to  his  office,  profession,  or  trade,  as  im- 
pute to  him  malpractice,  incompetence,  or 
bankruptcy ;  as  of  a  magistrate,  that  he  is 
partial,  or  corrupt ;  of  a  clergyman,  that 
"he  preaches  lies  in  the  pulpit;"  of  a 
barrister,  that  "  he  is  a  dunce,  and  will 
get  nothing  by  the  law ;"  and  so  on :  or 
that  tend  to  the  disherison  of  a  party,  as 
where  it  is  said  of  one  who  holds  lands 
by  descent,  that  he  is  illegitimate.  Where 
a  party  is  in  possession  of  lands  which  he 
desires  to  sell,  he  may  maintain  an  action 
against  any  one  who  slanders  his  title  to 
the  lands ;  as  by  stating  that  he  is  not  the 
owner.  With  respect  to  the  second  kind 
of  slander,  the  law  will  not  allow  damage 
to  be  inferred  from  words  which  are  not 
in  themselves  actionable,  even  although 
the  words  are  untrue  and  spoken  mali- 
ciously. But  if,  in  consequence  of  such 
words  being  so  spoken,  a  party  has  ac- 
tually sustained  some  injury,  he  may 
maintain  an  action  of  slander  against  the 
person  who  has  uttered  them.  In  such 
case  the  injury  must  be  some  certain 
actual  loss,  and  it  must  also  arise  r-3  a 
natural  and  lawful  consequence  of  speak- 
ing the  words.  No  unlawful  act  doue  by 
a  third  person,  although  he  really  was 
moved  to  do  it  by  the  words  spoken,  is 
such  an  injury  as  a  party  can  recover  for 
in  this  action.  Thus,  the  loss  of  the  so- 
ciety and  entertainment  of  friends,  of  an 
appointment  to  some  office,  the  breach  of 
a  marriage  engagement  caused  by  the 
slanderer's  statement,  are  injuries  for 
rhich  a  party  may  recover    damages. 


But  he  can  have  no  action  because  in  con- 
sequence of  such  statijment  certain  per- 
sons, to  use  an  illustration  of  Lord  Ellen- 
borough's,  "  have  thrown  him  into  a 
horse-pond  by  way  of  punishment  for  his 
supposed  transgression." 

With  respect  to  both  kinds  of  slander, 
it  is  immaterial  in  what  way  the  charge 
is  conveyed,  whether  by  direct  statement, 
or  obliquely,  as  by  question,  epithet,  or 
exclamation.  But  the  actual  words  used 
must  be  stated  in  the  declaration,  and 
upon  the  failure  to  prove  them  as  stated, 
the  plaintiff  will  be  nonsuited  at  the 
trial :  it  is  not  sufficient  to  state  the 
meaning  and  inference  of  the  words. 
They  will  be  interpreted  in  the  sense  in 
which  they  are  commonly  used,  but 
where  they  are  susceptible  of  two  mean- 
ings, one  innocent,  the  other  defamatory, 
the  innocent  interpretation  is  to  be  pre- 
ferred. Where  words  are  equivocal  either 
in  their  meaning  or  their  application,  a 
parenthetical  explanation  may  be  inserted 
in  the  declaration.  This  is  called  an 
inuendo.  It  may  be  employed  to  explain 
and  define,  but  not  to  enlarge  or  alter,  the 
meaning  or  application  of  the  words 
spoken.  The  declaration  must  state  the 
publication  of  the  words,  that  is,  that  they 
were  spoken  in  the  hearing  of  others,  and 
spoken  maliciously.  Two  cannot  join  in 
bringing  one  action  of  slander,  except  in 
the  case  of  husband  and  wife,  or  of  part- 
ners for  an  injury  done  to  their  joint 
trade;  nor  can  an  action  be  brought 
against  two,  except  a  husband  and  wife, 
where  slanderous  words  have  been  spoken 
by  the  wife.  Where  the  knowledge  of 
extraneous  facts  is  necessary  to  show  the 
application  of  the  slander,  these  should 
be  stated  in  the  introductory  part  of  the 
declaration. 

In  answer  to  an  action  of  slander  the 
defendant  may  plead  that  the  words 
spoken  were  true,  or  that  they  were 
spoken  in  the  course  of  a  trial  in  a  court 
of  justice,  and  were  pertinent  to  the  case; 
or  formed  the  subject  of  a  confidential 
communication,  as  where  a  party  on  ap- 
plication hondjide  states  what  he  believes 
to  be  true  relative  to  the  character  of  a 
servant,  or  makes  known  facts  merely  for 
the  purpose  of  honestly  warning  another 
in  whom  he  is  interested.     (Com.,  Dig,, 
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'  Action  on  the  case  for  Defamation,'  D. 
/,&c.) 

SLAVE,  SLAVERY,  SLAVE 
TRADE.  The  word  slavery  has  various 
acceptations,  but  its  complete  meaning 
is  the  condition  of  an  individual  who  is 
the  property  of  another  or  others.  Such 
was  the  condition  of  the  "  servi,"  or 
slaves  among  the  Romans  and  Greeks; 
such  is  still  that  of  the  slaves  in  Eastern 
countries,  and  that  of  the  negro  slaves 
in  many  parts  of  Africa  and  America. 
A  mitigated  form  of  this  condition  exists 
in  the  case  of  the  serfs  in  Russia  and 
Poland,  and  of  a  similar  class  in  In- 
dia and  some  other  parts  of  Asia.  The 
Russian  and  Polish  serf  is  bound  to  the 
soil  on  which  he  is  born ;  he  may  be  sold 
or  let  with  it,  but  cannot  be  sold  away 
from  it  without  his  consent ;  he  is  obliged 
to  work  three  or  four  days  a-week  for  his 
master,  who  allows  him  a  piece  of  land, 
which  he  cultivates.  He  can  marry,  and 
his  wife  and  children  are  under  his  au- 
thority till  they  are  of  age.  He  can  be- 
queath his  chattels  and  savings  at  his 
death.  His  life  is  protected  by  the  law. 
The  slave  of  the  Greek  and  Roman  na- 
tions had  none  of  these  advantages,  any 
more  than  the  negro  slave  of  our  own 
times;  he  was  bought  and  sold  in  the 
market,  and  was  transferred  at  his  owner's 
pleasure ;  he  could  acquire  no  property ; 
all  that  he  had  was  his  master's ;  all  the 
produce  of  his  labour  belonged  to  his 
master,  who  could  inflict  corporeal  pu- 
nishment upon  him ;  he  could  not  marry  ; 
and  if  he  cohabited  with  a  woman,  he 
could  be  separated  from  her  and  his  chil- 
dren at  any  time,  and  the  woman  and 
children  sold.  The  distinction  therefore 
between  the  slave  and  the  serf  is  essen- 
tial. The  villeins  (villani)  of  the  middle 
ages  were  a  kind  of  serfs,  but  their  condi- 
tion seems  to  have  varied  considerably 
according  to  times  and  localities.  In  the 
present  article  we  treat  only  of  the  real 
slave  of  antient  and  modern  times. 

Slavery,  properly  so  called,  appears  to 
have  been,  from  the  earliest  ages,  the  con- 
dition of  a  large  proportion  of  mankind 
in  almost  every  country,  until  times  com- 
paratively recent,  when  it  has  been  gra- 
dually abolished  by  all  Christian  states,  at 
least  in  Europe.  The  condition  of  slavery 


constitutes  one  great  difference  between 
antient  and  modern  society.  Slavery  ex- 
isted among  the  Jews :  it  existed  before 
Moses,  in  the  time  of  the  Patriarchs ;  and 
it  existed,  and  still  continues  to  exist,  in 
many  parts  of  Asia.  The  "  servants  " 
mentioned  in  Scripture  history  were  mostly 
slaves  :  they  were  strangers,  either  taken 
prisoners  in  war  or  purchased  from  the 
neighbouring  nations.  They  and  their 
offspring  were  the  property  of  their  mas- 
ters, who  could  sell  them,  and  inflict  upon 
them  corporeal  punishment,  and  even  in 
some  cases  could  put  them  to  death.  But 
the  Hebrews  had  also  slaves  of  their  own 
nation.  These  were  men  who  sold  them- 
selves through  poverty,  or  they  were  in- 
solvent debtors,  or  men  who  had  com- 
mitted a  theft,  and  had  not  the  means  of 
making  restitution  as  required  by  the  law, 
which  was  to  double  the  amount,  and  in 
some  cases  much  more.  (Exod.icx'n.)  Not 
only  the  person  of  the  debtor  was  liable  to 
the  claims  of  the  creditor,  but  his  right 
extended  also  to  the  debtor's  wife  and  chil- 
dren. Moses  regulated  the  condition  of 
slavery.  He  drew  a  wide  distinction  be- 
tween the  alien  slave  and  the  native  ser- 
vant. The  latter  could  not  be  a  perpetual 
bondman,  but  might  be  redeemed;  and 
if  not  redeemed,  he  became  free  on  the 
completion  of  the  seventh  year  of  his  ser- 
vitude. Again,  every  fifty  years  the  ju- 
bilee caused  a  general  emancipation  of  all 
native  servants. 

The  sources  of  the  supply  of  slaves 
have  been  the  same  both  in  antient  and 
modern  times.  In  antient  times  all  pri- 
soners were  reduced  to  slavery,  being 
either  distributed  among  the  officers  and 
men  of  the  conquering  army,  or  sold. 
When  the  early  ^olian  and  Ionian 
colonies  settled  in  the  islands  of  the 
iEgean  Sea,  and  on  the  coast  of  Asia  Minor, 
it  was  a  frequent  practice  with  them  to 
kill  the  adult  males  of  the  aboriginal  po- 
pulation, and  to  keep  the  women  and 
children.  As,  however,  dealing  in  slaves 
became  a  profitable  trade,  the  vanquished, 
instead  of  being  killed,  were  sold,  and 
this  was  so  far  an  improvement.  Another 
source  of  slavery  was  the  practice  of  kid- 
napping men  and  women,  especially 
young  persons,  who  were  seized  on  the 
coast,  or  enticed  on  board  by  the  creirs 


SLAVE,  &c. 


[714] 


SLAVE,  &c. 


of  piratical  vessels.  The  Phoenicians, 
Rod  the  Etruscans  or  Tyrrhenians,  had 
the  character  of  being  men-stealers ;  and 
also  the  Cretans,  Cilicians,  Rhodians, 
and  other  maritime  states.  Another 
source  was,  sale  of  men,  either  by  them- 
selves through  poverty  and  distress,  or  by 
their  n^latives  and  superiors,  as  is  done 
now  by  the  petty  African  chiefs,  who  sell 
not  only  their  prisoners,  but  their  own 
subjects,  and  even  their  children,  to  the 
slave-dealers.  Herodotus  (v.  6)  states 
that  some  of  the  Thracian  tribes  sold 
their  cliildren  to  foreign  dealers. 

Among  the  Greeks  slavery  existed 
from  the  heroic  times,  and  the  purchase 
and.  use  of  slaves  are  repeatedly  men- 
tioned by  Homer.  The  labours  of  hus- 
bandry were  performed  in  some  instances 
by  poor  freemen  for  hire,  but  in  most 
places,  especially  in  the  Doric  states,  by 
a  class  of  bondmen,  the  descendants  of  the 
older  inhabitants  of  the  country,  resem- 
bling the  serfs  of  the  middle  ag'^s,  who 
lived  upon  and  cultivated  the  lands  which 
the  conquering  race  had  appropriated  to 
themselves;  they  paid  a  rent  to  the  re- 
spective proprietors,  whom  they  also  at- 
tended in  w^ar.  They  could  not  be  put  to 
death  without  trial,  nor  be  sold  out  of 
the  country,  nor  separated  from  their 
families;  they  could  acquire  property, 
and  were  often  richer  than  their  masters. 
Such  were  the  Clarotai  of  Crete,  the 
Penestae  of  Thessaly  Proper,  and  the 
Helots  of  Sparta,  who  must  not  be  con- 
founded with  the  Periceci,  or  country 
inhabitants  of  Laconica  in  general,  who 
were  political  subjects  of  the  Doric  com- 
munity of  Sparta,  without  however  being 
bondmen.  In  the  colonies  of  the  Dorians 
beyond  the  limits  of  Greece,  the  condi- 
tion of  the  conquered  natives  was  often 
more  degraded  than  that  of  the  bondmen 
of  the  parent  states,  because  the  former 
were  not  Greeks,  but  barbarians,  and  they 
were  reduced  to  the  condition  of  slaves. 
Such  was  the  case  of  the  Kallirioi  or 
Kaliikurioi  of  Syracuse,  and  of  the  native 
Bithynians  at  Byzantium.  At  Heraclea 
in  Pontus,  the  Mariandyni  submitted  to 
the  Greeks  on  condition  that  they  should 
not  be  sold  beyond  the  borders,  and  that 
they  should  pay  a  fixed  tribute  to  the 
ruiiug  race. 


The  Doric  states  of  Greece  had  few 
purchased  slaves,  but  Athens,  Corinth, 
and  other  commercial  states  had  a  large 
number,  who  were  mostly  natives  of  bar- 
barous countries.  The  slave  population 
in  Attica  has  been  variously  estimated  as 
to  numbers,  and  it  varied  of  course  con- 
siderably at  different  periods ;  but  it  ap- 
pears that  in  Athens,  at  least  in  the  time 
of  its  greatest  power,  they  were  much 
more  numerous  than  the  freemen.  From 
a  fragment  of  Hyperides  preserved  by 
Suidas  {v.  a.Treipr](l)i(TaTo),  the  number  of 
slaves  appears  to  have  been  at  one  time 
150,000,  who  were  employed  in  the  fields 
and  mines  of  Attica  alone.  Even  the 
poorer  citizens  had  a  slave  for  their 
household  affairs.  The  wealthier  citizens 
had  as  many  as  fifty  slaves  to  each  family 
and  some  had  more.  We  read  of  philo- 
sophers keeping  ten  slaves.  There  were 
private  slaves  belonging  to  families,  and 
public  slaves  belonging  to  the  community 
or  state.  The  latier  were  employed  on 
board  the  fleet,  in  the  docks  and  arsenal, 
and  in  the  construction  of  public  build- 
ings and  roads.  At  the  sea  fight  of 
Arginusse  there  were  many  slaves  serving 
in  the  Athenian  fleet,  and  they  were 
emancipated  after  the  battle.  Again,  at 
Cheronsea  the  Athenians  granted  liberty 
to  their  slaves  who  served  in  the  army. 

Slaves  were  dealt  with  like  any  other 
property :  they  worked  either  on  their 
master's  account  or  on  their  own,  in  which 
latter  case  they  paid  a  certain  sum  to 
their  master;  or  they  were  let  out  on 
hire  as  servants  or  workmen,  or  sent  to 
serve  in  the  navy  of  the  state,  the  master 
receiving  payment  for  their  services. 
Mines  were  worked  by  slaves,  some  of 
whom  belonged  to  the  lessees  of  the  mine, 
and  the  rest  were  hired  f  om  the  great 
slave  proprietors,  to  whom  the  lessees  paid 
a  rent  of  so  much  a  head,  besides  pro- 
viding for  the  maintenance  of  the  slave, 
which  was  no  great  matter.  They 
worked  in  chains,  and  many  of  them 
died  from  the  effect  of  the  unwholesome 
atmosphere.  Nicias  the  elder  had  1000 
slaves  in  the  mines  of  Laurium ;  others 
had  several  hundreds,  whom  they  let  to 
the  contractors  for  an  obolus  a-day  each. 
At  one  time  the  mining  slaves  of  Attica 
murdered  their  guards,  took  possession  of 
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the  fortifications  of  Sunium,  and  ravaged 
the  surrounding  country.  (Fragment  of 
Posidonius's  Continuation  of  Polybius; 
see  Boeckh's  Pxihlic  Economy  of  Athens, 
I),  i.)  The  thirty  two  or  thirty-three 
iron-workers  or  sword-cutlers  of  Demos- 
thenes annually  produced  a  net  profit  of 
thirty  mina;.  their  purchase  value  being 
190  minffi;  whilst  his  twenty  chair- 
makers,  whose  value  was  estimated  at  40 
mina>,  brought  in  a  net  profit  of  12  minai. 
(Demosthenes  Against  Aphobiis,  i.) 

The  antients  were  so  habituated  to  the 
sight  of  slavery,  that  none  of  the  Greek 
philosophers  make  any  objection  to  its 
existence.  Plato,  in  his  '  Perfect  State,' 
desires  only  that  no  Greeks  should  be 
made  slaves. 

The  Etruscans  and  other  antient 
Italian  nations  had  slaves,  as  is  proved 
by  those  of  Vulsinii  revolting  against 
their  masters,  and  by  the  tradition  that 
the  Bruttii  were  runaway  slaves  of  the 
Lucanians.  The  Campanians  had  both 
slaves  and  gladiators  previous  to  the 
Roman  conquest.  But  the  Romans  by 
their  system  of  continual  war  caused  an 
enormous  influx  of  slaves  into  Italy, 
where  the  slave  population  at  last  nearly 
superseded  the  free  labourers. 

The  Roman  system  of  slavery  had 
peculiarities  which  distinguished  it  from 
that  of  Greece.  The  Greeks  considered 
slavery  to  be  founded  on  permanent  di- 
versities in  the  races  of  men.  (Ari.'totle, 
Polit.,  i.  .5.)  The  Romans  admitted  in 
principle  that  all  men  were  originally 
free  {/nstit.,  i.,  tit.  ii.)  by  natural  law 
(jure  natural!),  and  they  ascribed  the 
power  of  masters  over  their  slaves  en- 
tirely to  the  will  of  society,  to  the  "jus 
gentium,"  if  the  slaves  were  captives 
taken  in  war,  whom  the  conquerors,  in- 
stead of  killing  them,  as  they  might  have 
done,  spared  for  the  purpose  of  selling 
them,  or  to  the  "jus  civik-,"  when  a  man 
of  full  age  sold  himself.  It  was  a  rule  of 
Roman  law  that  the  offspring  of  a  slave 
woman  followed  the  condition  of  the 
mother.  {Inst.,  i.,  tit.  3.)  Emancipation 
was  much  more  frequent  at  Rome  than  in 
Greece :  the  emancipated  slave  became  a 
freedman  (libertus),  but  whether  he  be- 
came a  Roman  citizen,  a  Latinus,  or  a 
Dediticius,  depended  on  circumstances. 


If  the  manumitted  slave  was  above  thirty 
years  of  age,  if  he  was  the  Quiritarian 
property  of  his  manumittor,  and  if  he 
was  manumitted  in  due  form,  he  became 
a  Roman  citizen.  (Gaius,  i.  17.)  At 
Athens,  on  the  contrary,  emancipation 
from  the  dominion  of  the  mc»ster  was  sel- 
dom followed  by  the  privileges  of  citizen- 
ship even  to  a  limited  extent,  and  these 
privileges  could  only  be  conferred  by 
public  authority.  It  is  true,  that  at  Rome, 
under  the  empire,  from  the  enactment  of 
the  Lex  Aelia  Sentia,  passed  in  the  time 
of  Au«2ustus,  there  were  restrictions,  in 
point  of  number,  upon  the  master's  power 
of  freeing  his  bondmen  and  raising  them 
to  the  rank  of  Roman  citizens;  still  in 
every  age  there  was  a  prospect  to  the 
slave  of  being  able  to  obtain  his  freedom. 
Slaves  were  not  considered  members  of 
the  community  :  they  had  no  rights,  and 
were  in  most  respects  considered  as  things 
or  chattels.  They  could  neither  sue  nor 
be  sued.  When  an  alleged  slave  claimed 
his  fi-eedom  on  the  plea  of  unjust  deten- 
tion, he  was  obliged  to  have  a  free  pro- 
tectpr  to  sue  for  him,  until  Justinian 
(Corfc,  vii.,  tit.  1.  7,  "  De  adsertione  tol- 
lenda")  dispensed  with  that  formality. 
Slaves  had  no  connubium,  that  is,  they 
could  not  contract  a  Roman  marriage; 
their  union  with  a  person  of  their  own 
rank  was  styled  contubernium  ;  and  even 
the  Christian  church  for  several  centuries 
did  not  declare  the  validity  of  slave  mar 
riagcs.  At  last  the  emperor  Basilius  al- 
lowed slaves  to  marry  pnd  receive  the 
blessing  of  the  priest,  and  Alexius  Com- 
nenus  renewed  the  permission.  As  slaves 
had  no  connubium,  they  had  not  the  pa- 
rental power  (patria  potestas)  over  their 
offspring,  no  ties  of  blood  were  recognised 
among  them,  except  with  respect  to  incest 
and  parricide,  which  were  considered  as 
crimes  by  the  law  of  nature.  Though 
slaves  were  incapable  of  holding  property 
they  were  not  incapacitated  from  acquir- 
ing property,  but  what  they  did  acquire 
belonged  to  their  masters.  They  were 
allowed  to  enjoy  property  as  their  own, 
*'  peculium,"  consisting  sometimes  of  other 
slaves,  but  they  held  it  only  by  permission, 
and  any  legal  proceedings  connected  with 
it  could  only  be  conducted  in  the  name 
of  the  master,  who  was  the  only  legal 
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proprietor.  Until  the  latter  period  of  the 
republic,  slaves  and  even  freedmen  were 
not  admitted  into  the  ranks  of  the  army. 
In  cases  of  urgent  public  danger,  such  as 
after  the  defeat  of  Cannae,  slaves  were 
purchased  by  the  state  and  sent  to  the 
army,  and  if  they  behaved  well,  they 
were  emancipated.  (Livy,  xxii.  .57,  and 
xxiv.  14-16.) 

They  were  not,  however,  denied  the  rites 
of  burial,  and  numerous  inscriptions  attest 
that  monuments  were  often  erected  to  the 
memory  of  deceased  slaves  by  their  mas- 
ters, their  fellows,  or  friends,  some  of 
which  bear  the  letters  D.  M.,  "Diis 
.*ilanibus."  Slaves  were  often  buried  in 
the  family  burying-place  of  their  mas- 
ters. The  "  sepulchretum "  or  burial- 
vault  of  the  slaves  and  freedmen  of  Au- 
gustus and  his  wife  Livia,  discovered  in 
1726  near  the  Via  Appia,  and  which  has 
been  illustrated  by  Bianchini  and  Gori, 
and  another  in  the  same  neighbourhood 
also  belonging  to  the  household  of  the 
early  Csesars,  and  containing  at  least  3000 
urns  with  numerous  inscriptions,  which 
have  been  illustrated  by  Fabretti,  throw 
much  light  upon  the  condition  and  do- 
mestic habits  of  Roman  slaves  in  the  ser- 
vice of  great  families. 

With  regard  to  the  classification  and 
occupations  of  slaves,  the  first  division 
was  into  public  and  private.  Public  slaves 
were  those  which  belonged  to  the  state  or 
to  public  bodies,  such  as  provinces,  mu- 
nicipia,  collegia,  decuriae,  &c.,  or  to  the 
emperor  in  his  sovereign  capacity,  and 
employed  in  public  duties,  and  not  at- 
tached to  his  household  or  private  estate. 
Public  slaves  were  either  derived  from 
the  share  of  captives  taken  in  war  which 
was  reserved  for  the  community  or  state, 
or  were  acquired  by  purchase  and  other 
dvil  process.  Public  slaves  of  an  inferior 
description  were  engaged  as  rowers  on 
board  the  fleet,  or  in  the  construction  and 
repair  of  roads  and  national  buildings. 
Those  of  a  superior  description  were  em- 
ployed as  keepers  of  public  buildings, 
prisons,  and  other  property  of  the  state, 
or  to  attend  magistrates,  priests,  and  other 
public  officers,  as  watchmen,  lictors,  exe- 
cutioners, watermen,  scavengers,  &c. 

Private  slaves  "were  generally  distri- 
buted into  urban  and  rustic  j  the  former 


served  in  the  town  houses,  and  the  others 
in  the  country.  Long  lists  of  the  different 
duties  performed  by  slaves  of  each  clas^ 
are  given  by  Pignorius  De  Servis  et 
eorum  apud  Veteres  Ministeriis,'  Amster- 
dam, 1674;  Popma,  'De  Operis  Servo 
rum,'  ibid.,  1672 ;  and  Blair,  '  An  Inquiry 
into  the  State  of  Slavery  amongst  the 
Romans,'  Edinburgh,  1833,  which  is  a 
very  useful  little  book.  For  all  the  ne- 
cessities of  domestic  life,  agriculture,  and 
handicraft,  and  for  all  the  imaginable 
luxuries  of  a  refined  and  licentious  people, 
there  was  a  corresponding  denomination 
of  slaves.  Large  sums  were  occasionally 
paid  for  slaves  of  certain  peculiar  kinds, 
some  of  which  we  should  consider  the 
least  useful.  Eunuchs  were  always  very 
dear;  the  practice  of  emasculating  boys 
was  borrowed  by  the  Romans  from  the 
Asiatics,  among  whom  it  was  a  trade  as 
early  as  the  time  of  Herodotus  (viii.  105)  : 
it  continued  to  the  time  of  Domitian,  who 
forbade  it;  but  eunuchs  continued  to  be 
imported  from  the  East.  A  "  morio,"  or 
fool,  was  sometimes  sold  for  20,000  num- 
mi,  or  about  160  pounds.  Dwarfs  and 
giants  were  also  in  great  request.  Marcus 
Antonius  paid  for  a  pair  of  handsome 
youths  200  sestertia,  or  1600  pounds. 
Actors  and  actresses  and  dancers  sold 
very  dear,  as  well  as  females  of  great  per- 
sonal attractions,  who  were  likely  to  bring 
in  great  gains  to  their  owners  by  prosti- 
tution. A  good  cook  was  valued  at  four 
talents,  or  772  pounds.  Medical  men, 
grammarians,  amanuenses,  anagnostae,  or 
readers,  and  short-hand  writers,  were  ii? 
considerable  request.  With  regard  to 
ordinary  slaves,  the  price  varied  from 
fifty  to  twenty  pounds,  according  to  their 
abilities  and  other  circumstances.  After 
a  victorious  campaign,  when  thousands  of 
captives  were  sold  at  once  on  the  spot  for 
the  purpose  of  prize-money,  to  the  slave- 
dealers  who  followed  the  armies,  the  price 
sank  very  low.  Thus  in  the  camp  of 
Lucullus  in  Pontus  (Plutarch,  Lucullus, 
c.  14)  slaves  were  sold  for  four  drachmae, 
or  two  shillings  and  sevenpence,  a  head  : 
but  the  same  slaves,  if  brought  to  the  Ro- 
man market,  would  fetch  a  much  higher 
price.  Home-born  slaves,  distinguished  by 
the  name  of"  vernae,"  in  contradistinction 
to  "  servi  empti,"  or  *'  venales,"  or  i    , 
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ported  slaves,  were  generally  treated  with 
greater  indulgence  by  their  masters  in 
whose  families  they  had  been  brought 
up ;  and  they  generally  were  considered 
of  inferior  value  to  the  imported  slaves, 
being  considered  as  spoilt  and  trouble- 
some. The  number  of  slaves  born  in 
Roman  families  appears  at  all  times  to 
have  been  far  inferior  to  that  of  the  im- 
ported slaves.  In  general  the  propagation 
of  slaves  was  not  much  encouraged  by 
masters,  many  of  whom  considered  slaves 
born  at  home  to  cost  more  than  those  who 
were  imported. 

There  was  a  brisk  trade  in  slaves 
carried  on  from  the  coasts  of  Africa,  the 
Euxine,  Syria,  and  Asia  Minor.  The 
island  of  Delos  was  at  one  time  a  great 
mart  for  slaves,  who  were  imported  thi- 
ther by  the  Cilician  pirates.  (Strabo, 
p.  668,  Casaub.")  The  Illyriaus  procured 
numerous  slaves  for  the  Italian  market, 
whom  they  bought  or  stole  from  the  bar- 
barous tribes  in  their  neighbourhood. 
But  the  chief  supply  of  slaves  was  derived 
from  Asia  and  Africa.  In  most  coun- 
tries it  was  customary  for  indigent  pa- 
rents to  sell  their  children  to  slave-dealers. 
Criminals  were  also  in  certain  cases  con- 
demned to  slavery,  like  the  galley-slaves 
of  our  own  times. 

Both  law  and  custom  forbade  prisoners 
taken  in  civil  wars,  especially  in  Italy, 
to  be  dealt  with  as  slaves ;  and  this  was 
perhaps  one  reason  of  the  wholesale 
massacres  of  captives  by  Sulla  and  the 
Triumviri.  In  the  war  between  the 
party  of  Otho  and  Vitellius,  Antonius, 
who  commanded  the  army  of  the  latter, 
having  take  Cremona,  ordered  that  none 
of  the  captives  should  be  detained,  upon 
which  the  soldiers  began  to  kill  those 
who  were  not  privately  ransomed  by 
their  friends. 

In  the  later  period  of  the  empire  free- 
born  persons  of  low  condition  were  glad 
to  secure  a  subsistence  by  labour  on 
the  estates  of  the  great  landowners,  to 
which,  after  a  continued  residence  for 
thirty  years,  they  and  their  families  be- 
came bound  by  a  tacit  agreement  under 
the  name  of  Coloni,  Rustici,  Adscrip- 
titii,  &c.  The  phrase  "  servi  terrse," 
which  is  applied  to  them,  shows  their 
connection  with  the  soil.    They  could 


marry,  which  slaves  could  not.  Though 
thsy  bear  a  considerable  resemblance  to 
the  serfs  and  villeins  (villani)  of  the 
middle  ages,  yet  there  are  some  import- 
ant points  of  diiference  and  there  is  no 
evidence  of  any  historical  connection  be- 
tween the  Coloni  and  Villani.  The  sub- 
ject of  the  Coloni  is  discussed  by  Savigny, 
Ueber  den  Romischen  Colonat ;  Zeit- 
schriftfiir  Geschicht.  Jiechtswissenschqft, 
vol.  vi. 

The  customary  allowance  of  food  for 
e  slave  appears  to  have  been  four  Roman 
bushels,  "  modii,"  of  corn,  mostly  "  far," 
per  month  for  country  slaves,  and  one 
Roman  libra  or  pound  daily  for  those  in 
town.  Salt  and  oil  were  occasionally 
allowed,  as  well  as  weak  wine.  Neither 
meat  nor  vegetables  formed  part  of  their 
regular  allowance ;  but  they  got,  accord- 
ing to  seasons,  fruit,  such  as  figs,  olives, 
apples,  pears,  &c.  (Cato,  Columella,  and 
Varro.)  Labourers  and  artizans  in  the 
country  were  shut  up  at  night  in  a  house 
("  ergastulum"),  in  which  each  slave  ap- 
pears to  have  had  a  separate  cell.  Males 
were  kept  apart  from  females,  excepting 
those  whom  the  master  allowed  to  form 
temporary  connections.  Columella  ad- 
verts to  some  distinction  between  the 
ergastulum  for  ordinary  labourers  and 
that  for  ill-behaved  slaves,  which  latter 
was  in  fact  a  prison,  often  under  ground  ; 
but  generally  speaking  the  ergastula  in 
the  later  times  of  the  republic  and  under 
the  empire  appear  to  have  been  no  better 
than  prisons  in  which  freemen  were 
sometimes  confined  after  being  kidnapped. 
The  men  often  worked  in  chains.  The 
overseers  of  farms  and  herdsmen  had 
separate  cabins  allotted  to  them.  Slaves 
enjoyed  relaxation  from  toil  on  certain 
festivities,  such  as  the  Saturnalia. 

The  number  of  slaves  possessed  by  the 
wealthy  Romans  was  enormous.  Some 
individuals  are  said  to  have  possessed 
10,000  slaves.  Scaurus  possessed  above 
4000  domestic  and  as  many  rustic  slaves. 
In  the  reign  of  Augustus,  a  freedman 
who  had  sustained  great  losses  during 
the  civil  wars  left  4116  slaves,  besides 
other  property 

A  master  had,  as  a  general  rule,  the 
power  of  manumitting  his  slave,  and  this 
he  could  effect  in  several  forms,  by  Vin- 
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dicta,  Census,  or  by  Testamentum.  The 
Lex  Aelia  Sentia,  as  already  mentioned, 
laid  -various  restrictions  on  manumission. 
Among  other  things  it  prevented  persons 
under  twenty  years  of  age  from  manu- 
mitting a  slave  except  by  the  Vindicta, 
and  with  the  approbation  of  the  Con- 
silium, which  at  Kome  consisted  of  five 
senators  and  five  Roman  equites  of  legal 
age  (puberes),  and  in  the  provinces  con- 
sisted of  twenty  recuperatores,  who  were 
Roman  citizens.  (Gaius),  i.  20,  38.)  The 
Lex  Aelia  Sentia  also  made  all  manumis- 
sions void  which  were  effected  to  cheat  cre- 
ditors or  defraud  patrons  of  their  rights. 
The  liCX  Furia  Caninia,  which  was  passed 
about  A.D.  7,  limited  the  whole  number 
of  slaves  who  could  be  manumitted  by 
testament  to  100,  and  when  a  man  had 
fewer  than  500  slaves,  it  determined  by 
a  scale  the  number  that  he  could 
manumit.  This  Lex  only  applied  to 
manumission  by  testament.  (Gains,  i. 
42,  &c.) 

In  the  earlier  ages  of  the  Republic, 
slaves  were  not  very  numerous,  and  were 
chieMy  employed  in  household  offices  or  as 
mechanics  in  the  towns.  But  after  the  con- 
quests of  Rome  spread  beyond  the  limits  of 
Italy  the  influx  of  captives  was  so  great, 
and  their  price  fell  so  low,  that  they  were 
looked  upon  as  a  cheap  and  easily  renewed 
commodity,  and  treated  as  such.  The 
condition  of  the  Roman  slave,  generally 
speaking,  became  worse  in  the  later  ages 
of  the  republic;  and  many  of  the  em- 
perors, even  some  of  the  worst  of  them, 
interfered  on  behalf  of  the  slave.  Au- 
gustus established  courts  for  the  trial  of 
slaves  who  were  charged  with  serious 
offences,  intending  thus  to  supersede 
arbitrary  punishment  by  the  masters,  but 
the  law  was  not  made  obligatory  upon 
the  masters  to  bring  their  s-laves  before  the 
courts,  and  it  was  often  evaded.  By  a  law 
passed  in  the  time  ot  Claudius,  a  master 
who  exposed  his  sick  or  infirm  slaves 
forfeited  all  right  over  them  in  the  event 
of  their  recovery  The  Lex  Petronia, 
probably  passed  in  the  time  of  Augustus, 
or  in  the  reign  of  Nero,  prohibited  masters 
from  compelling  their  sla  '*>s  to  fight  with 
wild  beasts,  except  with  the  consent  of 
the  judicial  authorities,  and  on  a  sufficient 
case  being  made  out  against  \he  slave. 


Domitian  forbade  the  mutilati(m  of  slaves. 
Hadrian  suppressed  the  ergastula,  or 
private  prisons  for  the  confinement  of 
slaves ;  he  also  restrained  proprietors 
from  selling  their  slaves  to  keepers  of 
gladiators,  or  to  brothel- keepers,  except 
as  a  punishment,  in  which  case  the  sanc- 
tion of  a  judge  (judex)  was  required. 
Antoninus  Pius  adopted  an  old  law  of 
the  Athenians  by  which  the  judge  who 
should  be  satisfied  of  a  slave  being  cruelly 
treated  by  his  owner,  had  power  to  oblige 
the  owner  to  sell  him  to  some  other  per- 
son. The  judge,  however,  was  left  entirely 
to  his  own  discretion  in  determining  what 
measure  of  harshness  in  the  owner  should 
be  a  proper  ground  for  judicial  inter- 
position. Septimius  Severus  forbade  the 
forcible  subjection  of  slaves  to  prosti- 
tution. The  Christian  emperors  went 
further  in  protecting  the  persons  of  slaves. 
Constantine  placed  the  wilful  murder  of 
a  slave  on  a  level  with  that  of  a  freeman ; 
and  Justinian  confirmed  this  law,  in- 
cluding within  its  provisions  cases  of 
slaves  who  died  under  excessive  punish- 
ment. Constantine  made  also  two  laws, 
both  nearly  in  the  same  words,  to  prevent 
the  forcible  separation  of  the  members  of 
servile  families  by  sale  or  partition  of 
property.  One  of  the  laws,  dated  a.d. 
334,  was  retained  by  Justinian  in  his 
code.  The  Church  also  powerfully  in- 
terfered for  the  protection  of  slaves, 
by  threatening  excommunication  against 
owners  who  put  to  death  their  slaves 
without  the  consent  of  the  judge  ;  and  by 
affording  asylum  within  sacred  precincts 
to  slaves  from  the  anger  of  unmerciful 
masters.  A  law  of  Theodosius  L  au- 
thorized a  slave  who  had  taken  refuge 
in  a  church  to  call  for  the  protection  of 
the  judge,  that  he  might  proceed  un- 
molested to  his  tribunal  in  order  that  his 
case  might  be  investigated.  After  Chris- 
tianity became  the  predominant  reli 
gion  in  the  Roman  world,  it  exercised 
in  various  ways  a  beneficial  influence 
upon  the  condition  of  the  slaves,  without 
however  interfering,  at  least  for  centuries, 
with  the  institution  of  slavery  itself. 
Even  the  laws  of  the  Christian  emperors 
which  abolished  the  master's  power  of  life 
and  death  over  his  ?lave  were  long  evaded. 
Salvianus   (^JDe    GuhcrnaLiuu^    Pi.    "f,> 
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informs  us  that  in  the  provinces  of  Gaul, 
in  the  fifth  century,  masters  still  fancied 
that  they  had  a  right  to  put  their  slaves 
to  death.  Macrobius  {Saturn.,  i.  11) 
makes  one  of  his  interlocutors,  though 
a  heathen,  expatiate  with  great  eloquence 
on  the  cruel  and  unjust  treatment  of 
slaves.  In  Spain,  in  the  early  period  of 
the  Visigothic  kings,  the  practice  of  put- 
ting slaves  to  death  still  existed,  for  in 
the  'Foro  Judicum'  (b.  vi.  tit.  5)  it  is 
said  that  as  some  cruel  masters  in  the 
impetuosity  of  their  pride  put  to  death 
their  slaves  without  reason,  it  is  enacted 
that  a  public  and  regular  trial  shall  take 
place  previous  to  their  condemnation. 
Several  laws  and  ecclesiastical  canons 
forbade  the  sale  of  Christians  as  slaves 
to  Jews  or  Saracens  and  other  un- 
believers. 

The  northern  tribes  which  invaded  the 
Western  empire  had  their  own  slaves, 
who  were  chiefly  Slavonian  captives,  dis- 
tinct from  the  slaves  of  the  Komans  or 
conquered  inhabitants.  In  course  of  time, 
however,  the  various  classes  of  slaves 
merged  into  one  class,  that  of  the  ''ad- 
scripti  gleboe,"  or  serfs  of  the  middle 
ages,  and  the  institution  of  Roman  slavery 
in  its  unmitigated  form  became  oblite- 
rated. The  precise  period  of  this  change 
cannot  be  fixed  ;  it  took  place  at  various 
times  in  difi'erent  countries.  Slaves  were 
exported  from  Britain  to  the  Continent 
in  the  Saxon  period,  and  the  young  Eng- 
lish slaves  whom  Pope  Gregory  I.  saw 
in  the  market  at  Rome  were  probably 
brought  thither  by  slave-dealers.  Giral- 
dus  Cambrensis,  William  of  Malmesbury, 
and  others  accuse  the  Anglo-Saxons  of 
selling  their  female  servants  and  even 
their  children  to  strangers,  and  especially 
to  the  Irish,  and  the  practice  continued 
even  after  the  Norman  conquest.  In  the 
canons  of  a  council  held  at  London,  a.d. 
1102.  it  is  said,  "Let  no  one  from  hence- 
forth presume  to  carry  on  that  wicked 
traffic  by  which  men  in  England  have 
been  hitherto  sold  like  brute  animals." 
(Wilkins's  Concilia,  i.  p.  38.S.) 

But  although  the  traffic  in  slaves  ceased 
among  ihe  Christian  nations  of  Europe, 
it  continued  to  be  carried  on  by  the 
Venetians  across  the  Mediterranean  in 
tlio  age  of  the  Crusades.    The  Venetians 


supplied  the  markets  of  the  Saracens  with 
slaves  purchased  from  the  Slavonian 
tribes  which  bordered  on  the  Adriatic 
Besides,  as  personal  slavery  and  the 
traffic  in  slaves  continued  in  all  Moham- 
medan countries,  Chrisiian  captives  taken 
bv  Musselmans  were  sold  in  the  markets 
of"  Asia  and  Northern  Africa,  and  have 
continued  to  be  sold  till  within  our  own 
times,  when  Christian  slavery  has  been 
abolished  in  Barbary,  Egypt,  and  the 
Ottoman  empire,  by  the  interference  of 
the  Christian  powers,  the  emancipation 
of  Greece,  and  the  conquest  of  Algiers  by 
the  French. 

With  the  discovery  of  America,  a  new 
description  of  slavery  and  slave-trade  arose. 
Christian  nations  purchased  African  ne- 
groes for  the  purpose  of  employing  them 
in  the  mines  and  plantations  of  the  New 
World.  The  natives  of  America  were 
too  weak  and  too  indolent  to  undergo 
the  hard  work  which  their  Spanish 
task-masters  exacted  of  them,  and  they 
died  in  great  numbers.  Las  Casas,  a 
Dominican,  advocated  with  a  persevering 
energy  before  the  court  of  Spain  the 
cause  of  the  American  aborigines,  and 
reprobated  the  system  of  the  •'  reparti- 
mientos,"  by  which  they  were  distributed 
in  lots  like  cattle  among  their  new  mas- 
ters. But  it  was  necessary  for  the  settle- 
ments to  be  ujade  profitable  in  order  to 
satisfy  the  conquerors,  and  it  was  sug- 
gested that  negroes  from  Africa,  a  more 
robust  and  active  race  than  the  American 
Indians,  might  be  substituted  for  them. 
It  was  stated  that  an  able-bodied  negro 
could  do  as  much  work  as  four  Indians. 
The  Portuguese  were  at  that  time  pos- 
sessed of  a  great  part  of  the  coast  of 
Africa,  where  they  easily  obtained  by 
force  or  barter  a  considerable  number  of 
slaves.  The  trade  in  slaves  among  the 
nations  of  Africa  had  existed  from  time 
immemorial.  It  had  been  carried  on  in 
antient  times:  the  Garamantes  used  to 
supply  the  slave-dealers  of  Carthage, 
Cyrene,  and  Egypt  with  black  slaves 
which  they  brought  from  the  interior. 
The  demand  for  slaves  by  the  Portuguese 
in  the  Atlantic  harbours  gave  the  trade  a 
fresh  direction.  The  petty  chiefs  of  the 
interior  made  predatory  incursions  into 
each  otlier's   territories,  and  sold  their 
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captives,  and  sometimes  their  own  sub- 
jects, to  the  European  traders.  The  first 
negroes  were  imported  by  the  Portuguese 
from  Africa  to  the  West  Indies  in  1 503, 
and  in  1511  Ferdinand  the  Catholic  al- 
lowed a  larger  importation.  These,  how- 
ever, were  private  and  partial  speculations ; 
it  is  said  that  Cardinal  Ximenes  was  op- 
posed to  the  trade  because  he  considered 
it  unjust.  Charles  V.,  however,  being 
pressed  on  one  side  by  the  demand  for 
labour  in  the  American  settlements, 
and  on  the  other  by  Las  Casas  and 
others  who  pleaded  the  cause  of  the  In- 
dian natives,  granted  to  one  of  his  Fle- 
mish courtiers  the  exclusive  privilege  of 
importing  4000  blacks  to  the  West  Indies. 
The  Fleming  sold  his  privilege  for 
25,000  ducats  to  some  Genoese  merchants, 
who  organised  a  regular  slave-trade  be- 
tween Africa  and  America.  As  the 
European  settlements  in  America  in- 
creased and  extended,  the  demand  for 
slaves  also  increased;  and  all  European 
nations  who  had  colonies  in  America 
shared  in  the  slave-trade.  The  details  of 
that  trade,  the  sufferings  of  the  slaves  in 
their  journey  from  the  interior  to  the 
coast,  and  afterwards  in  their  passage 
across  the  Atlantic — their  treatment  in 
America,  which  varied  not  only  according 
to  the  disposition  of  their  individual 
masters,  but  also  according  to  different 
colonies, — are  matters  of  notoriety  which 
have  been  amply  discussed  in  every  coun- 
try of  Europe  during  the  last  and  present 
centuries.  It  is  generally  understood 
that  the  slaves  of  the  Spaniards,  especially 
iu  Continental  America,  were  the  best 
treated  of  all.  But  the  negro  slaves  in 
general  were  exactly  in  the  same  con- 
dition as  the  Roman  slaves  of  old,  being 
saleable,  and  punishable  at  the  will  of 
their  owners.  Restrictions,  however,  were 
gradually  introduced  by  the  laws  of  the 
respective  states,  in  order  to  protect  the 
life  of  the  negro  slave  against  the  caprice 
or  brutality  of  his  owner.  In  the  British 
colonies,  especially  in  the  latter  part  of 
the  last  century  and  the  beginning  of  the 
present,  much  was  done  by  the  legis- 
lature ;  courts  were  established  to  hear 
the  complaints  of  the  slaves,  flogging  of 
females  was  forbidden,  the  punishment 
of  males  was  also  limited  within  certain 


bounds,  and  the  condition  of  the  slave 
population  was  greatly  ameliorated.  Still 
the  advocates  of  emancipation  objected  to 
the  principle  of  slavery  as  being  unjust 
and  unchristian  ;  and  they  also  appealed 
to  experience  to  show  that  a  human 
being  cannot  be  safely  trusted  solely  to 
the  mercy  of  another. 

But  long  before  they  attempted  to 
emancipate  the  slaves,  the  efforts  of 
philanthropists  were  directed  to  abolish 
the  slave  traffic,  which  desolated  Africa, 
wholly  prevented  its  advance  in  civiliza- 
tion, and  encouraged  the  maltreatment  of 
the  negroes  in  the  colonies,  by  affording 
an  unlimited  supply,  and  making  it  not 
the  planter's  interest  to  keep  up  his  stock 
in  the  natural  way.  The  attention  of 
mankind  was  first  effectually  awakened 
to  the  horrors  of  this  trade  by  Thomas 
Clarkson.  His  labours,  with  the  aid  of 
the  zealous  men,  chiefly  Quakers,  who 
early  joined  him,  pi'epared  the  way  for 
Mr.  Wilberforce,  who  brought  the  sub- 
ject before  parliament  in  1788,  and  al- 
though, after  his  notice,  the  motion,  owing 
to  his  accidental  illness,  was  first  brought 
forward  by  Mr.  Pitt,  Mr.  Wilberforce 
was  throughout  the  great  parliamentary 
leader  in  the  cause,  powerfully  supported 
in  the  country  by  Thomas  Clarkson  and 
others,  as  Richard  Phillips,  George  Har- 
rison, William  Allen,  all  of  the  Society  of 
Friends,  Mr.  Stephen,  who  had  been  in 
the  West  Indies  as  a  barrister,  and  Mr. 
Z.  Macaulay,  who  had  been  governor  of 
Sierra  Leone,  and  had  also  resided  in 
Jamaica.  A  bill  was  first  carried  (brought 
in  by  Sir  W.  Dolben)  to  regulate  the 
trade  until  it  could  be  abolished,  and  this 
in  some  degree  diminished  the  horrors  of 
the  middle  passage.  But  the  question  of 
abolition  was  repeatedly  defeated,  until 
1804,  when  Mr.  Wilberforce  first  carried 
the  bill  through  the  Commons;  it  was 
thrown  out  in  the  Lords,  and  next  year  it 
was  again  lost  even  in  the  Commons. 
Meanwhile  the  capture  of  the  foreign 
colonies,  especially  the  Dutch,  during  the 
war,  frightfully  increased  the  amount  of 
the  trade,  by  opening  these  settlements  to 
British  capital ;  and  at  one  time  the 
whole  importation  of  slaves  by  British 
vessels  amounted  to  nearly  60,000  yearly, 
of  which  about  a  third  was  for  the  supply 
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of  our  old  colouies.  At  length,  in  1805, 
an  order  in  council  prohibited  the  slave- 
trade  in  the  conquered  colonies.  Next 
year  the  administration  of  Lord  Grenville 
and  Mr.  Fox  carried  a  bill  through,  pro- 
hibiting British  subjects  from  engaging 
in  the  trade  for  supplying  either  foreign 
settlements  or  the  conquered  colonies.  A 
resolution  moved  by  Mr.  Fox,  the  last 
time  he  took  any  part  in  public  debate, 
■was  also  carried  in  1806,  pledging  the 
Commons  to  a  total  abolition  of  the  trade 
early  next  session,  and  this  was,  on  Lord 
Grenville's  motion,  adopted  by  the  Lords. 
Accordingly  next  year  the  General  Abo- 
lition Bill  was  brought  in  by  Lord  Howick 
(afterwards  Earl  Grey),  and  being  passed 
by  both  houses,  received  the  royal  assent 
on  the  25th  of  March,  1807.  This  Act 
prohibited  slave-trading  from  and  after 
the  1st  of  January,  1808  ;  but  as  it  only 
subjected  offenders  to  pecuniary  penalties, 
it  was  found  that  something  more  was 
required  to  put  down  a  traffic  the  gains 
of  which  were  so  great  as  to  cover  all 
losses  by  capture.  In  1810  the  House 
of  Commons,  on  the  motion  of  Mr. 
Brougham,  passed  unanimously  a  resolu- 
tion, pledging  itself  early  next  session 
effectually  to  prevent  "  such  daring 
violations  of  the  law  ;"  and  he  next  year 
carried  a  bill  making  slave-trading  felony, 
punishable  by  fourteen  years'  transporta- 
tion, or  imprisonment  with  hard  labour. 
In  1824  the  laws  relating  to  the  slave- 
trade  were  consolidated,  and  it  was  fur- 
ther declared  to  be  piracy,  and  punishable 
capitally,  if  committed  within  the  Admi- 
ralty jurisdiction.  In  1837  this  was 
changed  to  transportation  for  life,  by  the 
acts  diminishing  the  number  of  capital 
punishments.  Since  the  Felony  Act  of 
1811,  the  British  colouies  have  entirely 
ceased  to  have  any  concern  in  this  traffic. 
If  any  British  subjects  have  engaged  in 
it,  or  any  British  capital  has  been  em- 
barked in  it,  the  offence  has  been  com- 
mitted in  the  foreign  trade. 

The  Duke  of  Wellington,  while  am- 
bassador at  Paris,  in  1814,  used  every 
effort  to  obtain  from  the  restored  Bourbon 
government  a  prohibition  of  the  traffic  in 
slaves ;  but  the  French  West  Indian  in- 
terest and  commercial  jealousy  of  Eng- 
land frustrated  all  his  attempts.     The 
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first  French  law  abolishing  the  slave- 
trade  was  a  decree  issued  by  Napoleon 
on  the  29th  of  March,  1815,  during  the 
Hundred  Days,  after  his  return  from  Elba. 
It  prohibited  any  vessel  from  fitting  out 
for  the  trade,  either  in  the  ports  of  France 
or  in  those  of  her  colonies ;  and  the  in- 
troduction or  sale  in  the  French  colonies 
of  any  negro  obtained  by  the  trade,  whe- 
ther carried  on  by  French  subjects  or 
foreigners.  The  influence  of  Great  Bri- 
tain was  again  strenuously  exerted  at  the 
peace  in  1815,  to  obtain  the  concurrence 
of  foreign  powers  in  the  abolition ;  and 
the  object  has  been  steadily  kept  in  view 
by  this  country,  and  every  opportunity 
of  forwarding  it  taken  advantage  of, 
down  to  the  present  time.  The  conse- 
quence has  been  that  now  nearly  all 
the  powers  in  Europe  and  America  have 
passed  laws,  or  entered  into  treaties,  pro- 
hibiting the  traffic. 

To  the  General  Treaty  signed  by  the 
representatives  of  Austria,  P' ranee.  Great 
Britain,  Portugal,  Prussia,  Russia,  Spain, 
and  Sweden,  assembled  in  Congress  at 
Vienna,  on  the  9th  of  June,  1815,  was 
annexed,  as  having  the  same  force  as  if 
textually  inserted,  a  Declaration,  signed 
at  the  same  place  by  the  Plenipotentiaries 
of  certain  of  the  powers,  on  the  8th  of 
February  preceding,  to  the  following 
effect:— that,  seeing  several  European 
governments  had  already,  virtually,  come 
to  the  resolution  of  putting  a  stop  to  the 
slave-trade,  and  that,  successively,  all  the 
powers  possessing  colonies  in  different 
parts  of  the  world  had  acknowledged, 
either  by  legislative  acts,  or  by  treaties 
or  other  formal  engagements,  the  duty 
and  necessity  of  abolishing  it ;  and  that 
by  a  separate  article  of  the  late  treaty  of 
Paris  (30th  May,  1814),  Great  Britain 
and  France  had  engaged  to  unite  their 
efforts  at  this  Congress  of  Vienna  to  in- 
duce all  the  powers  of  Christendom  to 
proclaim  its  universal  and  definitive  abo- 
lition ;  the  members  of  the  Congress  now- 
declared,  in  the  face  of  Europe,  that  they 
were  animated  with  the  sincere  desire 
of  concurring  in  the  most  prompt  and 
effectual  execution  of  this  measure  by  all 
the  means  at  their  disposal.  And  this 
Declaration  was  renewed  by  the  Plenipo- 
tentiaries of  Austria,  France,  Great  B» 
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tain,  Prussia,  and  Russia,  assembled  in 
Congress  at  Verona,  in  resolutions  adopted 
in  a  conference  held  on  the  28th  of  No- 
vember, 1822  ;  in  which,  however,  it  is 
admitted  that,  "  notwithstanding  this  de- 
claration, and  in  spite  of  the  legislative 
measures  which  have  in  consequence 
been  adopted  in  various  countries,  and  of 
the  several  treaties  concluded  since  that 
period  between  the  maritime  powers,  this 
commerce,  solemnly  proscribed,  has  con- 
tinued to  this  very  day ;  that  it  has 
gained  in  activity  what  it  may  have  lost 
in  extent ;  that  it  has  even  taken  a  still 
more  odious  character,  and  more  dreadful 
from  the  nature  of  the  means  to  which 
those  who  carry  it  on  are  compelled  to 
have  recourse." 

The  following  will  be  found,  we  be- 
lieve, t<»  be  a  correct  and  complete  list  of 
the  treaties  and  conventions  for  the  sup- 
pression of  the  slave-trade  that  have 
been  made  by  this  country  with  other 
states  since  the  general  peace : — 

In  1814,  with  France,  by  Additional 
Articles  to  the  Definitive  Treaty  of  Peace 
signed  at  Paris  30th  May  (engaging  that 
the  slave-trade  should  be  abolished  by 
the  French  government  in  the  course  of 
five  years) ;  and  with  the  Netherlands,  by 
treaty  of  London,  13th  August.  Its  abo- 
lition had  also  been  stipulated  in  the 
Treaty  of  Kiel,  concluded  with  Denmark 
on  the  14th  of  January. 

In  1815,  with  France,  by  Additional 
Article  to  Definitive  Treaty  signed  at 
Paris  20th  November  (by  which  the  two 
powers,  having  each  already,  in  their  re- 
pective  dominions,  prohibited,  without 
restriction,  their  colonies  and  subjects 
from  taking  any  part  whatever  in  the 
slave-trade,  engage  to  renew  their  efforts, 
through  their  ministers  at  the  courts  of 
London  and  Paris,  for  its  entire  and  defi- 
nitive abolition) ;  and  with  Portugal,  by 
Treaty  signed  at  Vienna  22nd  January 
(referring  to  Treaty  of  Alliance  concluded 
at  Rio  (le  Janeiro  19th  February,  1810, 
in  which  the  Prince  Regent  of  Portugal 
had  declared  his  determination  to  adopt 
the  most  efficacious  means  for  bringing 
about  a  gradual  abolition  of  the  slave- 
trade  ;  and  making  it  now  unlawful  for 
any  of  the  subjects  of  the  crown  of  Por- 
tugal to  purchase  slaves,  or  to  carry  on 


the  slave-trade,  on  any  part  of  the  coast 
of  Africa  to  the  northward  of  the  equa- 
tor). 

In  1817,  with  Portugal,  by  ConyentioD 
signed  at  L<.'ndon  28th  July  (prohibiting 
universally  the  carrying  on  of  the  slave- 
trade  by  Portuguese  vessels  bound  for 
any  port  not  in  the  dominions  of  his  Most 
Faithful  Majesty ;  and  restricting  it  in 
other  circumstances) ;  with  Portugal,  by 
Separate  Article,  signed  at  London  11th 
September  (referring  to  arrangements  to 
be  adopted  "  as  soon  as  the  total  abolition 
of  the  slave-trade,  for  the  subjects  of  the 
crown  of  Portugal,  shall  have  taken 
place");  with  Spain,  by  Treaty  signed  at 
Madrid  23rd  September  (by  which  his 
Catholic  Majesty  engages  that  the  slav«- 
trade  shall  be  abolished  throughout  the 
entire  dominions  of  Spain  on  the  30th  of 
May,  1820,  and  that  in  the  mean  time  it 
shall  not  be  lawful  for  any  of  the  subjects 
of  the  crown  of  Spain  to  purchase  slaves, 
or  to  carry  on  the  slave-trade,  on  any 
part  of  the  coast  of  Africa  to  the  north  of 
the  equator,  or  in  vessels  bound  for  any 
port  not  in  the  dominions  of  his  Catholic 
Majesty;  and  by  which  the  restrictions 
under  which  the  trade  may  be  carried  on 
in  other  circumstances  are  specified); 
and  with  Radama,  king  of  Madagascar 
and  its  dependencies,  by  Treaty  signed  at 
Tamatave  23rd  October. 

In  1818,  with  the  Netherlands,  by 
Treaty  signed  at  the  Hague  4  th  May 
(specifying  restrictions  under  which  tlve 
reciprocal  rignt  of  visitation  and  search 
is  to  be  exercised). 

In  1820,  with  Madagascar,  by  Addi- 
tional Articles  signed  at  TananariYOUX 
11th  October. 

In  18"2,  with  Imaum  of  Muscat,  by 
Treaty  /iigned  at  Muscat  10th  Septem- 
ber; -^^th  Netherlands,  by  Explanatory 
and  A'<ditional  Articles,  signed  at  Brus- 
sels ^(st  December;  and  with  Spain, 
by  P>  planatory  Article  signed  at  Madrid 
10th  December. 

V  1823,  with  Netherlands,  by  Addi- 
tior^.)l  Article  signed  at  Brussels  25th 
Jai  »ary;  with  Portugal,  by  Additional 
Ar<  cles  signed  at  Lisbon  15th  March 
an/'  -vith  Madagascar,  by  Additional  Ar- 
tie'^ :*»  signed  at  Tamatave  31st  May. 

!•  1824,  with  Sweden,  by  Treaty  of 
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Stockholm,  6th  November  (arranging 
reciprocal  right  of  visitation  by  the  ships 
of  war  of  the  two  countries). 

In  1826,  with  Brazil,  by  Treaty  of 
Rio  de  Janeiro,  23rd  November  (renew- 
ing, on  the  separation  of  that  empire  from 
Portugal,  the  stipulations  of  the  treaties 
subsisting  with  the  latter  power). 

In  1831,  with  France,  by  Convention 
of  Paris,  30th  November  (stipulating  mu- 
tual right  of  search,  within  certain  seas, 
by  a  number  of  ships  of  war  to  be  fixed 
every  year  for  each  nation  by  special 
agreement). 

In  1833,  with  France,  by  Supplemen- 
tary Convention  of  Paris,  22nd  March 
(further  regulating  the  right  of  visitation 
by  duly  authorized  cruisers). 

In  1 834,  with  Denmark,  by  Treaty  of 
(^Jopenhagen,  26th  July  (containing  the 
accession  of  his  Danish  Majesty  to  the 
Conventions  between  Great  Britain  and 
France  of  1831  and  1833);  with  Sar- 
dinia, by  Treaty  of  Turin,  8th  August 
(containing  accession  of  that  power  to 
same  conventions);  and  with  Sardinia, 
by  Additional  Article,  signed  at  Turin, 
8th  December  (respecting  place  of  land- 
ing of  negroes  found  in  vessels  with  Sar- 
dinian flag). 

In  1835,  with  Spain,  by  Treaty  of 
Madrid,  28th  June  (abolishing  slave- 
trade  on  part  of  Spain  henceforward, 
totally  and  finally,  in  all  parts  of  the 
world ;  and  regulating  a  reciprocal  right 
of  search) ;  <irid  with  Sweden,  by  Addi- 
tional Article  to  Treaty  of  1824,  signed 
at  Stockholm  15in  June. 

In  1837,  with  Tuscany,  by  Convention 
signed  at  Florence  24th  November,  con- 
taining accession  of  the  Grand  Duke  of 
Tuscany  to  French  Conventions  of  1831 
and  1833)  ;  with  Hanse  Towns,  by  Con- 
vention signed  at  Hamburg  9th  June 
(to  same  effect)  ;  and  with  Netherlands, 
by  Additional  Article  to  Treaty  of  1818, 
signed  at  the  Hague  7th  February. 

In  1838,  with  Kingdom  of  the  Two 
Sicilies,  by  Convention  signed  at  Naples 
I4th  February  (containing  accession  of 
his  Sicilian  Majesty  to  French  Conven- 
tions of  1831  and  1833). 

In  1839,  with  Republic  of  Venezuela, 
by  Treaty  signed  at  Caracas  1 5th  March 
(abolishing  for  ever  the  traffic  in  slaves. 


so  far  as  it  consists  in  the  conveyance  (/■ 
negroes  from  Africa ;  expressing  the  de- 
termination of  Venezuela  to  preserve  in 
force  the  provisions  of  a  law  passed  in 
February,  1825,  declaring  Venezuelans 
found  engaged  in  that  trade  to  be  pirates 
and  punishable  with  death,  and  regulat- 
ing a  mutual  right  of  visitation) ;  with 
Chile,  by  Treaty  signed  at  Santiago  1 9th 
January;  with  Uruguay,  by  Treaty 
signed  at  Montevideo  13th  July;  with 
Argentine  Confederation,  by  Treaty 
signed  at  Buenos  Ayres  24th  May ;  and 
with  Hayti,  by  Convention  signed  at 
Port-au-Prince  23rd  December. 

In  1840,  with  Bolivia,  by  Treaty  signed 
at  Sucre  25th  September;  and  with 
Texas,  by  Treaty  signed  at  London  16th 
November. 

In  1841,  with  France,  by  Treaty  signed 
at  Paris  20th  December,  which  however 
the  French  government  afterwards  re- 
fused to  ratify ;  with  Mexico,  by  Treaty 
signed  at  Mexico  24th  February;  and 
with  Austria,  Prussia,  and  Kussia,  by 
Treaty  signed  at  London  20th  December. 

In  1842,  with  the  United  States  of 
North  America,  by  Treaty  signed  at 
Washington  9th  August  (stipulating  that 
each  party  shall  maintain  on  the  coast  of 
Africa  a  naval  force,  carrying  in  all 
not  less  than  eighty  guns,  "to  enforce 
separately  and  respectively,  the  laws, 
rights,  and  obligations  of  each  of  the  two 
countries  for  the  suppression  of  the  slave- 
trade  ;  the  said  squadrons  to  be  indepen- 
dent of  each  other,"  but  '*  to  act  in  con- 
cert and  co-operation,  upon  mutual  con- 
sultation, as  exigencies  may  arise  ") ;  with 
the  Argentine  Republic;  and  with  the 
Republic  of  Hayti. 

In  1842,  with  Portugal,  by  Treaty 
signed  at  Lisbon  3rd  July. 

In  1845,  with  Brazil ;  and  with  France, 
by  a  Convention  signed  at  London  on  the 
29th  of  May  (by  which  each  power  is  to 
keep  up  an  equal  naval  force  on  the 
western  coast  of  Africa,  and  the  right  of 
visitation  is  to  be  exercised  only  by 
cruisers  of  the  nation  whose  flag  is  car- 
ried by  the  suspected  vessel). 

The  History  of  the  Abolition  is  to  be 

found  in  the  work  under  that  title  by  T. 

Clarkson  (edition  1834),  and  the  state  of 

the  law,  as  well  as  the  treatment  of  slavwi 
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practically  in  the  colonies,  is  most  fully 
treated  of  in  a  work  on  that  subject  by 
Mr.  Stephen.  The  writings  of  the  late 
Sir  John  Jeremie  also  contain  much 
useful  information  on  the  condition  of 
slavery  in  the  British  colonies  just  be- 
fore the  Emancipation  Act.  T.  Clarkson's 
other  works  on  the  nature  of  the  traffic, 
which  first  exposed  it  to  the  people  of 
this  country,  were  published  in  1787. 

The  slave-trade  was  suppressed,  but 
slavery  continued  to  exist  in  the  British 
colonies.  In  1834  the  British  parliament 
passed  an  act  by  which  slavery  was  abo- 
lished in  all  British  colonies,  and  twenty 
millions  sterling  were  voted  as  compen- 
sation money  to  the  owners.  This  act 
(3  &  4  Wm.  IV.  c.  73)  stands  prominent 
in  the  history  of  our  age.  No  other  na- 
tion has  imitated  the  example.  The 
emancipated  negroes  in  the  British  colo- 
nies were  put  on  the  footing  of  appren- 
ticed labourers.  By  a  subsequent  act 
(1  Vic.  c.  19)  all  apprenticeships  were  to 
cease  after  the  1st  of  August,  1840,  but 
the  day  was  anticipated  in  all  the  West 
Indian  colonics  by  acts  of  the  colonial  le- 
gislatures. Slavery  exists  in  the  French, 
Dutch,  Spanish,  and  Portuguese  colonies, 
and  in  the  southern  states  of  the  North 
American  Union.  The  new  republics  of 
Spanish  America,  generally  speaking, 
emancipated  their  slaves  at  the  time  of 
the  revolution.  As  the  slave  population 
in  general  does  not  maintain  its  numbers 
by  natural  increase,  and  as  plantations  in 
America  are  extended,  there  is  a  demand 
for  a  fresh  annual  importation  of  slaves 
from  Africa,  which  are  taken  to  Brazil, 
Cuba,  Puerto  Rico,  and  Monte  Video. 
In  a  recent  work,  '  The  African  Slave- 
Trade  and  its  Remedy,'  by  Sir  T.  Fowell 
Buxton  (who,  after  Mr.  Wilberforce's  re- 
tirement, took  a  most  active  part  in  par- 
liament on  the  subject  of  slavery),  it  is 
calculated,  apparently  on  sufficient  data, 
that  not  less  than  1 50,000  negro  slaves 
are  annually  imported  from  Africa  into 
the  above-mentioned  countries  in  contra- 
vention to  the  laws  and  the  treaties  ex- 
isting between  Great  Britain  and  Spain 
and  Portugal,  the  local  authorities  either 
winking  at  the  practice  or  being  unable 
to  prevent  it.  Since  the  slave-irade  has 
declared  to  be  illegal  the  sufferings 


of  the  slaves  on  their  passage  across  thr 
Atlantic  have  been  greatly  increased, 
owing  to  its  being  necessary  for  masters 
of  slave-traders  to  conceal  their  cargoes 
by  cooping  up  the  negroes  in  a  small 
compass,  and  avoiding  the  British  cruis- 
ers ;  they  are  often  thrown  overboard  in 
a  chace.  There  is  a  considerable  loss  ot 
life  incident  to  the  seizing  of  slaves  by 
force  in  the  hunting  excursions  after  ne- 
groes, and  in  the  wars  between  the  chief- 
tains of  the  interior  for  the  purpose  of 
making  captives.  There  is  a  loss  on  their 
march  to  the  sea-coast;  the  loss  in  the 
middle  passage  is  reckoned  on  an  average 
at  one-fourth  of  the  cargo ;  and,  besides 
this,  there  is  a  further  loss,  after  landing, 
in  what  is  called  the  "  seasoning  "  of  the 
slaves.  The  Portuguese  and  Brazilian 
flags  have  been  openly  used,  with  the  con- 
nivance of  the  authorities,  for  carrying  on 
the  slave-trade.  The  Spanish  flag  has  also 
been  used,  though  less  openly,  and  with 
greater  caution,  owing  to  the  treaty  be- 
tween England  and  Spain  which  formally 
abolishes  the  slave-trade  on  the  part  of 
Spain.  A  mixed  commission  court  of 
Spaniards  and  British  exists  at  Havana  to 
try  slavers ;  but  pretexts  are  never  want- 
ing to  elude  the  provisions  of  the  treaty. 
There  seems  indeed  to  be  a  great  dif- 
ficulty in  obtaining  the  sincere  co-opera- 
tion of  all  Christian  powers  to  put  down 
the  slave-trade  effectually,  although  it  is 
certain  that  in  all  but  the  Portuguese  and 
Spanish  settlements  the  traffic  has  now 
almost  entirely  ceased. 

Besides  the  slave-trade  on  the  Atlantic, 
there  is  another  periodical  exportation  of 
slaves  by  caravans  from  Soudan  to  the 
Barbary  states  and  Egypt,  the  annual 
number  of  which  is  variously  estimated 
at  between  twenty  and  thirty  thousand. 
There  is  also  a  trade  carried  on  by  the 
subjects  of  the  Imaum  of  Muscat,  who  ex- 
port slaves  in  Arab  vessels  from  Zanzebar 
and  other  ports  of  the  eastern  coast  of 
Africa,  to  Arabia,  Persia,  India,  Java, 
and  other  places.  In  a  despatch,  dated 
Zanzebar,  May,  1839,  Captain  Cogan  esti- 
mates the  slaves  annually  sold  in  that 
market  to  be  50,000.  The  Portuguese 
also  export  slaves  from  their  settlements 
on  the  Mozambique  coast,  to  Goa,  Diu, 
and  their  other  Indian  possessions. 
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By  a  law  of  the  Koran,  which,  however, 
is  not  always  observed  in  all  Mohamme- 
dan countries,  no  Mussulman  is  allowed 
to  enslave  one  of  his  own  faith.  The 
Moslem  negro  kingdoms  of  Soudan  supply 
the  slave-trade  at  the  expense  of  their 
pagan  subjects  or  neighbours,  whom  they 
sell  to  the  Moorish  traders.  Mohammedan 
powers  will  probably  never  suppress  this 
trade  of  their  own  accord. 

There  is  a  considerable  internal  slave- 
trade  in  the  United  States  of  North  Ame- 
rica. Negroes  are  bred  and  sold  in  Mary- 
land and  Virginia,  and  some  other  of  the 
slave-holding  states,  and  carried  to  the 
more  fertile  lands  of  Alabama,  Louisiana, 
and  other  southern  states. 

It  is  maintained  by  some  that  the  Afri- 
can slave-trade  cannot  be  effectually  put 
down  by  force,  and  that  the  only  chance 
of  its  ultimate  suppression  is  by  civilizing 
central  Africa,  by  encouraging  agricultu- 
ral industry  and  legitimate  branches  of 
commerce,  and  at  the  same  time  spread- 
ing education  and  Christianity ;  and  also 
by  giving  the  protection  of  the  British 
flag  to  tliose  negroes  who  would  avail 
themselves  of  it.  It  is  certain  that  if 
other  countries  will  not  exert  themselves, 
the  abolition  must  be  postponed  to  this 
remote  period.  The  Africans  sell  men 
because  they  have  no  other  means  of  pro- 
curing European  commodities,  and  there 
seems  no  doubt  that  one  result  of  the 
slave-trade  is  to  keep  central  Africa  in 
a  state  of  barbarism. 

The  amount  of  the  slave  population 
now  existing  in  America  is  not  easily  as- 
certained. By  the  census  of  1835  Brazil 
contained  2,100,000  slaves.  The  slaves 
in  Cuba,  in  1826,  were,  according  to 
Humboldt,  about  260,000.  In  the  United 
States  the  number  of  slaves  was  2,487,355 
by  the  census  of  1840,  which  is  478,324 
more  than  the  number  according  to  the 
census  of  1830. 

Societies  for  the  ultimate  and  universal 
abolition  of  slavery  exist  in  England, 
France,  and  the  United  States,  and  they 
publish  their  Reports;  and  a  congress 
was  held  in  London,  June,  1840,  of  dele- 
gates from  many  countries  to  confer  upon 
the  means  of  effecting  it.  The  American 
Society  has  formed  a  colony  called  Libe- 
ia,   near  Cape  Mesurado,   on  the  west 


coast  of  Africa,  where  negroes  who  have 
obtained  their  freedom  in  the  United 
States  are  sent,  if  they  are  willing  to  go. 
The  English  government  has  a  colony  for 
a  similar  purpose  at  Sierra  Leone,  where 
negroes  who  have  been  seized  on  board 
slavers  by  English  cruisers  are  settled. 

SMALL  DEBTS.  [Insolvency; 
Requests,  County  Courts  of.] 

SMUGGLING  is  the  clandestine  in- 
troduction of  prohibited  goods;  or  the 
illicit  introduction  of  goods  by  the  eva- 
sion of  the  legal  duties.  Excessive  duties 
present  a  temptation  to  men  to  evade 
them ;  and  the  law  loses  a  great  part  of 
its  moral  influence  when  it  first  tempts  to 
violation  of  it  and  then  punishes  the 
offence.  In  parts  of  a  country  where  a 
"  free  trade "  is  extensively  carried  on, 
the  smuggler  is  rather  a  popular  person 
than  otherwise ;  in  some  countries,  as  in 
Spain,  still  more  than  in  England.  His 
neighbours  do  not  usually  regard  his 
mode  of  acquiring  a  livelihood  disgrace- 
ful, but  rather  look  upon  him  as  a  bene- 
factor who  supplies  them  with  necessa- 
ries and  luxuries  at  a  cheap  rate.  "  To 
pretend,"  says  Adam  Smith,  "  to  have 
any  scruple  about  buying  smuggled  goods 
would  in  most  countries  be  regarded  as 
one  of  those  pedantic  pieces  of  hypocrisy 
which,  instead  of  gaining  credit  with 
anybody,  serve  only  to  expose  the  person 
who  pretends  to  practise  them  to  the  sus- 
picion of  being  a  greater  knave  than  the 
rest  of  his  neighbours."  This  is  probably 
rather  too  strongly  expressed ;  but  many 
persons  even  attach  a  fictitious  value  to 
goods  which  have  been  smuggled,  on  ac- 
count of  their  cheapness  and  supposed 
excellence;  and  indeed  articles  which 
have  duly  passed  through  the  custom- 
house are  frequently  offered  for  sale  as 
contraband.  It  is  the  crimes  and  the 
moral  evils  which  are  the  offspring  of 
smuggling  that  are  to  be  dreaded  rather 
than  smuggling  itself.  The  true  remedy 
is  a  wise  tariff.  It  annihilates  a  traffic 
which  no  ingenuity  can  ever  put  down ; 
for  all  experience  proves  that  so  long  as 
a  profit  can  be  made  by  smuggling  suffi- 
ciently high  to  counterbalance  the  neces- 
sary risk,  it  will  not  fail  to  flourish.  The 
decrees  of  Berlin  and  Milan,  instead  of 
annihilating    commerce,  only  forced  it 
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into  extraordinary  channels.  Silk  from 
Italy,  for  example,  instead  of  being  re- 
ceived in  England  by  the  most  direct 
means,  often  arrived  by  way  of  Archangel 
and  Smyrna;  in  the  former  instance  being 
two  years,  and  in  the  latter  twelve  months 
on  its  passage.  The  slave-trade  is  an- 
other instance  of  the  impossibility  of 
putting  a  stop  to  any  traffic  which  is  a 
source  of  great  profit.  The  slave-traders 
of  the  Havanna  gave  from  35  to  40  per 
cent,  as  a  premium  of  insurance  on  their 
African  risks;  but  at  this  rate  the  as- 
surance companies  did  not  realise  a  profit, 
though  they  sustained  no  serious  loss. 
This  proves  that  nearly  two  out  of  every 
three  adventurers  are  successful ;  and  as 
one  out  of  three  would  at  least  have 
covered  all  loss,  the  difference  makes  a 
profit  of  at  least  cent,  per  cent  to  the 
slave-dealer.  Until  this  profit  be  re- 
duced, the  slave-trade  cannot  be  effec- 
tually suppressed,  (Turnbull's  Cuba, 
1840.)  "Whenever  duties  exceed  30  per 
cent,  ad  valorem,  it  is  impossible  to  pre- 
vent a  contraband  trade. 

We  have  only  to  examine  the  tariff  of 
any  country  to  know  if  smuggling  is 
practised ;  and  if  a  bad  system  of  com- 
mercial policy  has  been  long  pursued, 
there  the  smuggler  will  be  found.  The 
contrahandista  of  Spain  figures  in  novels 
and  tales  of  adventure.  In  no  country 
is  the  illicit  trade  so  general  and  exten- 
sive. The  exports  to  Gibrakar  from 
England  considerably  exceed  a  million 
sterling  per  annum,  and  a  very  large 
proportion  of  British  goods  is  introduced 
by  snmgglers  into  the  interior.  Mr. 
Porter  states  {Progress  of  the  Nation,  ii. 
Ill)  that  nearly  the  whole  of  the  tobacco 
imported  into  Gibraltar,  amounting  to 
from  6  to  8  million  lbs.  per  annum,  is 
subsequently  smuggled  into  Spain,  where 
the  article  is  one  of  the  royal  monopolies. 
On  the  French  frontier  the  illicit  trade  is 
equally  active. 

The  vicinity  of  France  and  Eii(j;land, 
and  the  injudicious  character  of  their  re- 
spective tariffs,  have  encouraged  smug- 
gling to  a  large  extent  on  both  sides  of 
the  Channel .  Spirits,  tea,  tobacco,  and 
silk  goods,  and  more  particularly  brandy, 
from  the  high  duties  imposed  on  it  in  this 
coontry,  have  constituted  the  most  im- 


portant articles  of  smuggling  from  France 
to  PJngland.  The  total  amount  of  duties 
evaded  in  1831  by  the  smuggling  of 
French  goods  into  the  United  Kingdom 
was  estimated  to  exceed  800,000/.,  ex- 
clusive of  tobacco,  "  whole  cargoes  of 
which  are  sometimes  introduced  from  the 
French  bonding  warehouses  into  Ire- 
land." {Report  on  the  Commercial  Re- 
lations between  France  and  England,  by 
Mr.  Poulett  Thomson  (late  Lord  Syden- 
ham) and  Dr.  Bowring.)  English  goods 
are  also  largely  smuggled  into  France. 
The  extensive  laud  frontier  of  France, 
and  the  offices  for  collecting  the  octroi 
duties  in  inland  towns,  give  rise  to  some 
peculiarities  in  the  smuggling-trade  in 
France.  It  is  not  sufficient  to  land  mer- 
chandise on  the  coast,  as  in  England,  but 
it  has  to  pass  the  local  custom-houses  at 
the  barriers  of  the  large  towns.  This 
adds  greatly  to  the  difficulty  and  expenses 
of  smuggling.  It  is  stated  that  in  1831 
the  premium  on  landing  English  woollens 
on  the  French  coast  was  55  per  cent;  at 
the  barriers  of  Paris  63  per  cent. ;  anxi 
within  the  walls  10  per  cent  additional  ; 
making  in  all  73  per  cent. ;  the  premium 
on  cotton  goods  being  65  per  cent.  Eng- 
lish goods  are  chiefly  introduced  by  the 
Belgian  frontier,  and  the  smugglers  have 
their  depots  at  Cambray,  St.  Quentin, 
Ypres,  Tournay,  Mons,  and  other  towns 
in  the  adjacent  departments.  In  the 
Report  of  1831,  already  quoted,  it  is  stated 
that  in  that  year  the  amount  of  British 
goods  smuggled  into  France  by  this 
frontier  exceeded  2,000,000/.  in  value; 
but  if  the  ports  on  the  Channel  were  in- 
cluded (of  which  no  estimate  i?  given), 
this  amount  would  be  greatly  increasea. 
Cotton-twist  is  the  most  important  article 
in  the  illicit  trade.  Cotton-yams,  when 
once  lodged  in  the  manufacturer's  ware- 
house, cannot  be  seized,  and  in  conse- 
quence of  the  article  being  essential  to 
the  progress  of  manufacturing  industry 
in  France,  the  government,  instead  of 
reducing  the  duty,  in  some  degree  con- 
nives at  its  illicit  introduction. 

The  nature  of  the  frontier  by  which  a 
country  is  bounded  necessaiily  exercises 
considerable  influence  on  the  character  of 
its  tariff.  It  would,  for  example,  be 
nearly  impossible  to  prevent  the  smug- 
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g!ing  of  British  goods  into  the  United 
States  on  the  Canadian  frontier,  if  the 
duties  on  importation  were  excessive. 

In  1822  the  cost  of  preventing  smug- 
gling in  England  was  enormous.  The 
Preventive  Service  and  the  Coast  Block- 
ade were  organized  for  this  purpose,  and 
were  aided  by  a  fleet  of  fifty-two  revenue 
oruisers.  In  1822  and  1823  there  were 
captured  on  the  English  coast  52  vessels 
and  385  boats  engaged  in  smuggling. 
For  the  half-year  ending  April,  1823,  the 
cost  of  this  department  of  the  public  ser- 
vice amounted  to  227,145/.,  and  the  sei- 
zures were  valued  at  67,000/.  The  Coast 
Blockade  consisted  of  1500  officers  and 
seamen  of  the  royal  navy,  who  were  em- 
ployed on  shore  under  the  orders  of  the 
Admiralty ;  and  the  Coast  Guard  was 
under  the  authority  of  the  Board  of  Cus- 
toms. In  1832  upwards  of  181,000/.  had 
been  expended  in  building  cottages  for 
the  officers  and  men  of  the  Coast  Guard  in 
Kent  and  Sussex.  Lord  Congleton  esti- 
mated the  total  annual  cost  of  protecting 
the  revenue  in  1831  at  from  700,000/,  to 
800,000/. 

For  several  years  frequent  conflicts 
took  place  between  the  officers  of  the 
revenue  and  smugglers,  who  were  gene- 
rally aided  by  the  country-people.  In 
1830  there  were  116  pcisons  under  con- 
finement in  England,  and  64  serving  in 
the  navy  as  a  penalty  for  smuggling 
(fences.  The  counties  on  the  Scottish 
l)order  were  at  one  period  rapidly  becom- 
ing demoralized  by  smuggling,  the  duties 
on  spirits  being  much  higher  in  England 
than  in  Scotland.  In  two  years  163  m- 
formations  were  laid  in  the  counties  of 
Northumberland  and  Cumberland  for 
smuggling  spirits.  The  duties  being  re- 
duced more  nearly  to  an  equality,  these 
evils  ceased  on  the  border ;  and  the  quan- 
tity of  spirits  charged  with  duty  in  Scot- 
land rose  from  2^  million  gallons  in  1822, 
to  nearly  six  million  gallons  in  1825. 
The  reduction  of  the  duties  on  silks,  tea, 
and  other  articles,  has  done  more  to  re- 
press smuggling  than  all  the  efforts  of  the 
revenue  officers  aided  by  a  large  armed 
force.  In  1841  the  number  of  persons 
under  confinement  in  England  for  offences 
against  the  Customs  laws  was  65,  all  for 
periods  under  six  months,  with  two  ex- 


ceptions ;  in  Ireland  there  were  none  un 
der  confinement. 

The  direct  cost  incurred  for  the  pro^ 
tection  of  the  Customs  revenue  was  ai 
follows  in  1840  : — Harbour  vessel  s,72  50/. ; 
Cruisers,  118,543/.;  Preventive  Water- 
Guard,  349,474/.;  Land  Guard,  19,662/. : 
total,  494,930/.  The  Board  of  Excise 
employs  cruisers  for  the  protection  of  the 
revenue  collected  under  its  authority,  the 
cost  ofwhich  amounted  to  5458/.  in  1840  ; 
and  also  a  force  in  Ireland  called  the 
Revenue  Police,  whose  maintenance  in 
the  above  year  cost  42,095/.  The  total 
charge  for  collecting  and  protecting 
the  Customs  and  Excise  revenues  of 
the  United  Kingdom  was  2,309,611/.; 
namely,  1,286,353/.,  or  5/.  8s.  8|rf.  per 
cent.,  for  the  Customs;  and  1,02.3,258/., 
or  6/.  10s.  W^d.  per  cent.,  for  the  Excise. 
In  1835  the  number  of  persons  employed 
in  the  department  of  the  Customs  was 
11,600;  and  in  the  Excise  6072.  The 
present  Acts  relating  to  smuggling  are 
3  &  4  Wm.  IV.  c.  63,  4  &  5  Wm.  IV. 
c.  13,  and  the  8  &  9  Vict.  c.  87,  s.  63. 

SOCCAGE  (more  correctly  socage) 
in  its  original  signification,  according  to 
Bracton,  Littleton,  and  others,  is  service 
rendered  by  a  tenant  to  his  lord  by  the 
soc  (soke)  or  ploughshare.  The  term  wag 
afterwards  extended  to  all  services  ren- 
dered which  were  of  an  ignoble  or  non- 
military  character,  and  were  fixed  in 
their  nature  and  quality.  The  certainty 
of  the  services  to  be  rendered  distinguished 
socage  tenure  from  tenure  in  chivalry,  or 
by  knight's  service,  on  the  one  hand, 
and  from  tenure  in  pure  villenage  by  ar- 
bitrary service,  on  the  other ;  and  there- 
fore Littleton  says,  §  118,  "A  man  may 
hold  of  his  lord  by  fealty  [Fealty]  only  , 
and  such  tenure  is  a  tenure  in  socage ;  for 
every  tenure  which  is  not  a  tenure  in  chl 
valry  is  a  tenure  in  socage." 
■  Socage  is  said  by  old  writers  to  be  of 
three  kinds  :  socage  in  frank  tenure  ;  so- 
cage in  antient  tenure;  and  socage  in 
base  tenure.  {Old  Tenures,  125,  126; 
Old  Natura  Brevium,  title  Garde.)  Tlie 
second  and  third  kinds  are  now  called  re- 
spectively  tenure  in  antient  demesne  and 
copyhold  tenure.  The  first  kind  is  called 
free  and  common  socage,  to  distinguish  it 
from  the  two  others,  though  as  the  term 
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socage  has  long  ceased  to  be  applied  to 
the  two  latter,  socage  and  free  and  com- 
mon socage  now  mean  one  and  the  same 
thing. 

Besides  fealty,  which  the  tenant  in  so- 
cage, like  every  other  tenant,  is  bound  to 
do  when  required,  the  tenant  in  socage,  or, 
as  he  was  formerly  called,  the  socager  or 
sockman,  is  bound  to  give  his  attendance 
at  his  lord's  court-baron,  if  the  lord  holds 
a  court-baron  either  for  a  manor  [Manor] 
or  for  a  seigniory  in  gross.  A  tenant  in 
socage  may  hold  by  fealty  only  (Littleton, 
§  130),  for  fealty  is  a  service.  If  the 
tenant  in  socage  hold*  by  fealty  and  cer- 
tain rent  to  pay  yearly,  &c.,  the  lord  shall 
have  of  the  heir  of  his  tenant  as  much 
as  the  rent  amounts  unto  which  he  payeth 
yearly.  This  payment  on  the  death  of  a 
tenant  is  a  relief.  Many  of  these  rents 
are  of  little  value,  as  a  pound  of  pepper,  a 
number  of  capons  or  hens,  or  a  pair  of 
gloves  (Littleton,  §  128). 

Both  forfeiture  and  escheat  are  incident 
to  tenure  in  socage,  as  they  were  also  to 
tenure  by  knight's  service,  [Escheat.] 
In  that  species  of  socage  tenure  which  is 
called  gavelkind  [Gavelkind]  there  is 
no  forfeiture. 

Wardship  is  also  incident  to  this  tenure. 
But  this  incident  is  not,  as  formerly  in 
knight's  service,  a  benefit  given  to  the 
lord,  but  a  burthen  imposed  on  the  in- 
fant's next  friend  of  full  age,  who  must 
however  be  a  person  not  capable  of  inhe- 
riting the  estate  upon  his  young  kins- 
man's death. 

By  the  mutual  consent  of  lord  and  te- 
nant, socage  tenure  might  have  been  con- 
verted into  tenure  by  knight's  service,  or 
tenure  by  knight's  service  into  tenure  in 
socage.  It  sometimes  happened  that  the 
tenant  held  by  knight's  service  of  a  lord 
who  held  in  socage ;  and,  more  frequently, 
that  a  tenant  held  in  socage  of  a  lord  who 
held  by  knight's  service. 

In  particular  districts  some  of  the  in- 
cidents of  tenure  by  knight's  service  were 
by  custom  annexed  to  the  tenure  in  so- 
cage. Thus  in  the  diocese  of  Winchester 
the  lord  claimed  the  wardship  and  mar- 
riage of  his  socagers. 

Before  the  abolition  of  feudal  burthens 
by  the  Commonwealth,  confirme'l  upon 
the  Restoration  by  12  Car.  II.  c.  24,  te- 


nants in  socage  were  bound  to  pay  20a. 
upon  everj'  20/.  of  annual  value,  as  an  aid 
for  making  the  lord's  son  a  knight,  and 
the  same  for  marrying  the  lord's  eldest 
daughter.  This  tenure  was  also  subject 
to  the  payment  of  fines  upon  alienations. 

By  the  above  statute,  the  provisions  of 
which  were  extended  to  Ireland  by  the 
Irish  act  of  U  &  15  Car.  II.  c.  19,  te- 
nure by  knight's  service  was  abolished, 
and  all  lands,  with  the  exception  of  eccle- 
siastical lands  held  in  free  alms  [Frank- 
almoigne],  were  directed  to  be  held  in 
free  and  common  socage,  which,  with  the 
limited  exception  in  favour  of  lands  held 
in  frankalmoigne,  is  now  the  universal 
tenure  of  real  property  throughout  Eng- 
land and  Ireland,  and  those  colonies 
which  have  been  settled  by  the  English. 

It  is  true  that  a  large  portion  of  the 
soil  of  all  those  countries  is  held  by  lease- 
holders, and  in  England  also  by  copy- 
holders ;  but  the  freehold  of  the  land  held 
by  leaseholders  and  copyholders  is  in 
their  lords  or  lessors,  who  hold  that  free- 
hold by  socage  tenures.  (On  socage  te- 
nures, see  Coke  on  Littleton,  §  117,  &c., 
and  the  notes  in  Butler's  edition.) 

SOCIAL  CONTRACT,  or  ORI- 
GINAL CONTRACT.  Blackstone 
(Cowz.  i.  p.  48)  writes  as  follows: — 
"  Though  Society  had  not  its  formal  be- 
ginning from  any  convention  of  indivi- 
duals actuated  by  their  wants  and  fears, 
yet  it  is  the  sense  of  their  weakness  and 
imperfection  that  keeps  mankind  together, 
that  demonstrates  the  necessity  of  this 
union,  and  that  therefore  is  the  solid  and 
natural  foundation  as  well  as  the  cement 
of  civil  society.  And  this  is  what  vm 
mean  by  the  original  contract  of  society ; 
which  though  perhaps  in  no  instance  it 
has  ever  been  formally  expressed  at  tlie 
first  institution  of  a  state,  yet  in  nature 
and  reason  must  always  be  understood 
and  applied  in  the  very  act  of  associating 
together — namely,  that  the  whole  should 
protect  its  parts,  and  that  every  part 
should  pay  obedience  to  the  will  of  the 
whole ;  or  in  other  words,  that  the  com- 
munity should  guard  the  rights  of  each 
individual  member,  and  that,  in  return 
for  this  protection,  each  individual  should 
submit  to  the  laws  of  the  community; 
without  which  submission  of  all  it  were 
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impossible  that  protection  could  be  cer- 
tainly extended  to  any."  Blackstone  in 
a  previous  passage  denies  "  that  there 
ever  was  a  time  when  there  was  no  such 
thing  as  society,  either  natural  or  civil ;" 
•And  in  the  passage  just  quoted  he  denies 
that  it  "  had  its  formal  beginning  from 
any  convention  of  individuals."  The  ne- 
cessity of  the  "  union "  is  demonstrated 
from  the  sense  of  weakness  and  imper- 
fection which  keeps  mankind  together: 
and  this  (it  is  not  exactly  clear  what)  is 
what  he  means  by  the  original  contract, 
which  he  further  proceeds  to  tell  us, 
"perhaps  in  no  instance  has  ever  been 
formally  expressed."  Bentham,  in  his 
•  Fragment  on  Government '  (chap,  i.), 
has  in  a  very  amusing  manner  exposed 
the  absurdities  and  contradictions  which 
characterise  Blackstone's  chapter  '  Of  the 
Nature  of  Laws  in  General.' 

Locke's  doctrine  is  more  distinctly 
expressed  (^Essay  on  Civil  Government, 
oil.  8,  *  Of  the  beginning  of  Political  So- 
cieties'). He  says  that  "  men  being  by 
nature  all  free,  equal,  and  independent, 
no  one  can  be  put  out  of  this  estate  and 
subjected  to  the  political  power  of  another 
without  his  own  consent."  By  can  he 
does  not  mean  to  say  that  it  may  not 
happen  that  one  man  shall  be  subjected 
to  the  political  power  of  another,  but  that 
he  cannot  properly  or  justly  be  subjected 
without  his  consent ;  which  appears  from 
what  follows  :  —  "  Whosoever  therefore 
out  of  a  state  of  nature  unite  into  a  com- 
munity must  be  understood  to  give  up 
all  the  power  necessary  to  the  ends  for 
which  they  unite  in  society,  to  the  ma- 
jority of  the  community,  unless  they  ex- 
pressly agreed  in  any  number  greater 
than  the  majority.  And  this  is  done  by 
barely  agreeing  to  unite  into  one  political 
society,  which  is  all  the  compact  that  is 
or  needs  be  between  the  individuals  that 
enter  into  or  make  up  a  commonwealth. 
And  thus  that  which  begins  and  actually 
constitutes  any  political  society,  is  nothing 
but  the  consent  of  any  number  of  free 
men  capable  of  a  majority  to  unite  and 
incorporate  into  such  a  society.  And  this 
is  that,  and  that  only,  which  did  or  could 
give  beginning  to  any  lawful  government 
in  the  world."  This  doctrine  is  open  to 
obvious  objection.    The  conclusion  as  to 


the  origin  of  "  lawful  government "  by 
implication  contains  the  notion  that  some 
governments  are  not  lawful,  whereas  all 
men  must  and  do  admit  that  all  govern- 
ments which  can  maintain  themselves  are 
governments,  and  the  term  lawful  is  not 
applicable  to  that  power  which  can  de- 
clare what  is  lawful.  The  two  objections 
which  Locke  mentions  as  being  made  to 
the  theory  are,  1— "That  there  are  no 
instances  to  be  found  in  story  of  a  com- 
pany of  men  independent  and  equal  one 
amongst  another,  that  met  together,  and 
in  this  way  began  and  set  up  a  govern- 
ment," 2.  That  "  it  is  impossible  of 
right  that  men  should  do  so,  because  all 
men  being  born  under  government,  they 
are  to  submit  to  that,  and  are  not  at 
liberty  to  begin  a  new  one."  Locke 
replies  to  both  objections  with  consider- 
able ingenuity,  but  there  are  few  political 
writers  at  present  who  will  be  inclined 
to  consider  his  answer  conclusive. 

Hume,  in  his  '  Essay  on  the  Original 
Contract,'  admits  that  "  the  people,  if  we 
trace  government  to  its  first  origin  in  the 
woods  and  deserts,  are  the  source  of  all 
power  and  jurisdiction,  and  voluntarily, 
for  the  sake  of  peace  and  order,  abandoned 
their  native  liberty,  and  received  laws 
from  their  equal  and  companion.  The 
conditions  upon  which  they  were  willing 
to  submit  were  either  expressed  or  were 
so  clear  and  obvious  that  it  might  well 
be  esteemed  superfluous  to  express  them. 
If  this,  then,  be  meant  by  the  original 
contract,  it  cannot  be  denied  that  all 
government  is  at  first  founded  on  a  con- 
tract, and  that  the  most  antient  rude 
combinations  of  mankind  were  formed 
entirely  by  that  principle."  And  yet  he 
adds,  •'  in  vain  are  we  sent  to  seek  for 
this  charter  of  our  liberties — it  preceded 
the  use  of  writing  and  all  the  other 
civilised  arts  of  life."  Consequently  we 
cannot  trace  "  government  to  its  first 
origin,"  and  therefore  we  cannot  tell  how 
Government  originated.  But  we  do  know, 
as  Hume  shows,  that  all  governments  of 
which  we  can  trace  the  origin  have  been 
founded  in  some  other  way  than  by  an 
original  contract  among  all  the  memben 
who  are  included  in  them.  Hume  fur- 
ther says,  "  that  if  the  agreement  bj 
which  savage  men  first  associated  and 
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conjoined  their  force  be  meant  (by  the 
term  Original  Contract),  this  is  acknow- 
ledged to  be  real ;  but  being  so  antient, 
and  being  obliterated  by  a  thousand 
changes  of  government  and  princes,  it 
cannot  now  be  supposed  to  retain  any 
authority.  If  we  would  say  anything  to 
the  purpose,  we  must  assert  that  every 
particular  government  which  is  lawful, 
and  which  imposes  any  duty  of  allegiance 
on  the  subject,  was  at  first  founded  on 
consent  and  a  voluntary  compact."  This 
is  the  real  question.  Those  who  found 
what  they  very  incorrectly  term  "  lawful 
government"  on  an  original  contract, 
must  show  us  the  contract.  So  far 
Hume's  objection  is  good,  and  whether 
(here  was  an  original  contract  or  not  is 
immaterial.  The  question  is,  what  was 
the  origin  of  any  particular  government  ? 
Those  who  maintain  that  any  particular 
government  originated  in  a  contract  of 
all  the  persons  who,  at  the  time  of  the 
tbrmation  of  the  government,  were  in- 
cluded in  it,  cannot  prove  their  case. 
Those  who  deny  the  original  contract 
can  show  that  many  particular  govern- 
ments have  originated  "  without  any  pre- 
tence of  a  fair  consent  or  voluntary  sub- 
jection of  the  people." 

But  an  original  contract,  such  as  Hume 
admits,  is  as  far  removed  from  the  possi- 
bility of  proof  as  the  origin  of  any  par- 
ticular government  by  virtue  of  a  con- 
tract ;  nor  have  we  any  record  of  savage 
men  associating  to  form  a  government. 
If  one  set  of  savage  men  did  this,  others 
would  do  it,  and  there  must  have  been 
many  original  contracts,  which  contracts 
are  the  remote  origin  of  all  particular 
governments ;  but  inasmuch  as  that  origin 
of  any  particular  government,  which  we 
do  know,  was  not  made  by  contract,  and 
did  not  recognise  the  original  contract, 
such  government  is  unlawful,  as  those 
who  contend  for  the  theory  of  an  original 
contract  would  affirm,  or  ought  to  affirm, 
if  they  would  be  consistent.  Thus  the 
practical  consequences  of  the  doctrine  of 
an  original  contract,  if  we  rigorously  fol- 
low them  out,  are  almost  as  mischievous 
as  the  doctrine  that  every  particular  go- 
vernment was  founded  on  an  original 
contract.  It  is  true  that  the  theory  of  an 
original  contract  of  savage  people  being 


the  foundation  of  government  is  a  mere 
harmless  absurdity,  when  at  the  same 
time  we  deny  that  any  particular  govern- 
ment has  so  originated,  provided  we 
admit  that  such  particular  government  is 
not  to  be  resisted  simply  because  it  is  not 
founded  on  contract.  Those  who  main- 
tain that  all  existing  governments  rest 
on  no  other  foundation  than  a  contract, 
affirm  that  all  men  are  still  born  equal — 
that  they  owe  no  allegiance  to  a  power 
or  government,  unless  they  are  bound  by 
a  promise—that  they  give  up  their  na- 
tural liberty  for  some  advantage — that 
the  sovereign  promises  him  these  advan- 
tages, and  if  he  fails  in  the  execution,  he 
has  broken  the  articles  of  engagement, 
and  has  freed  his  subjects  from  all  obli- 
gations to  allegiance.  "  Such,  according 
to  these  philosophers,  is  the  foundation 
of  authority  in  every  government;  and 
such  is  the  right  of  resistance  possessed 
by  the  subject"  (Hume).  This  is  a  good 
exposition  of  the  consequences  that  follow 
from  the  theory  of  every  government 
being  founded  on  contract. 

Governments,  as  we  now  see  them, 
exist  in  various  forms,  and  they  exist  by 
virtue  of  their  power  to  maintain  them- 
selves. This  power  may  be  mere  force  in 
the  government  and  fear  in  the  governed. 
Combined  with  the  power  of  the  govern- 
ment there  may  be  the  opinion  of  a 
majority  in  favour  of  the  government,  or 
of  a  number  sufficiently  large  and  united 
to  control  the  rest;  and  this  opinion  may 
be  founded  either  on  the  advantage  which 
such  number  or  majority  conceive  that 
they  derive  from  the  actual  form  of  go- 
vernment, or  the  advantage  which  they 
and  all  the  rest  are  supposed  to  derive 
from  such  government.  The  opinion  of 
a  considerable  number  may  be  strong 
enough  to  overthrow  a  government  or  to 
maintain  it,  but  in  either  case  it  is  not 
the  opinion  of  all. 

The  real  origin  of  government  lies  in 
the  constitution  of  man's  nature.  Man 
is  a  social  animal,  and  cannot  exist  out 
of  society.  He  is  of  necessity  born  in  a 
society,  that  is,  a  family,  the  smallest 
element  to  which  we  can  reduce  a  state. 
He  who  requires  not  to  live  in  a  society, 
says  Aristotle,  must  be  a  beast  or  a  god 
{Politik.  i.  2).    The  nature  of  man  com- 
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pels  him  to  seek  union  with  the  other  sex. 
A  man  by  himself  is  not  a  complete 
being :  by  the  constitution  of  their  nature 
man  and  woman  must  unite ;  and  this  is 
the  foundation  of  a  family.  Those  who 
accept  the  Mosaic  account  of  the  creation 
have  there  a  clear  statement  of  the  origin 
of  a  family ;  and  the  father's  authority  is 
as  much  in  accordance  with  the  consti- 
tution of  our  nature  as  the  union  of  the 
father  and  the  mother.  The  various 
modes  in  which  the  descendants  of  a 
cjommon  pair  might  be  detached  from 
their  primitive  seats  are  infinite ;  and  the 
modes  in  which  they  might  be  formed 
into  political  societies  are  infinite  also. 
But  if  we  have  no  account  of  them,  it 
is  useless  to  speculate  what  the  precise 
modes  may  have  been.  Man,  says  Aris- 
totle, is  by  nature  a  political  animal ;  and 
by  his  nature  he  has  an  impulse  to  po- 
litical union.  He  therefore  follows  the 
law  of  his  nature  by  living  in  political 
society,  as  much  as  he  obeys  it  by  uniting 
himself  with  a  woman.  The  form  of  any 
particular  government,  and  the  mode  in 
which  it  may  have  been  established,  are 
the  accidents,  not  the  essentials,  of  po- 
litical union,  the  real  foundation  of  which 
is  in  our  nature.  But  inasmuch  as  every 
community  exists  for  some  good  end 
(Aristotle),  we  estimate  the  value  of  any 
particular  government  by  its  fitness  for 
this  end,  and  the  accidents  of  its  form 
are  subordinate  to  that  for  which  pur- 
suant to  its  nature  it  exists.  Its  origin 
may  in  many  cases  have  been  as  obscure, 
and  as  little  perceived,  as  the  origin  of 
those  customs  which  exist  in  such  endless 
variety  in  the  world.  Nobody  supposes 
that  customs  originated  in  universal  con- 
sent, or  that  people  who  follow  them,  or 
at  least  the  majority  who  follow  them, 
ever  consider  why  they  follow  them.  He 
who  can  trace  the  origin  of  customs  can 
trace  the  origin  of  government. 

The  theory  of  men  living  in  a  state 
of  nature  and  thence  proceeding  to  form 
political  societies  has  apparently  derived 
some  countenance  from  the  condition  of 
many  savages.  There  are  perhaps  people 
who  may  be  said  to  have  no  government, 
if  it  be  true  that  among  some  savages 
there  is  no  bond  of  union  except  that  of 
families.     If  this  is  so,  each  family  is 


ruled  by  its  head,  like  the  families  of  the 
Cyclops  (Aristotle,  FoHtik.  i,  1),  so  long 
as  the  head  can  maintain  his  dominion. 
This  state,  if  it  exists  anywhere,  is  per- 
haps what  some  people  call  a  state  of 
nature ;  but  it  is  in  fact  a  very  imperfect 
state  of  nature,  for  the  perfect  state  of 
nature  is  a  political  society,  because  it  is 
that  state  to  which  the  nature  of  our 
constitution  impels  us  as  the  best.  The 
savage  in  his  lowest  condition  bears  the 
same  relation  to  the  man  who  is  a  mem- 
ber of  a  political  body  that  the  man  who 
has  not  his  senses  bears  to  the  man  who 
has  his  full  understanding.  Both  thu 
savage  and  the  idiot  are  imperfect  men : 
they  are  the  deviations  from  the  course 
of  nature. 

SOCIETIES,  ASSOCIATIONS.  The 
great  increase  of  Societies  or  Associa- 
tions for  all  kinds  of  purposes  is  charac- 
teristic of  the  present  condition  of  Euro- 
peans in  Europe  and  of  Europeans  who 
have  settled  in  other  parts  of  the  world. 
Association  for  particular  objects  is 
analogous  to  the  great  associations  of 
political  societies,  but  with  this  difference, 
that  their  object  is  something  particular, 
and  that  they  are  really  established  awl 
exist  by  the  consent  of  the  individuals  wh<) 
compose  them.     [Social  Conthaci'.] 

Societies  have  been  formed  and  exist 
for  nearly  every  variety  of  object.  There 
are  societies  for  objects  scientific  ami 
literary,  sometimes  called  academies  ;  for 
objects  religious  and  moral ;  and  for  objects 
which  are  directly  material,  but  in  their 
results  are  generally  beneficial  to  the 
whole  of  mankind.  There  are  societies 
for  objects  which  the  members  consider 
useful,  but  which  other  people  consider  to 
be  mischievous.  Generally,  in  this  coun- 
try, it  may  be  stated  that  any  number  of 
individuals  are  permitted  to  contribute 
their  money  and  their  personal  exertions 
for  any  object  which  is  not  expressly  for- 
bidden by  some  statute,  or  which  would 
not  be  declared  illegal  by  some  court  of 
justice,  if  the  legality  of  such  association 
came  in  question  before  it.  The  objects 
for  which  persons  may  and  do  associate 
are  accordingly  as  numerous  as  the  ob- 
jects which  individuals  may  design  tu 
accomplish,  but  cannot  accomplish  with- 
out uniting  their  efforts. 
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In  some  cases  the  State  has  aided  in  the 
formation  of  such  associations,  and  has 
given  them  greater  security  for  carrying 
their  purposes  into  effect,  as  in  the  case  of 
savings'  banks  and  friendly  societies. 
Sometimes  the  State  grants  a  charter  of 
incorporation  to  associations,  which  in 
many  respects  enables  the  body  to  transact 
its  matters  of  business  more  conveniently. 
Sometimes  the  State  perceives  that  it  can 
extract  some  revenue  from  persons  who 
associate  for  particular  purposes,  as  in 
the  case  of  fire-insurance  offices,  for  all 
persons  who  insure  their  property  in  them 
(except  farming  stock,  &c.)  must  pay  the 
state  200  per  cent,  on  the  sum  which  they 
pay  to  secure  their  property  against  the 
accidents  of  fire.  [Insurance,  Fire.]  If 
a  man  should  think  it  prudent  to  invest  a 
part  of  his  aimual  savings  in  a  life  insur- 
ance, the  state  makes  him  pay  a  tax  on  the 
policy.  A  great  many  associations  of  in- 
dividuals for  benevolent,  scientific,  and 
such  like  purposes  are  left  to  direct  their 
associations  according  to  the  common 
principles  of  law. 

If  lists  were  made  of  all  the  associations 
in  Great  Britain  and  Ireland,  including 
those  which  are  purely  commercial,  with 
an  account  of  their  objects,  income,  and 
applications  of  income,  we  should  have 
the  evidence  of  an  amount  of  activity  and 
combination  that  was  never  equalled  be- 
fore. How  far  it  might  be  prudent  to 
give  to  all  associations  for  lawful  pur- 
poses greater  facilities  for  the  manage- 
ment of  their  property  and  the  making 
of  contracts,  subject  to  certain  regulations 
as  to  registration  of  their  rules  and  ap- 
proval of  their  objects,  is  a  matter  well 
deserving  of  the  attention  of  the  legis- 
lature. 

SOLDIER  is  a  term  applied  to  every 
man  employed  in  the  military  service  of 
a  prince  oi  state,  but  it  was  at  first  given 
to  such  persons  only  as  were  expressly  en- 
gaged for  pay,  to  follow  some  chief  in  his 
warlike  expeditious.  Caesar  mentions  a 
band  of  600  men  called  "  soldurii,"  who 
bound  themselves  to  attend  their  leader 
in  action  and  to  live  or  die  with  him  {De 
Bello  Gallico,  iii.  22),  but  it  does  not 
appear  that  they  served  for  pay.  By  some 
the  word  has  been  thought  to  come  from 
"  solidus,"  the  name  of  a  coin  under  the 


Roman  empire,  which  may  have  been  re- 
ceived as  the  payment  for  the  service. 

In  the  article  Army,  a  sketch  is  given 
of  the  origin  of  standing  armies  in  Europe 
and  in  England.  The  present  article 
treats  of  the  condition  of  the  English  sol- 
dier in  modern  times.  Little  change 
seems  to  have  taken  place  in  the  pay  of 
the  English  soldiers  between  the  times  of 
Edward  III.  and  Mary.  During  the 
reign  of  this  queen  the  daily  pay  of  a 
captain  of  heavy  cavalry  was  10s.,  and  of 
a  cavalry  soldier  Is.  i\d.  The  pay  of  a 
captain  of  light  cavalry  was  6s.,  and  of  a 
soldier  Is.  The  pay  of  a  captain  of  foot 
was  4s,,  of  a  lieutenant  2s.,  of  an  ensign 
Is.,  and  of  afoot  soldier  8c?.;  a  halbar- 
dier  and  a  hackbutter,  on  horseback,  had 
each  Is.  daily.  In  the  times  of  Elizabeth, 
James  I.,  and  Charles  I.,  the  pay  of  the 
officers  was  a  little  raised,  but  that  of  a 
private  foot-soldier  was  still  &d.  per  day : 
during  the  civil  wars  the  pay  of  the  latter 
was  9t/.,  but  in  the  reign  of  William  III. 
it  was  again  reduced  to  Sd.  At  that  time 
the  pay  of  a  private  trooper  was  2s.  6c?., 
and  that  of  a  private  dragoon  was  Is.  6rf., 
including  in  both  cases  the  allowance  for 
the  horse.  The  pay  of  the  private  soldier 
in  later  times  has  by  no  means  been  raised 
in  the  inverse  ratio  of  the  value  of 
money. 

While  armour  was  in  general  use,  the 
common  soldiers  of  England  were  distin- 
guished only  by  scarfs  or  by  badges,  on 
which  were  impressed  the  arms  of  their 
several  leaders ;  but  in  the  reign  of  Henry 
VIII.  something  like  a  uniform  was  worn, 
and  it  appears  that  the  colour  of  the  men's 
upper  garments  was  then  generally  white ; 
the  soldiers  in  the  king's  particular  ser- 
vice only,  had  on  their  coats  a  representa- 
tion of  the  cross  of  St.  George.  However, 
on  an  army  being  raised  in  1 544,  the  sol- 
diers were  ordered  to  wear  coats  of  blue 
cloth  bordered  with  red.  White  cloaks 
marked  with  red  crosses  continued  to  be 
the  uniform  of  the  troops  during  the 
reign  of  Queen  Mary ;  but  in  the  time  of 
Elizabeth  the  infantry  soldiers  wore  a 
cassock  and  long  trowsers,  both  of  which 
were  of  Kentish  grey :  the  cavalry  were 
furnished  with  red  cloaks  reaching  down 
to  the  knee  and  without  sleeves.  Grey 
coats,  with  breeches  of  the  same  colour, 
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continued  to  be  the  uniform  as  late  as  the 
end  of  the  reign  of  William  III.,  but  soon 
after  that  time  red  became  the  general 
colour  for  the  coats  of  the  British  infantry 
soldiers. 

The  low  condition  of  the  first  soldiers 
in  France  has  been  mentioned  in  the  ar- 
ticle Infantry  ;  "with  respect  to  those  of 
England  in  the  times  of  Henry  VIII.  and 
Edward  VI.,  we  have  a  more  favourable 
account;  for  Sir  John  Smithe,  in  the  pre- 
face to  his  tract  on  *  Military  Instruction  * 
(1591),  observes  that  the  order  and  disci- 
pline in  the  armies  during  the  reigns  of 
those  kings  were  so  good,  that  the  men, 
on  being  discharged,  were  never  seen  to 
become  rogues  or  to  go  begging  under 
pretence  that  they  had  been  soldiers,  as, 
he  observes,  they  now  most  commonly  do. 
In  the  preface  to  his  '  Discourses  on  the 
Forms  and  Effects  of  Weapons' (1590) 
he  complains  that,  in  his  time,  the  com- 
manders of  troops  serving  abroad,  inst<iad 
of  publishing  regulations  for  the  conduct 
of  the  men,  gave  a  few  laws  artfully  tend- 
ing to  deter  the  soldiers  from  demanding 
their  pay,  but  in  no  way  prohibiting  them 
from  plundering  the  people  of  the  coun- 
try: he  adds  that  they  esteemed  those 
soldiers  to  be  the  best  who,  by  robbery, 
could  live  longest  without  pay.  He  com- 
plains also  that  while  the  commanders 
were  gallant  in  appearance,  and  had  their 
purses  full  of  gold,  the  soldiers  were  with- 
out armour,  ragged,  and  barefooted ;  and 
that  when  money  was  to  be  received, 
they  used  to  send  the  men  on  desperate 
enterprises,  in  order  that  they  might  ob- 
tain the  pay  of  those  who  were  killed. 
He  adds,  that  in  the  summer  before  the 
Earl  of  Leicester  went  over  (to  Holland) 
the  commanders  devised  a  manner  of  pay- 
ing the  soldiers  which  had  never  before 
been  heard  of;  instead  of  money,  the  men 
were  paid  in  provand,  under  pretence  that 
they  knew  not  how  to  make  purchases ; 
by  which  means,  the  food  supplied  being 
of  an  inferior  kind,  great  part  of  the  sol- 
diers' pay  was  put  in  their  own  pockets. 
It  appears  that  Queen  Elizabeth,  on  being 
informed  of  these  abuses,  caused  the  prac- 
tice of  paying  in  provand  to  be  abolished. 
But  subsequently,  even  in  the  time  of 
George  I.,  the  pay  both  of  officers  and 
pri*«ite  soMiers  was  frequently  postponed 


for  years,  and  was  sometimes  entirely 
withheld.  Such  injustice  no  longer  exists 
in  the  British  army :  the  pay  of  the  sol- 
dier is  assured  to  him  by  the  nation ;  and 
a  well-appointed  commissariat  provides, 
as  far  as  possible,  for  his  wants  while  in 
the  field. 

Till  lately  the  condition  of  a  private 
soldier,  both  in  this  country  and  on  the 
Continent,  was  unfavourable  for  inspiring 
a  love  of  the  service.  Obliged  to  be  fur- 
nished with  good  clothing  and  to  pre- 
serve a  becoming  appearance,  that  which 
remained  of  his  scanty  pay  scarcely  su5 
ficed  for  procuring  the  food  necessary  for 
his  support.  In  his  barracks  he  was  sub- 
ject to  numerous  petty  details  of  duty, 
which  produced  weariness  and  disgust; 
and,  at  all  times,  to  the  restraints  of  dis- 
cipline, which  deprived  him  of  the  re- 
creations enjoyed  by  other  men.  The 
soldier  also  had  often  the  mortification  to 
find  himself  despised  for  his  poverty  by 
persons  with  whom  men  of  his  condition 
are  accustomed  to  associate.  These  dis- 
advantages are  now  however  in  a  great 
measure  removed ;  and  the  pay  of  the 
soldier  suffices  to  afford  him  the  means  of 
obtaining  the  comforts  of  life  in  a  degree 
at  least  equal  to  those  which  are  enjoyed 
by  an  ordinary  peasant  or  mechanic 
With  the  improvement  of  his  condition, 
a  corresponding  improvement  in  the  cha- 
racter of  the  soldiers  has  taken  place: 
men  of  steady  habits  are  induced  to  enlist, 
and  officers  are  enabled  to  select  the  best 
among  those  persons  who  present  them- 
selves as  recruits. 

The  duties  of  the  soldier  are  now  ren- 
dered as  little  burthensome  as  is  consist- 
ent with  the  good  of  the  service ;  and  the 
army  regulations  prescribe  that  he  shall 
at  all  times  be  treated  with  mildness  and 
humanity :  even  the  non-commissioned 
officers  are  required  to  use  patience  and 
forbearance  in  instructing  the  recruits  in 
their  military  exercises.  When  breache* 
of  discipline  on  the  part  of  the  soldier 
oblige  a  commander  to  order  the  infliction 
of  punishment,  attention  is  paid  as  much 
as  possible  to  render  it  a  means  of  pro- 
moting  a  reformation  of  character:  the 
lash  is  now  very  sparingly  used.  Wher- 
ever a  regiment  is  quartered  there  is  esta- 
blished far  the  so^riiers  a  Kcho<^  V,    b 
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the  men  are  obliged,  as  part  of  their  duty, 
to  attend,  and  which  is  generally  fur- 
nished with  a  library  for  their  use.  The 
library  and  school  are  formed  and  sup- 
ported by  the  subscriptions  of  the  officers, 
and  both  have  been  found  to  contribute 
greatly  to  the  preservation  of  sobriety 
and  good  conduct  among  the  men. 

In  lime  of  peace  the  soldier,  being  sur- 
rounded by  the  members  of  civil  society, 
must,  like  them,  conform  to  the  law ;  and, 
being  under  the  influence  of  public  opi- 
nion, he  is,  unconsciously  to  himself,  held 
in   obedience  by  it ;   so  that  no  extra- 
ordinary coercion  is  necessary  to  keep 
him  within  the  bounds  of  civil  or  military 
law.    But  in  the  colonies  the  soldier,  even 
though  he  be  serving  in  a  time  of  peace, 
has  many  temptations  to  fall  into  a  ne- 
glect or  breach  of  discipline :  he  is  far 
removed   from  the  friends  of  his  early 
life,  who  may  have  exercised  upon  his 
mind  a  moral  influence  for  good :  he  sees 
around   him  only  the  conduct,  too  fre- 
quently licentious,  of  the  lower  orders  of 
people  in  the  country  where  he  is  sta- 
tioned ;   and  he  may  not  possess  the  prin- 
ciples which  should  have  been  implanted 
in  his  mind  by  a  sound  education.     The 
probability  of  a  return  to  his  native  land 
before  many  years  have  passed  is  small, 
and  the  diseases  to  which  he  is  exposed 
from  the  unheal  thiness  of  the  climate  fre- 
quently terminate  fatally :  hence  he  be- 
comes reckless  from  despair,  and  the  faci- 
lities with  which  wine  or  spirituous  liquors 
may  often  be  obtained  lead  him  into  ex- 
cesses which,  while  they  accelerate  the 
ruin  of  his  health  and  render  him  unfit  for 
duty,  cause  him  to  commit  offences  both 
jigainst  discipline  and  morals.     Thus  in 
the  colonies  there  arises  a  necessity  for 
greater  restraints  on  the  freedom  of  the 
soldier,  and  for  the  infliction  of  heavier 
punishments  than  are  required  at  home. 
(Major-Gen.  Sir  Chas.  Napier,  Remarks 
on  Military  Law.)     In  time  of  war  and 
on  foreign  service  a  vigorous  discipline 
Is  necessary :  the  privations  to  which  sol- 
diers are  then  exposed  strongly  induce 
those   who  are  not  thoroughly  imbued 
with   moral  and  religious  principles  to 
plunder  the  country-people,  in  order  to 
supply    their    immediate    wants,    or   to 
drown  the  sense  of  their  sufferings  in 


liquor.  It  ought  also  to  be  observed  thati 
in  war-time,  many  turbulent  spirits  are 
induced  to  enter  the  army  in  the  hope  of 
enjoying  the  licence  which  the  military 
life  abroad  appears  to  hold  out.  These 
men  are  the  ringleaders  in  all  excesses, 
and  they  frequently  cause  many  of  those 
who  are  weak  in  principle  to  join  them ; 
in  such  cases  therefore  the  most  severe 
measures  must  be  immediately  applied, 
if  discipline  is  to  be  preserved  in  the 
army.  The  efforts  made  by  the  British 
commanders,  during  the  war  against  the 
French  in  Spain,  to  maintain  order,  and 
prevent  the  people  of  the  country  from 
being  injured,  were  great  and  praise- 
worthy. Perhaps  fewer  crimes  were 
committed  by  the  British  troops  than  by 
those  of  their  allies  or  their  enemies ;  but 
still  there  were  many  occasions  in  which 
the  national  character  was  disgraced  by 
the  misconduct  of  the  soldiery. 

SOLICITOR.      rATTORNEY.] 

SOVEREIGNTY.  Supranus  is  a  low 
Latin  word,  formed  from  supra,  like  sni>- 
tranus,  another  low  Latin  word,  formed 
from  subtra.  (Ducange  in  w.)  Theae 
words  however,  though  they  do  not  be- 
long to  classical  Latinity,  are  formed  ac- 
cording to  the  same  analogy  as  the  clas- 
sical word  supernus  from  super.  From 
supranus  have  been  derived  the  Italian 
soprano  or  sovrano,  and  the  French 
souverain,  from  the  latter  of  which  has 
been  borrowed  the  English  word  sove- 
reign. In  the  old  English  writere  the 
word  is  correctly  spelt  soverain  or  sov»- 
rein  (Richardson  in  v.) ;  the  received 
orthography  seems  to  be  founded  on  the 
erroneous  supposition  that  the  last  syl- 
lable of  the  word  is  connected  with 
reign,  regnum.  Milton  spells  the  word 
sovran,  deriving  it  from  the  Italian  ;  but 
it  passed  into  our  language  from  the 
French. 

Having  explained  the  etymology  of 
the  word  sovereign,  and  its  derivative, 
sovereignty,  we  proceed  to  consider  the 
meaning  of  the  term  sovereignty  as  it  is 
understood  by  political  and  juridical 
writers. 

In  every  society  not  being  in  a  state 
of  nature  or  a  state  of  anarchy 
[Anarchy],  some  person  or  persons  must 
possess  the  supreme  or  sovereign  power. 
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The  marks  by  which  the  possession  of 
the  sovereign  power  may  be  distin- 
guished are  mainly  two,  the  one  positive 
and  the  other  negative  ;  viz. : 

1.  A  habit  of  obedience  to  some  deter- 
minate person  or  persons,  by  the  com- 
munity which  he  or  they  assume  to 
govern. 

2.  The  absence  of  a  habit  of  obedi- 
ence, on  the  part  of  the  same  person  or 
persons,  to  any  person  or  government. 

Whenever  these  two  marks  meet  in  any 
person  or  body  of  persons,  such  person  or 
l.ody  possesses  the  sovereign  power ;  on 
the  other  hand,  if  either  of  the  two 
marks  be  wanting,  the  person  or  body  is 
aot  sovereign.  For  example,  the  local 
government  of  Jamaica  or  Canada,  being 
in  the  habit  of  obeying  the  English  par- 
liament, is  not  a  sovereign  or  supreme 
government ;  whereas  the  government  of 
Tuscany,  or  the  States  of  the  Church, 
although  it  may  occasionally  defer  to  the 
wishes  of  Austria,  is  not  in  a  habit  of 
obedience  to  that  or  any  other  state,  and 
therefore  is  a  sovereign  government. 
Again,  a  body  of  persons  calling  them- 
selves a  government,  but  unable  through 
their  weakness  to  secure  the  habitual 
obedience  of  the  people,  are  not  sove- 
reign, and  would  not  be  recognised  as  a 
sovereign  government  by  foreign  states. 

Inasmuch  as  it  is  impossible  to  fix  the 
precise  moment  at  which  a  habit  of  obe- 
dience to  a  foreign  government  ceases,  it 
is  difficult  for  foreign  states  to  determine 
when  they  will  recognise  the  sovereignty 
of  a  territory,  once  dependent,  which  has 
achieved  its  independence. 

The  sovereign  powers  include  all  the 
powers  which  can  be  exercised  by  a  go- 
vernment. They  include  the  legislative 
power,  the  executive  power,  the  power  of 
making  privileyia  [Law  ;  Leoisla- 
TiONJ,  the  power  of  declaring  peace  and 
war,  and  of  concluding  treaties  with 
foreign  states,  the  power  of  making  con- 
tracts with  private  individuals,  and  the 
power  of  instituting  inquiries. 

The  sovereign  power  is  unlimited  by 
any  legal  check  or  control.  The  securi- 
ties for  its  beneficial  exercise  are  de- 
rived exclusively  from  the  balance  of  in- 
terests and  the  influence  of  public 
opinion. 


Sovereign  or  supreme  governments 
are  divided  into  Monarchies  and  Re- 
publics; and  Republics  are  divided 
into  Aristocracies  and  Democra- 
cies. 

It  is  commonly,  but  erroneously, 
thought  that  the  sovereignty  resides  in 
every  person  who  bears  the  name  of 
king ;  in  ether  words,  that  every  king  is 
a  monarch.  Accordingly  those  king- 
doms in  which  the  king  is  not  strictly  a 
monarch  are  called  "limited  monar- 
chies;" and  the  king  is  supposed  to  be 
a  sovereign  whose  power  is  checked  or 
controlled  by  certain  popular  bodies; 
whereas,  in  truth,  the  sovereignty  is 
divided  between  the  king  and  the 
popular  body,  and  the  former  does  not 
possess  the  entire  sovereignty.  This 
subject  is  further  explained  in  Monab- 
CHY  and  Royalty. 

A  sovereign  government  may  cease  to 
exist  as  such  by  becoming  a  subordinate 
government  (as  was,  for  example,  tla; 
case  with  the  governments  of  the  islands 
of  the  ^gean,  conquered  by  Athens,  and 
the  governments  of  the  states  which  be- 
came Roman  provinces),  or  by  its  disso- 
lution, in  consequence  of  a  successful 
rebellion  of  its  own  subjects,  or  any  other 
cause. 

The  subject  of  sovereignty  will  be 
found  best  explained  in  Mr.  Austin's 
♦  Province  of  Jurisprudence  deter- 
mined.' The  received  doctrines  upon 
the  subject  will  likewise  be  found  in  tlie 
treatises  on  international  law.  The 
Leviathan  of  Hobbes  contains  a  very 
correct  view  of  the  nature  of  sovereignty, 
which  has  been  often  misunderetood 
and  misrepresented  by  later  writers. 

SPEAKER.     [Parliament.] 

SPECIALTY,  SPECIALTY  DEBT, 
or  debt  by  special  contract,  is  a  debt  which 
becomes  due  or  is  acknowledged  to  be 
due  by  an  instrument  under  seal.  [Deed, 
p.  730.] 

The  nature  of  a  debt  by  simple  coiv- 
tract  is  explained  under  Simple  Con- 
tract'. 

Blackstone  (ii.  464)  considers  a  debt  of 
record,  that  is,  a  debt  which  appears  to  be 
due  by  the  judgment  of  a  court  of  record, 
as  a  "  contract  of  the  highest  nature,  being 
established  by  the  sentence  of  a  court  oi' 
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judicature."  This  is,  however,  an  erro- 
neous view  of  the  matter.  It  is  simply  a 
rule  of  law  that  a  debt,  for  which  the 
judgment  of  a  court  of  record  has  been 
obtained,  has  a  priority  over  other  debts. 
SPECIFICATION.  [Patent.] 
SPIRITS.  [Wine  and  Spirits.] 
SPY.  In  the  discussion  of  this  and 
many  other  questions  of  international 
law,  the  terms  Right,  Law,  Lawful,  and 
others  of  the  same  class,  must  be  under- 
stood in  a  different  sense  from  their  proper 
technical  meaning.  What  writers  on 
International  Law  speak  of  as  a  Right  is 
very  often  merely  what  appears  fair, 
reasonable,  or  expedient  to  be  done,  or  to 
be  permitted.  It  is  this  reasonableness  or 
expediency  alone  which  is  the  foundation 
of  those  various  usages  which  are  recog- 
nised by  independent  civilized  nations  in 
their  intercourse  one  among  another,  and 
constitute  what  is  called  the  Law  of  Na- 
tions. Thus  a  person  or  a  power  is  said 
to  have  a  right  according  to  the  Law  of 
Nations,  which  means  that  the  usage  of 
civilized  nations  permits  the  act,  and  this 
is  the  least  objectionable  sense  in  which 
the  word  Right  is  used.  But  when  writers 
use  the  word  Right  merely  in  the  sense  of 
what  is  expedient,  without  reference  to 
Its  being  the  foundation  of  a  recognised 
usage,  they  are  confounding  the  reason  or 
foundation  of  a  usage  with  the  usage 
itself. 

No  doubt,  we  believe,  has  ever  been 
intimated  by  any  writer  of  authority  on 
International  Law,  as  to  the  right  of  na- 
tions at  war  with  each  other  to  avail 
themselves  of  the  service  of  spies  in  carry- 
ing on  their  hostile  operations.  *'  Spies, 
whom  it  is,  without  doubt,  permitted  by 
the  law  of  nations  to  employ;  Moses 
made  use  of  such,  and  Joshua  himself 
acted  in  that  capacity."  This  is  the  ex- 
pression of  Grotius  in  the  only  passage  in 
which  he  touches  on  the  subject  (Bell, 
tt  Pac.  iii,  4,  818,  par.  3).  Vattel  says: 
— "  If  those  whom  he  (a  general)  em- 
ploys make  a  voluntary  tender  of  their 
services,  or  if  they  be  neither  subject  to 
nor  in  any  wise  connected  with  the 
enemy,  he  may  unquestionably  take  ad- 
vantage of  their  exertions  without  any 
violation  of  justice  or  honour"  (Ze  Droit 
des  Gens,  iii.  10,  §  179,  in  the  common 


English  translation  as  edited  byChitty, 
8vo.,  London,  1834). 

But  it  is  generally  held  that  the  right 
can  only  be  exercised  under  limitations 
of  various  kinds. 

First,  as  to  the  right  of  the  general,  or 
of  the  sovereign  for  whom  he  acts,  to  com- 
pel any  one  subject  to  his  authority  to 
serve  as  a  spy.  Grotius,  in  the  passage 
to  which  we  have  referred,  admits  that 
spies  when  caught  are  wont  to  be  treated 
with  extreme  severity ;  and  he  adds,  that 
this  is  sometimes  done  justly  by  those  who 
have  a  manifestly  just  cause  of  war — by 
others,  in  the  licence  which  the  law  of 
war  tolerates  (licentia  ilia  quam  dat  belli 
jus) ;  a  useless  distinction,  upon  which  no 
practical  rule  can  be  founded.  In  fact, 
as  Grotius  himself  notices,  the  custom  is, 
when  a  spy  is  caught,  to  put  him  to  death. 
Vattel  attempts  to  assign  the  reason  for 
this  severity :  "  Spies,"  he  says,  "  are  ge- 
nerally condemned  to  capital  punishment, 
and  with  great  justice,  since  we  have 
scarcely  any  other  means  of  guarding 
against  the  mischief  they  may  do  us."  A 
man  of  honour,  Vattel  proceeds  to  ob- 
serve, always  declines  serving  as  a  spy 
as  well  as  from  his  reluctance  to  expose 
himself  to  this  chance  of  an  ignominious 
death,  as  because,  moreover,  the  office 
cannot  be  performed  without  some  degree 
of  treachery  :  "  the  sovereign,  therefore, 
has  no  right  to  require  such  a  service  of 
his  subjects,  unless  perhaps  in  some  sin- 
gular QBse,  and  that  of  the  highest  import- 
ance." Such  loose  exceptions  as  that  here 
stated  abound  in  the  writers  on  Interna- 
tional Law,  and  detract  very  much  from 
the  practical  value  as  well  as  from  the 
scientific  character  of  their  speculations. 
In  ordinary  cases,  Vattel  therefore  de- 
cides, the  general  must  be  left  to  procure 
spies  in  the  best  way  he  can,  by  tempting 
mercenary  souls  by  rewards. 

Secondly,  the  employment  of  spies  is 
conceived  to  be  subject  to  certain  limita- 
tions in  respect  to  the  manner  of  it  and 
the  object  attempted  to  be  gained  by  it. 
'  We  may  lawfully  endeavour,*'  says  Vat- 
tel, "  to  weaken  the  enemy  by  all  possible 
means,  provided  they  do  not  affect  the 
common  safetv  of  human  society,  as  do 
poison  and  assassination."  Accordingly, 
the  proper  business  of  a  spy  is  merely  lo 
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obtain  intelligence,  and  such  secret  emis- 
saries must  not  be  employed  to  take  the 
lives  of  any  of  the  enemy,  although  that, 
done  in  another  way,  is  commonly  the 
main  immediate  object  of  the  war.  Yet 
it  might  be  somewhat  difficult  to  establish 
a  clear  distinction  between  what  would 
be  called  an  act  of  assassination  by  a  spy, 
and  many  of  those  surprises  of  an  enemy 
which,  so  far  from  being  condemned  or 
deemed  dishonourable,  have  usually  been 
admired.  But  it  has  been  maintained 
that  an  officer  or  soldier  cannot  be  treated 
as  a  spy  in  any  circumstances,  if  he  had 
his  uniform  on  when  apprehended.  See 
Martens,  Precis  du  Droit  des  Gens  Mo- 
dernes  de  V Europe  (traduit  de  I'Allemand) 
Paris,  1831,  liv.  viii.,  ch.  iv.,  §  274; 
where  references  are  made  to  Bruckner, 
De  Explorationihus  et  Exploratoribus, 
Jen.,  1700  ;  to  Hannov.  Gel.  Anzeigen, 
1753,  pp.  383  et  seq. ;  and,  in  regard  to 
the  celebrated  case  of  Andre'  in  the  Ame- 
rican war,  to  Martens,  Erzlihlungen  merk- 
wilrdiger  Fdlle,  i.  303,  and  to  Kamptz, 
Beytrdye  zum  Siaats  U7id  Volkerrecht, 
torn,  i.,  No.  3. 

A  question  closely  connected  with  the 
so-called  lawfulness  of  employing  spies, 
and  indeed  forming  in  one  view  a  part  of 
that  question,  is  that  of  the  lawfulness  of 
soliciting  the  enemy's  subjects  to  act  as 
spies,  or  to  betray  him.  Vattel  discusses 
this  matter  in  reference  to  considera- 
tions both  of  law  and  of  honour,  or  con- 
science. '*  It  is  asked  in  general,"  he  be- 
gins, "  whether  it  be  lawful  to  seduce  the 
enemy's  men,  for  the  purpose  of  engaging 
them  to  transgress  their  duty  by  an  in- 
famous treachery."  It  has  been  already 
stated  that  he  lays  down  the  principle  that 
we  may  lawfully  endeavour  to  weaken 
the  enemy  by  any  means  not  affecting  the 
common  safety  of  human  society  ;  and 
he  determines  that  seducing  an  enemy's 
subject  does  not  come  under  this  excep- 
tion. Such  measures,  accordingly,  he  ob- 
serves, are  practised  in  all  wars.  But 
still  he  argues,  they  are  not  honourable, 
nor  compatible  with  the  laws  of  a  pure 
conscience  ;  an  evidence  of  which  we  have 
in  the  fact  that  generals  are  never  heard 
to  boast  of  having  practised  them.  "  If 
such  practices,"  concludes  Vattel,  "  are  at 
all  exciLsable,  it  can  be  only  in  a  very  just 
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war,  and  when  the  immediate  object  is  to 
save  our  country  when  threatened  witli 
ruin  by  a  lawless  conqueror.  On  such  an 
occasion  (as  it  should  seem)  the  guilt  of 
the  subject  or  general  who  should  betray 
his  sovereign  when  engaged  in  an  evi- 
dently unjust  cause  would  not  be  of  so 
very  odious  a  nature."  But  who  ever 
heard  of  a  war  that  was  not  thought  by 
those  engaged  in  it  to  be  a  just  war  on 
their  own  side  and  an  unjust  war  on  the 
part  of  their  adversaries  ?  So  that  this 
distinction  settles  nothing.  It  is  held 
however  to  be  perfectly  allowable  in  every 
point  of  view  merely  to  accept  the  offers 
of  a  traitor.  In  this  case  Vattel  argues, 
"  We  do  not  seduce  him ;  and  we  may 
take  the  advantage  of  his  crime,  while  at 
the  same  time  we  detest  it.  Fugitives 
and  deserters  commit  a  crime  against 
their  sovereign ;  yet  we  receive  and  har- 
bour them  hi/  the  law  of  war,  as  the  civil 
law  expresses  it."  If  such  offers  have  ever 
been  rejected,  as  that  of  the  physician  of 
Pyrrhus,  who  offered  to  poison  his  mas- 
ter, was  by  the  Komans,  he  holds  the  act 
to  be  one  of  magnanimity  indeed,  but  yet 
as  one  which  no  general  or  sovereign  is 
bound  to  imitate.  Or,  as  Grotius  has  ex- 
pressed it,  such  a  course  may  evince  lofti- 
ness of  mind  in  those  who  pursue  it,  or 
their  confidence  of  being  able  to  compass 
their  objects  by  open  force,  but  has  no- 
thing to  do  with  the  question  of  what  is 
lawful  or  unlawful.  Martens  holds  with 
still  less  qualification,  that  we  cannot  con- 
demn as  an  illegitimate  means  of  carrying 
on  a  war  the  corruption  employed  to  se- 
duce the  officers  or  other  subjects  of  the 
enemy,  and  to  tempt  them  either  to  re- 
veal a  secret  or  to  surrender  a  post,  or 
even  to  get  up  a  revolt ;  it  is  the  business 
of  each  state,  he  argues,  to  protect  itself 
from  such  attempts  by  a  careful  choice  of 
the  persons  it  employs  or  trusts,  and  by 
the  severity  of  the  penalties  with  which 
it  punishes  their  treachery.  "  But,"  he 
adds,  "  it  is  without  doubt  to  overleap 
by  a  great  way  the  bounds  of  the  law  of 
war,  and  to  declare  itself  an  enemy  of  the 
whole  human  race,  for  a  nation  to  try  to 
stir  up  every  other  people  to  revolt  by  a 
general  promise  of  assistance,  as  was  done 
by  the  French  National  Convention  iu 
their  decree  of  the  19th  of  November, 
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1792."  Yet  wildly  absurd  as  this  decree 
was,  its  violation  of  the  law  of  nations 
seems  to  have  consisted  merely  in  its  not 
being  confined  to  the  case  of  such  foreign 
countries  only  as  the  French  republic 
might  be  then  at  war  with;  unless  in- 
deed it  was  intended  to  be  taken,  as  it 
could  not  fail  to  be,  for  a  declaration  of 
war  against  all  existing  governments. 

The  proper  question  as  to  the  so-called 
law  of  nations  with  regard  to  spies,  is  what 
practices  are  sanctioned  by  the  general 
usage  of  independent  civilized  nations. 
Such  practices  as  are  now  permitted  by 
such  usage  constitute  a  part  of  this  so- 
called  international  law.  Those  practices 
which  are  not  generally  permitted  or  ac- 
knowledged are  not  yet  a  part  of  such  law. 
Persons  who  have  occasion  to  write  or 
think  on  this  subject  will  find  that  much 
of  the  indistinctness  and  confusion  ob- 
servable in  the  treatises  on  the  law  of  na- 
tions will  be  removed  if  they  will  first 
form  for  themselves  a  clear  conception  of 
the  proper  meaning  of  the  word  Law,  and 
of  the  improper  meanings  which  it  has 
also  acquired  ;  and  they  will  thus  be  en- 
abled to  give  the  necessary  precision  to 
terms  which  are  used  so  vaguely  by 
writers  on  international  law.  [Law; 
Right.] 

SQUADRON,  the  principal  division 
of  a  regiment  of  cavalry  :  the  numerical 
strength  of  a  squadron  has  varied  at  dif- 
ferent times,  but  at  present  it  consists  of 
one  hundred  and  sixty  men,  of  whom 
about  one-sixth  are  not  underarms.  This 
body  of  men  is  divided  into  two  troops, 
each  of  which  is  commanded  by  its  cap- 
tain, who  has  under  him  a  lieutenant  and 
a  cornet.  The  word  is  supposed  to  be 
derived  from  "  squadra"  (Italian),  which 
is  itself  corrupted  from  the  Latin  word 
"  quadratum ;"  acies  quadrata  denoted  a 
body  of  men  drawn  up  in  a  square  form. 
The  term  "escadron"  occurs  in  Froissart's 
'  Chronicles,'  and  probably  it  was  very 
early  used  in  the  French  armies  to  desig- 
nate a  body  of  cavalry. 

The  strength  of  an  army,  with  respect 
to  cavalry,  is  usually  expressed  by  the 
number  of  squadrons  in  the  field,  as  it  is 
with  respect  to  infantry  by  the  number  of 
battalions.  Each  regiment  of  cavalry 
consists  of  three  or  four  squadrons ;  and 


when  in  line,  one  yard  in  the  length  of 
the  front  is  allotted  for  each  man  and 
horse :  the  interval  in  line  between  every 
two  squadrons  is  equal  to  one  quarter  of 
the  extent  occupied  by  each  squadron. 

STABBING.     [Maim.] 

STAFF,  MILITARY.  In  the  British 
empire  this  consists,  under  the  king  and 
the  general  commanding-in-chief,  of  thost 
general,  field,  and  regimental  officers  to 
whom  is  confided  the  care  of  providing 
the  means  of  rendering  the  military  force 
of  the  nation  efficient,  of  maintaining  dis- 
cipline in  the  army,  and  regulating  the 
duties  in  every  branch  of  the  serv^ice. 

Besides  the  commander-in-chief,  his 
military  secretaries  and  aides-de-camp,  the 
general  stafiF  consists  of  the  adjutant  and 
quartermaster-generals,  with  their  respec- 
tive deputies,  assistants,  and  deputy-as- 
sistants ;  the  director-general  of  the  medi- 
cal department,  and  chaplain-general  of 
the  forces.  The  staff  of  the  Ordnance 
department  consists  of  the  master-general 
and  lieutenant-general,  with  their  deputies 
and  assistants ;  the  inspector  of  fortifica- 
tions, and  the  director  of  the  engineers. 
The  head-quarters  for  the  general  staff 
are  in  London.  There  are  also,  for  the 
several  military  districts  into  which  Great 
Britain  is  divided,  inspecting  field-officers, 
assistant  adjutants-general,  and  majors  of 
brigade,  together  with  the  officers  attached 
to  the  recruiting  service.  The  head-quar- 
ters for  Scotland  are  at  Edinburgh.  For 
Ireland,  besides  the  lord-lieutenant  and  his 
aides-de-camp,  the  chiefs  of  the  staff"  coi>- 
sist  of  a  deputy-adjutant  and  a  deputy 
quartermaster-general,  with  their  assist- 
ants. Their  head-quarters  are  at  Dublin ; 
and  there  are,  besides,  the  several  officers 
for  the  military  districts  of  that  part  of 
the  empire.  Lastly,  in  each  of  the  colo- 
nies there  is  a  staff"  graduated  in  accord- 
ance with  the  general  staff  of  the  army, 
and  consisting  of  the  general  commanding, 
his  aides-de-camp,  military  secretaries, 
and  majors  of  brigade,  an  inspecting  field 
officer,  a  deputy-adjutant  and  a  deputy- 
quartermaster-general. 

The  adjutant-general  of  the  army  is 
charged  with  the  duty  of  recruiting,  cloth- 
ing, and  arming  the  troops,  superintend- 
ing their  discipline,  granting  leave  of  ab- 
sence, and  discharging  the  men  when  the 
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period  of  their  service  is  expired.  To 
the  quartermaster-general  is  confided  the 
duty  of  regulating  the  marches  of  the 
troops,  providing  the  supplies  of  provi- 
sions, and  assigning  the  quarters,  or  places 
of  encampment. 

All  military  commanders  of  territories 
or  of  bodies  of  troops  in  Great  Britain, 
Ireland,  or  in  foreign  stations,  transmit 
^)eriodically  to  the  adjutant-general  of  the 
army  circumstantial  accounts  of  the  state 
(€the  territory  and  of  the  troops  which 
they  command ;  and  the  reports  are  re- 
gularly submitted  to  the  general  com- 
laauding-in  chief. 

The  staff  of  a  regiment  consists  of  the 
adjutant,  quartermaster,  paymaster,  chap- 
lain, and  surgeon. 

About  the  year  1800  the  British  go- 
vernment first  formed  a  particular  school 
for  the  purpose  of  instructing  officers  in  the 
art  of  surveying  ground  in  connection  with 
that  part  of  tactics  which  relates  to  the 
dioice  of  routes  and  of  advantageous  po- 
sitions for  troops.  These  officers  were  in- 
dependent of  the  master-general  of  the  ord- 
nance, and  served  under  the  orders  of  the 
quartermaster-general  or  adjutant-gene- 
ral; they  were  called  staff-officers,  and 
were  selected  from  the  cavalry  or  infantry 
after  having  done  duty  with  a  regiment 
at  least  four  years.  They  were  first  em- 
ployed in  Egypt,  where  they  rendered 
considerable  service ;  and  the  school  was 
afterwards  united  to  the  Royal  Military 
College,  which  had  been  then  recently 
instituted  for  the  instruction  of  cadets 
vho  were  to  serve  in  the  cavalry  or  the 
infantry  of  the  line.  At  that  institution 
a  limited  number  of  officers,  under  the 
name  of  the  senior  department,  continue 
to  be  instructed  in  the  duties  of  the  staff, 
and  in  the  sciences  connected  with  the 
military  art. 

During  the  war  in  Spain,  from  1808  to 
1813,  the  staff-officers  were  constantly 
onployed,  previously  to  a  march  or  a  re- 
treat, in  surveying  the  country  at  least 
one  day's  journey  in  front  of  the  army. 
After  the  death  of  the  Duke  of  York,  the 
staff  corps  ceased  to  be  kept  up,  and  for 
several  years  it  was  reduced  to  a  single 
company,  which  was  charged  with  the 
duty  of  repairing  the  military  canal  at 
Uythe.    This  company  was  afterwards 


incorporated  with  the  corps  of  sappers 
and  miners. 

The  duties  of  officers  belonging  to  the 
quartermaster-general's  stafl'are  very  dif- 
ferent from  those  of  the  military  engin- 
eers ;  the  latter  are  employed  in  the  con- 
struction of  permanent  fortifications,  bat- 
teries, and  field-works ;  whilj  the  former 
survey  ground  in  order  to  discover  roads, 
or  sites  for  military  positions,  for  fields 
of  battle,  or  quarters  for  the  troops.  The 
education  of  a  staff-officer  is  such  as  may 
qualify  him  for  appreciating  the  military 
character  of  ground :  for  this  purpose  he 
learns  to  trace  the  directions  of  roads  and 
the  courses  of  rivers  or  streams ;  and  in 
mountainous  countries  to  distinguish  the 
principal  chains  from  their  ramifications, 
to  examine  the  entrances  of  gorges,  and  to 
determine  the  heights  of  eminences  or 
the  depths  of  ravines.  He  has,  besides, 
to  acquire  a  facility  in  determining  or 
estimating  the  resources  of  a  district  with 
respect  to  the  means  it  affords  of  supply- 
ing provisions  or  quarters  for  the  troops. 

The  staff-officer  ought  also  to  know  ho\T^ 
to  correct  the  illusions  to  which  the  eye 
is  subject  in  examining  ground,  from  the 
different  states  of  the  air,  and  the  number 
and  nature  of  the  objects  which  may  in- 
tervene between  himself  and  those  whose 
positions  are  required.  He  ought  to  be 
able  to  e&timate  the  number  of  men  which 
a  visible  tract  of  ground  can  contain,  and 
to  form  a  judgment  concerning  the  dispo- 
sitions and  stratagems  which  it  may  per- 
mit an  army  to  put  in  practice. 

STAGE-CARRIAGE.  HACKNEY- 
COACH.  CABRIOLET.  A  Stage  Car- 
riage is  defined  by  the  2  and  3  Wm.  IV. 
c.  102,  as  a  carriage  of  any  construction 
for  conveying  passengers  for  hire  to  or 
from  any  place  in  Great  Britain,  which 
shall  travel  at  the  rate  of  not  less  than 
three  miles  in  the  hour  and  be  impelled 
by  animal  power,  provided  each  passenger 
pay  a  distinct  fare  for  his  place  therein. 
Railway  carriages  and  vehicles  moved  by 
steam  are  excluded  from  the  definition. 

By  the  1  and  2  Wm.  IV.  c.  22,  it  is 
declared  that  every  carriage  with  two  or 
more  wheels,  used  for  plying  for  hire  in 
any  public  street  at  any  place  within  five 
miles  from  the  General  Post-oflace  in 
London,  of  whatever  form  or  constmo- 
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rion,  or  whatever  may  be  the  number  of 
persons  which  it  shall  be  calculated  to 
convey,  or  the  number  of  horses  by  which 
it  shall  be  drawn,  shall  be  deemed  a  hack- 
ney-carriage. This  class  of  public  vehicles 
appears  to  have  originated  in  London. 
The  rise  and  progress  of  their  use  in  Lon- 
don may  be  pretty  distinctly  traced  from 
notices  in  Macpherson's  '  Annals  of  Com- 
merce,' and  in  Anderson's  '  History  of 
Commerce,'  of  which  work  the  early 
volumes  of  Macpherson  are  a  reprint  with 
but  few  alterations.  Under  the  year  1625 
Macpherson,  or  rather  Anderson,  observes 
that  "  Our  historiographers  of  the  city  of 
London  relate  that  it  was  in  this  year  that 
hackney-coaches  first  began  to  ply  in  Lon- 
don streets,  or  rather  at  the  inns,  to  be 
called  for  as  they  were  wanted ;  and  they 
were  at  this  time  only  twenty  in  number." 
In  16.52  the  number  of  hackney-coaches 
daily  plying  in  the  streets  was  limited  to 
200  ;  in  1654  it  was  increased  to  300,  al- 
lowing however  only  600  horses ;  in  1661 
to  400 ;  and  in  1694  to  700.  By  an  act  of 
the  9th  year  of  Anne  (c.  23)  the  number 
was  to  be  increased  to  800  on  the  expira- 
tion, in  1 71 5,  of  the  licences  then  in  force, 
and  200  hackney-chairs  were  also  licensed. 
The  number  of  chairs  was  shortly  in- 
creased to  300,  and  by  the  act  12  Geo.  I. 
c.  12,  to  400.  In  1771  the  number  of 
coaches  was  further  increased  to  1000. 

A  lighter  kind  of  vehicle,  drawn  by 
one  horse,  was  brought  into  extensive 
use  in  Paris.  Efforts  were  made  to  in- 
troduce similar  vehicles  into  this  country, 
but  owing  to  a  regard  for  the  "vested 
rights"  of  the  hackney-coach  owners, 
it  was  long  found  impossible  to  get  li- 
cences for  them.  With  great  difficulty 
Messrs.  Bradshaw  and  Rotch  (the  latter 
a  member  of  parliament)  obtained  li- 
cences for  eight  cabriolets  in  1823,  and 
started  them  at  fares  one -third  lower  than 
those  of  hackney-coaches.  The  name 
"  cab "  is  now  commonly  applied  to  all 
hackney-carriages  drawn  by  one  horse, 
whether  on  two  or  four  wheels.  During 
the  first  few  years  of  the  employment  of 
such  carriages  their  number  was  restricted 
to  sixty-five,  while  the  number  of  coach- 
licences  was  increased  to  twelve  hundred ; 
but  in  1832  all  restriction  as  to  the  num- 
ber of  hackney-carriages  was  removed. 


The  number  of  hackney-carriages  licensed 
for  use  during  the  year  ending  January  4, 
1845,  was  2450,  all  of  which,  with  the 
exception  of  less  than  200,  were  cabs,  or 
one-horse  vehicles.  The  number  of  drivers 
licensed  during  the  year  ending  May, 
1844,  was  4627,  besides  371  watermen. 

The  generally  low  standard  of  moral 
character  among  cab-drivers  leads  to  the 
adoption  of  a  system  of  remuneration 
which  is  not  calculated  to  promote  honesty 
and  good  feeling.  The  vehicles  and  horses 
are  lent  out  at  a  fixed  sum  per  day ;  or 
rather,  the  men  are  expected  to  bring 
home  the  stipulated  amount.  The  expe- 
riment of  paying  liberal  wages,  and  trust- 
ing to  the  honour  of  men,  is  said  to  have 
been  tried  and  found  utterly  impracticable. 

An  attempt  was  made,  about  the  year 
1800,  to  introduce  a  more  commodious 
kind  of  vehicle,  resembling  an  omnibus, 
instead  of  the  old  stage-coaches,  which 
could  only  carry  four  or  at  most  six  in- 
side passengers,  but  the  project  failed. 
When  re-introduced  from  Paris  the  omni- 
bus was  drawn  by  three  horses  abreast, 
but  this  arrangement  was  soon  abandoned. 

The  first  successful  omnibus  in  London 
was  started  by  a  coach-builder  named 
Shillibeer,  in  July,  1829,  to  run  between 
Greenwich  and  Charing-Cross,  at  fares 
considerably  less  than  those  of  the  old 
short  stages ;  in  addition  to  which  advan- 
tage, the  greater  part  of  the  passengers 
were  sheltered  from  the  weather.  By  the 
judicious  arrangement  of  making  the 
same  charge  for  inside  and  outside  places, 
Shillibeer  soon  obtained  extensive  patron- 
age, and  began  to  break  down  the  petty 
feeling  of  exclusiveness  which  formerly 
distinguished  inside  from  outside  passen- 
gers. Success  in  the  first  experiment  led 
Shillibeer  to  establish  omnibuses  between 
Paddington  and  the  Bank.  After  much 
opposition  the  new  system  of  travelling 
was  fully  established. 

(Some  of  the  facts  in  the  preceding  part 
of  this  article  are  derived  from  two 
papers  in  Chambers's  '  Edinburgh  Jour- 
nal '  for  1845  (Nos,  76  and  78),  but  much 
of  the  historical  matter  is  to  be  found  in 
Knight's  '  London '  and  the  *  Penny 
Magazine,*  vol.  vi.) 

In  1799  the  act  of  parliament  was 
passed  (19  Geo.  111.  c.  51)  which  first 
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imposed  a  duty  on  hired  carriages  of  any 
description.  This  duty  has  at  times  been 
variously  regulated,  and  is  now  settled  by 
the  above  act,  amended  by  2  &  3  Wm. 
IV.  c.  120,  and  3  &  4  Wm.  IV.  c.  48. 

The  laws  which  relate  to  hackney-car- 
riages and  metropolitan  stage-carriages 
are  chiefly  comprised  in  two  acts  of  par- 
liament: I  &  2  Wm.  IV.  c.  22,  which 
came  into  operation  January  5th,  1832, 
entitled  "  An  Act  to  amend  the  Laws  re- 
lating to  Hackney-Carriages,  and  to  Wag- 
gons, Carts,  and  Drays,  and  to  place  the 
Collection  of  the  Duties  on  Hackney-Car- 
riages and  on  Hawkers  and  Pedlars  in 
England  under  the  Commissioners  of 
Stamps;"  and  6  &  7  Vict.  c.  86,  enti- 
tled "  An  Act  for  regulating  Hackney 
and  State  Carriages  in  and  near  London." 

In  the  former  act  are  contained  the 
greater  part  of  the  enactments  which  re- 
late to  hackney-carriages  ;  in  the  latter, 
those  which  more  especially  apply  to  me- 
tropolitan stage-carriages  (omnibuses). 

The  limits  of  hackney-carriages  (hack- 
ney-coaches and  cabriolets)  are  five  miles 
from  the  General  Post-office,  London; 
and  drivers  of  hackney-carriages  are  com- 
pellable to  drive  five  miles  from  the  place 
where  hired  or  from  the  General  Post- 
office  ;  but  if  any  hackney-carriage  shall 
be  discharged  at  any  place  beyond  the 
limits  of  the  metropolis  (that  is,  beyond  a 
circle  of  which  the  radius  is  three  miles 
from  the  General  Post-office),  after  eight 
in  the  evening  and  before  five  in  the 
morning,  back-fare  may  be  demanded  to 
the  nearest  part  of  the  said  limits  or  to 
any  standing-place  beyond  the  limits 
where  the  carriage  may  have  been  hired, 
at  the  option  of  the  hirer. 

The  fares  of  hackney-carriages  are 
fixed  by  the  act  1  &  2  Wm.  IV.  c.  22. 
For  every  hackney-carriage  drawn  by  two 
horses,  for  any  distance  not  exceeding 
one  mile,  1«. ;  for  any  distance  exceeding 
one  mile,  at  the  rate  of  6d.  for  every  half- 
mile  and  for  every  fractional  part  of  half 
a  mile  over  and  above  any  number  of 
half-miles  completed.  By  time,  the  fare 
is,  for  not  exceeding  thirty  minutes.  Is.  ; 
not  exceeding  forty-five  minutes,  Is.  6rf. ; 
not  exceeding  one  hour,  2s. ;  and  for  any 
further  time  after  the  rate  of  6d.  for  every 
fifteen  minutes  completed,  and  6df.  for  any 


fractional  part  of  fifteen  minutes.  Th? 
fares  for  hackney-carriages  drawn  by  on* 
horse  (cabriolets)  are  one-third  less,  si 
that  for  the  first  mile  they  are  Sd.,  for  a 
mile  and  a  half,  Is.,  and  so  on. 

Every  hackney-carriage  and  metropo- 
litan stage- carriage  is  licensed  by  a  re- 
gistrar, deputy-registrar,  or  other  officer 
appointed  by  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State ;  and  every 
driver  of  a  hackney-coach,  and  everj- 
driver  and  conductor  of  a  metropolitan 
stage-carriage,  and  every  waterman,  at 
the  time  of  granting  the  licence  receives 
a  metal  ticket,  which  every  such  driver, 
conductor,  or  waterman  is  to  wear  on  his 
breast  in  such  manner  that  all  the  writing 
thereon  may  be  distinctly  visible.  A 
stamp-duty  of  5s.  is  charged  on  every  li- 
cence. Plates  are  to  be  affixed  to  hack- 
ney-carriages with  the  name  and  abode 
of  the  proprietor  and  number  of  the  li- 
cence ;  and  "  Metropolitan  Stage-Car- 
riage," or  such  other  words  as  the  regis- 
trar shall  direct,  are  to  be  painted  on 
omnibuses.  Proprietors  of  metropolitan 
stage-carriages  fix  their  own  fares,  but 
those  fares  are  to  be  distinctly  painted  on 
or  in  the  carriage,  as  well  as  the  number 
of  persons  for  whom  the  carriage  is  li- 
censed. 

Hackney-carriages  standing  in  the 
street,  though  not  on  any  stand,  to  be 
deemed  plying  for  hire.  Drivers  may 
ply  on  Sundays,  and,  if  plying,  are  com- 
pellable to  drive  when  hired.  Agreement 
to  pay  more  than  legal  fare  not  binding, 
but  driver  may  agree  to  drive  any  dis- 
tance at  discretion  for  a  stated  sum,  and 
must  not  charge  more  than  that  sum, 
though  less  than  legal  fare.  Deposit  to 
be  paid  for  carriage  kept  waiting,  aiid 
driver  must  take  the  deposit  and  wait. 

The  act  6  &  7  Vict.  c.  86,  repeals  a 
previous  act  (1  &  2  Vict.  c.  79),  and  ex- 
tends the  enactments  not  specifically  re- 
pealed of  the  1  &  2  Wm.  IV.  c.  22,  to  the 
6  &  7  Vict.  c.  86.  Other  provisions  of 
the  acts  relate  chiefly  to  the  restoration 
of  property  left  in  carriages,  to  furious 
driving,  intoxication,  insulting  language, 
loitering,  and  other  acts  of  misbehaviour; 
to  proceedings  of  proprietors,  drivers,  ana 
conductors,  as  to  licences,  payment  of 
duties,  contracts  with  each  other :  and  to 
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modes  of  granting  summonses,  powers  of 
magistrates,  punishments,  penalties,  &;c. 

STAMPS,  STAMP  ACTS.  Stamps 
are  impressions  made  upon  paper  or 
parchment  by  the  government  or  its  of- 
ficers for  the  purposes  of  revenue.  They 
always  denote  the  price  of  the  particular 
stamp,  or  in  other  words,  the  tax  levied 
upon  a  particular  instrument  stamped, 
and  sometimes  they  denote  the  nature  of 
the  instrument  itself.  If  the  instrument 
is  written  upon  paper,  the  stamp  is  im- 
pressed in  relief  upon  the  paper  itself; 
but  to  a  parchment  instrument  the  stamp 
is  attached  by  paste  and  a  small  piece 
of  lead  which  itself  forms  part  of  the  im- 
pression. These  stamps  are  easily  forged, 
and  at  various  times  forgeries  of  them 
upon  a  large  scale  have  been  discovered. 
The  punishment  for  the  forgery  of  stamps 
was  made  a  capital  ofiFence  by  the  Act  of 
William  and  Mary,  and  continued  so  un- 
til the  year  1830  (11  Geo.  IV.  &  1  Wm. 
IV.  c.  G6),  when  it  was  made  punishable 
by  transportation. 

In  France  stamps  are  used  both  for  the 
authentication  of  instruments  and  as  a 
source  of  revenue. 

The  stamp  tax  was  introduced  into  this 
country  in  the  reign  of  William  and  Mary 
5  W,  &  M.  c.  21):  such  an  impost  had 
previously  existed  in  Holland.  The  Act 
.5  W.  &  M.  c.  21,  imposes  stamps  upon 
grants  from  the  crown,  diplomas,  con- 
tracts, probates  of  wills  and  letters  of  ad- 
ministration, and  upon  all  writs,  proceed- 
ings, and  records  in  courts  of  law  and 
equity ;  it  does  not,  however,  seem  to  im- 
pose stamps  upon  deeds,  unless  they  are 
enrolled  in  the  courts  at  Westminster  or 
other  courts  of  record.  Two  years  after- 
wards, however,  conveyances,  deeds,  and 
leases  were  subjected  to  the  stamp  duty, 
and  by  a  series  of  acts  in  the  succeeding 
reigns  every  instrument  recording  a 
transaction  between  two  individuals  was 
subjected  to  a  stamp  duty  before  it  could 
be  used  in  a  court  of  justice.  By  the  38 
Geo.  III.  c.  78,  a  stamp  duty  is  imposed 
on  newspapers,  and  by  a  subsequent  act 
inventories  and  appraisements  are  re- 
quired to  be  stamped.  Legacies  are 
largely  taxed  by  means  of  stamped  re- 
ceipts. Stamps  are  also  used  as  a  conve- 
jient  method  of  imposing  a  tax  upon  a  ; 


particular  class  of  persons :  thus,  articles 
of  apprenticeship  are  subject  to  duty,  and 
articles  of  clerkship  to  a  solicitor  to  a  tax 
of  120/,  Solicitors  are  required  to  take  out 
annually  a  certificate,  stamped  either  with 
a  12/.,  8/.,  or  6/..  stamp  according  to  cir- 
cumstances. Before  a  person  commences 
practice  as  a  physician,  an  advocate,  a 
barrister-at-law,  or  an  attorney,  he  must 
pay  a  tax  varying  from  50/.  to  10/.,  under 
the  form  of  a  stamp  upon  admissiou. 
Notaries  public,  bankers,  pawnbrokers, 
and  others,  must  obtain  a  yearly  licence 
in  order  to  exercise  their  callings. 

The  schedule  to  the  Act  .55  Geo.  III.  c. 
124,  which  consolidates  all  the  previoufi 
acts,  occupies  nearly  100  octavo  pages. 
Since  the  year  1815  the  stamp  duties  have 
been  mitigated.  The  5  Geo.  IV.  c.  41, 
exempts  law  proceedings  from  stamps ; 
and  the  stamps  upon  newspapers  wen- 
reduced  from  fourpence  to  a  penny  bv 
6  &  7  Wm.  IV.  c.  76  (1836),  which  duty 
exempts  the  paper  from  postage.  As  t<; 
the  stamp  duties  on  advertisements  anM 
newspapers,  see  Advertisements  and 
Newspapers. 

In  order  to  protect  the  revenue,  the 
stamp  acts  usually  impose  a  penalty  upon 
any  fraudulent  evasion  of  their  provi- 
sions ;  and  the  44  Geo.  III.  c.  98  enacts 
that  the  proceedings  shall  be  in  the  name 
of  the  attorney-general  in  England,  or 
the  king's  advocate  in  Scotland,  and  that 
the  penalty  shall  go  entirely  to  the  crown. 

The  acts  render  an  unstamped  instru- 
ment invalid,  and  in  order  to  increase 
the  revenue  they  multiply  the  number  of 
instruments  to  authenticate  any  trans- 
action. Hence  the  stamp  acts  have  given 
rise  to  many  questions  in  courts  of  law  as 
to  the  amount  of  stamps  required  for  par- 
ticular instruments,  the  nature  of  thosti 
stamps,  the  effect  which  the  insufficiency 
or  erroneous  nature  of  the  stamp  may 
produce  upon  the  instrument,  and  the  us^ 
which  may  be  made  in  a  court  of  justice  of 
a  paper  not  stamped,  but  nevertheless  un- 
questionably recording  a  particular  fact 

The  courts  of  law  have  usually  inter- 
preted the  stamp  acts  with  the  same 
strictness  with  which  penal  statutes  are 
interpreted,  giving  to  exemptions  as  large 
an  extension  as  the  words  will  admit.  On 
the  other  hand,  feeling  it  a  duty  to  en* 
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force  the  payment  of  this  branch  of  the 
revenue,  judges  oppose  the  admission  of 
an  instrument  so  constructed  as  to  evade 
the  payment  of  the  stamp  duty. 

The  main  rule  in  the  levying  of  these 
duties  is  that  each  distinct  transaction  be- 
tween separate  parties,  recorded  by  a 
written  instrument,  shall  have  a  separate 
stamp  attached  to  it. 

^.n  agreement  not  under  seal  may  be 
stamped  within  twenty-one  days  after  it 
has  been  signed ;  but  in  all  other  cases 
the  instrument  must  be  written  upon  pa- 
per previously  stamped;  nor  will  the 
attaching  a  blank  piece  of  paper  properly 
stamped  to  the  instrument  already  exe- 
cuted render  the  instrument  admissible  as 
evidence  in  a  court  of  law.  We  shall  pre- 
sently mention  the  penalties  by  payment 
(rf  which  the  severity  of  these  provisions 
may  be  mitigated.  The  value  of  spoilt 
stamps,  if  claimed  within  twelve  months, 
may  be  recovered,  if  the  absence  of  all 
fraud  is  established  on  oath. 

If  the  court  has  sufficient  evidence  that 
an  instrument  has  been  properly  stamped, 
but  has  been  lost,  or  is  withheld  by  the 
opposite  party,  it  will  receive  an  un- 
stamped coi»y  as  evidence.  If  a  debt 
which  has  been  contracted  under  a  writ- 
ten agreement  can  be  established  by  parole 
evidence,  so  that  the  existence  of  the 
agreement  shall  not  come  under  the 
notice  of  the  court,  the  plaintiff  may  re- 
cover without  production  of  the  agree- 
ment ;  but  if  the  existence  of  the  written 
agreement  appears  from  the  testimony  of 
the  plaintiffs  witnesses,  or  from  some 
condition  coming  into  question  which 
necessarily  implies  the  existence  of  a 
written  instrument,  then  the  agreement 
must  be  produced  as  the  best  evidence ; 
and  the  plaintiff  cannot  recover  unless  it 
is  duly  stamped.  Nevertheless  an  un- 
stamped instrument,  such  as  a  receipt  or  a 
signed  account,  may  be  used  by  a  wit- 
ness to  refresh  his  memory  as  to  the 
amounts  paid  in  his  presence  or  acknow- 
ledged in  his  presence  to  have  been  re- 
ceived ;  in  such  instances  the  case  rests 
not  on  the  document,  but  on  the  testimony 
of  the  witness. 

An  unstamped  instrument,  though  an 
insufficient  foundation  for  proceeding?;  at 
\avv,  may  be  used  as  evidence  to  defeat 


fraud,  and  with  certain  limitations  to 
establish  a  criminal  charge.  An  unstamped 
agreement  containing  matter  not  requiring 
a  stamp,  may  be  used  as  evidence  of  that 
matter,  although  it  is  invalid  as  evidence 
of  the  terms  of  the  agreement.  An  in- 
dictment for  forgery  likewise  may  be 
maintained,  although  the  instrument 
forged  may  be  invalid  for  want  of  a 
proper  stamp ;  but  such  an  invalid  in- 
strument is  not  sufficient  to  support  an 
indictment  for  larceny. 

Originally  a  stamp  was  invalid  if  the 
denomination  was  erroneous,  although 
the  amount  paid  was  correct;  but  by  the 
55  Geo.  III.,  wrong  stamps,  if  of  sufficient 
value,  are  rendered  valid,  unless  upon 
the  face  of  them  they  are  appropriated  to 
a  different  instrument  from  that  to  M-hich 
they  are  attached.  In  this  case  the  stamp 
is  forfeited,  but  the  instrument  may  be 
re-stamped  upon  payment  of  the  penalty ; 
by  a  previous  act  (37  Geo.  III.,  c.  127, 
s.  2)  any  instrument,  excepting  bills  and 
promissory  notes,  is  allowed  to  be  stamped 
upon  payment  of  the  duty,  and  a  penalty 
of  10/.  (or  if  it  is  a  deed,  10/.  for  each 
skin) ;  if  it  is  to  be  stamped  within  a 
twelvemonth  after  its  execution,  the  com- 
missioners are  allowed  to  remit  the  pe- 
nalty (44  Geo.  III.,  c.  19).  Thus  even 
during  a  trial  an  instrument  may  be 
stamped  so  as  to  render  it  admissible; 
but  as  this  is  rarely  possible,  it  has  been 
suggested  that  an  officer  of  the  court 
ought  to  be  enabled  to  affix  the  proper 
stamp  and  levy  the  penalty ;  so  that 
justice  may  not  be  defeated,  or  at  least 
deferred,  from  the  want  of  this  formal 
circumstance. 

The  general  principles  which  regulate 
the  courts  in  the  interpretation  of  the 
Stamp  Acts  are,  that  fraudulent  evasion  of 
the  stamp  duties  shall  be  punished  by 
forfeiture  of  all  benefit  from  the  docu- 
ment which  ought  to  have  been  stamped  ; 
and  that  a  just  claim  shall  not  be  evaded 
or  a  fraud  be  effected  because  the  just 
claimant  has  unintentionally  violated  the 
stamp  laws. 

The  stamp  duties  and  the  custody  of 
the  dies  are  placed  under  the  superintend- 
ence of  commissioners  appointed  under 
the  great  seal.  The  4  &  5  Wm.  IV., 
C.  60,  amended  by  5  &  6  Wm.  IV.,  c.  20, 
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consolidated  the  Board  of  Stamps.  The 
commissioners  transact  their  business  in 
Somerset  House,  London.  The  endeavour 
to  impose  stamp  duties  upon  our  Ameri- 
can colonies  in  1765,  was  one  of  the 
approximate  causes  of  the  American 
revolution. 

The  law  respecting  stamps,  and  a  refe- 
rence to  the  principal  cases  cited,  are 
contained  in  Chitty's  Practical  Treatise 
on  the  Stamp  Laws.  That  work  has  been 
mainly  used  for  this  article. 

The  stamp  duties  act  very  unequally 
on  small  and  on  large  transactions,  and 
fully  justify  the  statement  that  the  legis- 
lature that  imposed  them  were  desirous 
to  shift  the  burden  of  taxation  from  the 
rich  to  the  middling  classes.  The  stamp 
duty  on  the  sale  of  land  of  the  value  of 
50^  (taking  a  certain  average  length  of 
conveyance)  is  12^Z.  per  cent. ;  of  the 
value  of  100/.  it  is  5  per  cent;  of  the 
value  of  5001.  it  is  IZ.  14s.  3d.  per  cent. ; 
but  of  the  value  of  5000/.  it  is  only  one  per 
cent.  The  same  unequal  scale  applies  to 
mortgages.  "  A  mortgage  of  50/.  would 
cost  in  stamps  and  law  expenses,  30  per 
cent. ;  a  mortgage  for  12,500/.  would  cost 
one  per  cent. ;  and  for  100,000/.  it  would 
cost  12s.  per  cent."  This  scale  of  taxa- 
tion is  manifestly  framed  to  shift  the 
burden  from  great  landowners  and  capi- 
talists to  those  of  very  moderate  means. 
These  facts  appear  from  a  Report  of  a 
Committee  of  the  Lords  (1846)  on  the 
peculiar  burdens  which  the  land  has  to 
bear.  The  result  of  this  inquiry  shows 
clearly  the  peculiar  burdens  which  the 
comparatively  poor  sustain  in  consequence 
of  the  legislation  of  the  rich. 

The  net  produce  of  the  stamp  duties  in 
the  year  which  ended  October  10,  1844, 
was  6,533,385/. ;  in  the  year  which  ended 
October  10,  1845,  it  was  6,961,370/. 

STANDING  ORDERS.  [Bill  in 
Parliament.] 

STANNARY,  from  the  Latin  Stan- 
num,  **  tin."  This  term  sometimes  de- 
notes a  tin-mine,  sometimes  the  tin-mines 
of  a  district,  sometimes  the  royal  rights 
in  respect  of  tin-mines  within  such  dis- 
trict. But  it  is  more  commonly  used  as 
including  the  tin-mines  within  a  particu- 
lar district,  the  tinners  employed  in  work- 
ing them*  aJi.l  the  customs  and  privileges 


attached  to  the  mines,  and  to  those  em- 
ployed in  digging  and  purifying  the  ore. 

The  great  stannaries  of  England  are 
those  of  Devon  and  Cornwall,  of  which 
the  stannary  of  Cornwall  is  the  more  im- 
portant. The  stannaries  of  Cornwall  and 
Devon,  were  granted  by  Edward  IIL  to 
the  Black  Prince,  upon  the  creation  of  the 
duchy  of  Cornwall,  and  are  perpetually 
incorporated  with  that  duchy.  In  gene- 
ral both  stannaries  are  under  one  duchy- 
officer,  called  the  lord- warden  of  the  stan- 
naries, with  a  separate  vice-warden  foi 
each  county.  The  stannary  of  Cornwall 
is  subdivided  into  the  stannary  of  Black- 
more,  in  the  eastern  parts  of  the  county, 
and  the  stannaries  of  Tywarnhaile,  Peu- 
with,  and  Helston,  in  the  west. 

All  tin  in  Cornwall  and  Devon,  who- 
ever might  be  the  owner  of  the  land,  ap- 
pears to  have  formerly  belonged  to  the 
king,  by  a  usage  peculiar  to  these  coun- 
ties; for  the  general  prerogative  of  the 
crown  extends  only  to  mines  of  gold  or 
silver,  or  other  mines  in  which  the  value 
of  the  gold  or  silver  exceeds  that  of  the 
inferior  metal  with  which  it  is  combined 
(12  Coke's  Rej>.,  9.) 

King  John,  in  1201,  granted  a  charter 
to  his  tinners  in  Cornwall  and  Devon- 
shire, authorising  them  to  dig  tin  and 
turves  to  melt  the  tin  anywhere  in  the 
moors  and  in  the  fees  of  bishops,  abbots, 
and  earls,  as  they  had  been  used  and  ac- 
customed. (Maddox,  Exch.,  279  t.  283  1.) 
This  charter  was  confirmed  by  Edward  I.^ 
Richard  II.,  and  Heniy  IV. 

In  Cornwall  the  right  of  digging  ir 
other  men's  land  is  now  regulated  by  £ 
peculiar  usage,  called  the  custom  of  hound 
ing.  This  custom  attaches  only  to  sue? 
land  as  now  is  or  antiently  was  wastrel 
that  is,  land  open  or  uninclosed.  Th« 
mode  of  acquiring  a  right  to  tin-hounds  is 
this:  an  agent  goes  on  the  spot  to  be 
bounded  and  digs  up  the  turf  or  surface, 
making  little  pits  at  the  four  corners  to- 
wards the  east,  west,  north,  and  south,  of  a 
reasonable  extent ;  and  the  area  or  space 
within  the  four  corners  will  be  the  con- 
tents of  the  bounds.  Having  made  these 
corners,  the  agent  describes  on  paper  the 
situation  of  the  bounds,  states  the  day 
when,  and  the  person  by  whom,  they  were 
marked  out  or  cut,  and  makes  a  declara- 
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tion  for  whose  use  this  was  done,  express- 
ing therein  that  the  spot  was  free  of  all 
lawful  bounds.  At  the  next  stannary 
court  he  procures  this  description  to  be 
put  on  parchment,  when  a  first  proclama- 
tion is  made  of  it  in  open  court,  the  parch- 
ment, or  paper  being  stuck  up  in  a  con- 
spicuous place  in  the  court,  and  a  minute 
of  the  transaction  is  made  by  the  steward 
in  the  regular  court  paper.  On  the  next 
court  day,  three  weeks  afterwards,  a  second 
proclamation  is  in  like  manner  made,  and 
so  also  at  the  third  court ;  when,  if  there 
be  no  successful  opposition,  judgment  is 
given,  and  a  writ  of  possession  issues  to 
the  bailift'  of  the  stannary,  who  delivers 
possession  accordingly.  In  this  mode  the 
bound-owner,  acquires  a  right  to  search 
for  and  take  all  the  tin  he  can  find,  pay- 
ing the  lord  of  the  soil  one-fifteenth,  or  to 
permit  others  to  do  so ;  and  to  resist  all 
who  attempt  to  interrupt  him.  The 
bounds  must  be  renewed  annually,  by  a 
bounder  employed  on  behalf  of  the  bound- 
owner,  or  the  lord  may  re-enter. 

As  part  of  the  stannary  rights,  the  duke 
of  Cornwall,  as  grantee  of  the  crown,  has 
or  had  the  pre-emption  of  tin  throughout 
the  county,  a  privilege  supposed  to  have 
been  reserved  to  the  crown  out  of  an  ori- 
ginal right  of  property  in  tin-mines,  but 
in  modern  times  it  is  never  exercised. 

Formerly  for  the  redressing  of  griev- 
ances and  the  general  regulation  of  the 
stannaries,  representative  assemblies  of 
the  tinners  were  summoned  both  in  De- 
vonshire and  in  Cornwall.  These  assem- 
blies were  called  parliaments,  or  convoca- 
tions of  tinners,  and  were  summoned  by 
the  lord-warden  of  the  stannaries,  under 
a  writ,  issued  by  the  duke  of  Cornwall,  or 
by  the  king,  when  there  was  no  duke  au- 
thorising, and  requiring  him  so  to  do. 
The  last  convocation  was  held  in  1752. 
{Appendix  to  the  case  of  liowe  v.  Bren- 
ton ;  3  Manning  and  Ryland's  Reports.) 

The  duties  payable  to  the  duke  of  Corn- 
wall on  the  stamping  or  coinage  of  tin 
were  abolished  by  1  &  2  Vict.  c.  120,  and 
the  stannary  courts  were  re-modelled  by 
6  &  7  Wm.  IV.  c.  106.  Further  regula- 
tions for  these  courts  have  been  introduced 
by  2  &  3  Vict.  c.  58. 

STAPLE,  "  anciently  written  estapUy 
Cometh,"  says  Lord  Coke,  "  of  the  French 


•word  estape,  which  signifies  a  mart  or 
market."  It  appears  to  have  been  used  to 
indicate  those  marts  both  in  this  country 
and  at  Bruges,  Antwerp,  Calais,  &c.,  on 
the  Continent,  where  the  principal  pro- 
ducts of  a  country  were  sold.  Probably 
in  the  first  instance  these  were  held  at 
such  places  as  possessed  some  conve- 
nience of  situation  for  the  purpose.  After- 
wards they  appear  to  have  been  confirmed, 
or  others  appointed  for  the  purpose  by 
the  authorities  of  the  country.  In  Eng- 
land this  was  done  by  the  king  (2  Edw. 
III.  c.  9).  All  merchandize  sold  for  the 
purpose  of  exportation  was  compelled 
either  to  be  sold  at  the  staple,  or  after- 
wards brought  there  before  exportation. 
This  was  done  with  the  double  view 
of  accommodating  the  foreign  mer- 
chants and  also  enabling  the  duties  on 
exportation  to  be  more  conveniently  and 
certainly  collected.  Afterwards  the  word 
staple  was  applied  to  the  merchandize 
itself  which  was  sold  at  the  staple.  The 
staple  merchandize  of  England  at  these 
early  times,  when  little  manufacture  was 
carried  on  here,  is  said  by  Lord  Coke  to 
have  been  wool,  woolfells  or  sheepskins, 
leather,  lead,  and  tin.  Incident  to  the 
staple  was  a  court  called  "the  court  of 
the  mayor  of  the  staple."  This  court 
was  held  for  the  convenience  of  the  mer- 
chants, both  native  and  foreign,  attending 
the  staple.  It  was  of  great  antiquity ; 
the  date  of  its  commencement  does  not 
appear  to  have  been  certainly  known. 
Many  early  enactments  exist  regr-.ating 
the  proceedings  at  the  staple  and  the 
court  held  there.  Most  of  these  were 
passed  during  the  reigns  of  the  two  Ed- 
wards, the  first  and  third  of  that  name. 
These  kings  appear  to  have  been  ex- 
tremely anxious  to  facilitate  and  encour- 
age foreign  commerce  in  this  kingdom  ; 
and  by  these  statutes  great  immunities 
and  privileges  are  given,  especially  to 
foreign,  but  also  to  native  merchants 
attending  the  staple.  The  first  enactment 
of  importance  is  called  the  Statute  of 
Merchants,  or  the  Statute  of  Acton-Bumel, 
and  was  passed  in  the  1 1  th  year  of  Edw. 
I.,  A.D.  1283.  [BuRNEL,  Acton,  Sta- 
tute OF.]  The  statute  passed  in  the 
27th  year  of  Edw.  III.  cap.  2,  is  entitled 
the  Statute  of  Staple.     One  object  of  it 
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vas  to  remove  the  staple,  previously  held 
at  Calais,  to  various  towns  in  England, 
Vales,  and  Ireland,  which  are  appointed 
by  the  statute.  The  statute  directed  pro- 
ceedings similar  to  those  prescribed  for 
obtaining  a  Statute  Merchant  by  means 
of  a  sealed  recognizance,  in  consequence 
of  which  execution  might  be  obtained 
against  the  lands  and  tenements  of  the 
debtor  in  the  same  manner  as  under  a 
Statute  Merchant. 

A  variety  of  other  statutes  were  passed 
in  the  same  and  succeeding  reigns,  in 
some  respects  confirming,  in  others  alter- 
ing the  provisions  of  the  leading  statute. 
As  commerce  became  more  extended,  the 
staples  appear  to  have  fallen  into  disuse. 
Lord  Coke,  a  great  worshipper  of  anti- 
quity, complains  that  in  his  time  the  sta- 
ple had  become  a  shadow  ;  we  have  only 
now,  he  says,  stapulam  umbratilem, 
whereas  formerly  it  was  said  that  wealth 
followed  the  staple.  The  practice  how- 
ever of  taking  recognizances  by  statute 
staple,  from  the  many  advantages  attend- 
ing them,  long  continued.  (11  Edw.  I.; 
21  Edw.  III.  caps.  1,  3,  to  6,  8,  9;  2 
Inst.,  322 ;  Com.  Dig.,  tit.  *  Stat.  Staple ;' 
2  Saund.  by  Wms.,  69 ;  Reeves,  Hist. 
Eng.  Law,  v.  2,  pp.  161,  393.) 

STAR-CHAMBER.  The  Star-Cham- 
ber  is  said  to  have  been  in  early  times 
one  of  the  apartments  of  the  king's  palace 
at  Westminster  which  was  used  for  the 
despatch  of  public  business.  The  Painted 
Chamber,  the  White  Chamber,  and  the 
Chambre  Markolph  were  occupied  by  the 
triers  and  receivers  of  petitions,  and  the 
king's  council  held  its  sittings  in  the  Ca- 
mera Stellata,  or  Chambre  des  Estoylles, 
which  was  so  called  probably  from  some 
remarkable  feature  in  its  architecture  or 
embellishment.  Whatever  may  be  the 
etymology  of  the  term,  there  can  be  little 
doubt  that  the  court  of  Star-Chamber 
derived  its  name  from  the  place  in  which 
it  was  holden.  "The  lords  sitting  in 
the  Star-Chamber"  is  used  as  a  well- 
known  phrase  in  records  of  the  time  of 
Edward  III.,  and  the  name  became  per- 
manently attacfied  to  the  jurisdiction,  and 
contin  led  long  after  the  local  situation  of 
the  court  was  changed. 

The  judicature  of  the  court  of  Star- 
Chamber  appears  to  have  originated  in 


the  exercise  of  a  criminal  and  civil  juris- 
diction by  the  king's  council,  or  by  that 
section  of  it  which  Lord  Hale  calls  the 
Concilium  Ordinarium  in  order  to  dis- 
tinguish it  from  the  Privy  Council,  who 
were  the  deliberate  advisers  of  the  crown, 
(Hale's  Jurisdiction  of  the  Lord's  House, 
chap.  V. ;  Palgrave's  Essay  on  the  Origi- 
nal Authority  of  the  King's  Council.) 
This  exercise  of  jurisdiction  by  the  king's 
council  was  considered  as  an  encroach- 
ment upon  the  common  law,  and  being 
the  subject  of  frequent  complaint  by  the 
Commons,  was  greatly  abridged  by  seve- 
ral acts  of  parliament  in  the  reign  of  Ed- 
ward III.  It  was  discouraged  also  by 
the  common-law  judges,  although  they 
were  usually  members  of  the  council ;  and 
from  the  joint  operation  of  these  and  some 
other  causes  the  power  of  the  Concilium 
Regis  as  a  court  of  justice  had  materially 
declined  previously  to  the  reign  of  Henry 
VII.,  although,  as  Lord  Hale  observes, 
there  remain  "  some  straggling  foot-steps 
of  their  proceedings"  till  near  that  time. 
The  statute  of  the  3  Henry  VII.  c.  1,  env 
powered  the  chancellor,  treasurer,  and 
keeper  of  the  privy-seal,  or  any  two  of 
them,  calling  to  them  a  bishop  and  tem- 
poral lord  of  the  council  and  the  two 
chief  justices,  or  two  other  justices  in 
their  absence  (to  whom  the  president  of 
the  council  was  added  by  stat.  21  Henry 
VIII.  c.  20),  upon  bill  or  information  ex- 
hibited to  the  lord  chancellor  or  any 
other,  against  any  person  for  maintenance, 
giving  of  liveries,  and  retainers  by  indei>- 
tures  or  promises,  or  other  embraceries, 
untrue  demeanings  of  sheriffs  in  making 
panels  and  other  untrue  returns,  for  taking 
of  money  by  juries,  or  for  great  riots  or 
unlawful  assemblies,  to  call  the  offenders 
before  them  and  examine  them,  and  pun- 
ish them  according  to  their  demerits. 
The  object  and  effect  of  this  enactment 
are  extremely  doubtful ;  but  it  is  perhaps 
the  best  opinion  that  the  court  created  by 
the  3  Henry  VII.  c.  1,  was  not  the  court  of 
Star-Chamber ;  that  this  court  by  statute 
fell  into  disuse  after  the  middle  of  the 
reign  of  Henry  VIII. ;  that  the  court  of 
Star-Chamber  was  the  old  concilium  or- 
dinarium,  against  whose  jurisdiction  many 
statutes  had  been  enacted  from  the  time 
of  Edward  III.,  and  that  no  part  of  the 
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jurisdiction  exercised  by  the  Star-Cham- 
ber  could  be  maintained  on  the  authority 
of  the  statute  of  Henry  VII.  At  the 
beginning  of  the  reign  of  Elizabeth, 
the  court  of  Star-Chamber  was  unques- 
tionably in  full  operation,  in  the  form  in 
which  it  was  known  in  the  succeeding 
reigns ;  and  at  this  period,  before  it  had 
degenerated  into  a  mere  engine  of  state,  it 
was  by  no  means  destitute  of  utility.  It 
was  the  only  court  in  which  great  and 
powerful  offenders  had  no  means  of  set- 
ting at  defiance  the  administration  of 
justice  or  corrupting  its  course.  And 
during  the  reign  of  Elizabeth,  when  the 
jurisdiction  of  the  Star-Chamber  had 
reached  its  maturity,  it  seems,  except  in 
political  cases,  to  have  been  administered 
with  wisdom  and  discretion.  (Palgrave's 
Essay  on  the  King's  Council,  p.  105.) 

The  proceedings  in  the  Court  of  Star- 
Chamber  were  by  information,  or  bill 
and  answer;  interrogatories  in  writing 
were  also  exhibited  to  the  defendant  and 
M'itnesses,  which  were  answered  on  oath. 
The  attorney-general  had  the  power  of 
exhibiting  ex-officio  informations ;  as  had 
also  the  king's  almoner  to  recover  deo- 
dands  and  goods  of  a  felo-de-se,  which 
were  supposed  to  go  in  support  of  the 
king's  alms.  In  cases  of  confession  by 
accused  persons,  the  information  and  pro- 
ceedings were  oral ;  and  hence  arose  one 
of  the  most  oppressive  abuses  of  the  court 
in  political  prosecutions.  The  proceed- 
ing by  written  information  and  interro- 
gatories was  tedious  and  troublesome, 
often  involving  much  nicety  in  pleading, 
and  always  requiring  a  degree  of  preci- 
sion in  setting  forth  the  accusation,  which 
was  embarrassing  in  a  state  prosectition. 
It  was  with  a  view  to  these  difficulties 
that  Lord  Bacon  discouraged  the  king 
from  adopting  this  mode  of  proceeding  in 
the  matter  of  the  pursuevants,  saying  that 
**the  Star  Chamber  without  confessicm 
was  long  seas."  ( Bacon's  Works,  vol.  iii. 
p.  372.)  In  political  charges  therefore 
the  attorney-general  derived  a  great  ad- 
vantage over  the  accused  by  proceeding 
vre  tenus  or  orally.  The  consequence 
was,  that  no  pains  were  spared  to  procure 
confessions,  and  pressure  of  every  kind, 
including  torture,  was  unscrupulously 
applied.    According  to  the  laws  of  the 


court,  no  person  could  be  orally  charged 
unless  he  acknowledged  his  confession  at 
the  bar.  "  freely  and  voluntarily,  without 
constraint."  (Hudson's  Treatise  of  th« 
Coxtrt  of  Star-  Chamber.)  But  this  check 
upon  confessions  improperly  obtained 
seems  to  have  been  much  neglected  in 
practice  during  the  later  periods  of  the 
history  of  this  court.  Upon  admissiouN 
of  immaterial  circumstance  aggravated 
and  distorted  into  confessions  of  guilt, 
the  Earl  of  Northumberland  was  prose- 
cuted ore  tenus,  in  the  Star-Chamber,  for 
being  privy  to  the  Gunpowder  Plot,  and 
was  sentenced  to  pay  a  fine  of  30,000/., 
and  to  be  imprisoned  for  life ;  *'  but  by 
what  rule,"  says  Hudson  {Coll.  Jurid. 
vol.  ii.  p.  63),  "  that  sentence  was,  I  know 
not,  for  it  was  ore  tenus,  and  yet  not  upon 
confession."  And  it  frequently  happened 
during  the  last  century  of  the  existence 
of  the  Star-Chamber,  that  enormous 
fines,  imprisonments  for  life  or  during 
the  king's  pleasure,  banishment,  mutila- 
tion, and  every  variety  of  punishment 
short  of  death  were  inflicted  by  a  court 
composed  of  members  of  the  king's  coun- 
cil, upon  a  mere  oral  proceeding,  without 
hearing  the  accused,  without  a  written 
charge  or  record  of  any  kind,  and  with- 
out appeal. 

The  judges  of  the  Court  of  Star- 
Chambel"  were  the  lord  chancellor  or 
lord  keeper,  who  presided,  and  when  the 
voices  were  equal  gave  the  casting  vote, 
the  lord  treasurer,  the  lord  privy  seal, 
and  the  president  of  tlie  council,  who 
were  members  of  the  court,  ex  officio. 
In  addition  to  these  were  associated, 
in  early  periods  of  the  history  of  the 
court,  any  peers  of  the  realm  who  chose 
to  attend.  According  to  Sir  Thoma« 
Smith,  the  judges  in  his  time  were  th*i 
"  lord  chancellor,  the  lord  treasurer 
all  the  king's  majesty's  council,  and  the 
barons  of  this  land."  (  Commonwealth  of 
England,  b.  iii.  c.  5.)  Hudson  states 
that  the  number  of  attendant  judges  "  in 
the  reigns  of  Henry  VII.  and  Henry 
VIII.  have  been  well  near  to  forty;  at 
some  one  time  thirty;  in  the  reign  of 
Queen  Elizabeth  often  times,  but  now 
(i.  e.  in  the  time  of  James  I.)  much 
lessened,  since  the  barons  and  earls,  not 
being  privy   councillors,   have  forborne 
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their  attendance."  He  further  states,  that 
"in  the  times  of  Henry  VII.  and  Henry 
VIII.  the  court  was  most  commonly  fre- 
quented by  seven  or  eight  bishops  and 
prelates  every  sitting-day;"  and  adds, 
"  that  in  those  times,  the  fines  trenched 
not  to  the  destruction  of  the  offender's 
eetate,  and  utter  ruin  of  him  and  his  pros- 
perity, as  now  they  do,  but  to  his  correc- 
tion and  amendment,  the  clergy's  song 
being  of  mercy."  {Coll.  Jurid.  vol.  ii. 
p.  36.)  The  settled  course  during  the 
latter  part  of  the  reign  of  Elizabeth  and 
the  reigns  of  James  I.  and  Charles  I., 
seems  to  have  been  to  admit  only  such 
peers  as  judges  of  the  court  as  were 
members  of  the  privy  council. 

The  civil  jurisdiction  of  the  Star- 
Chamber  comprehended  mercantile  con- 
troversies between  English  and  foreign 
merchants,  testamentary  causes,  and  dif- 
ferences between  the  heads  and  common- 
alty of  corporations,  both  lay  and  spiri- 
tual. The  court  also  disposed  of  the 
daims  of  the  king's  almoner  to  deodands, 
and  also  such  claims  as  were  made  by 
subjects  to  deodands  and  catalla  felo- 
nnm  (chattels  of  felons)  by  virtue  of 
charters  from  the  crown.  The  criminal 
jurisdiction  of  the  court  was  very  ex- 
tensive. If  the  king  chose  to  remit  the 
capital  punishment,  the  court  had  juris- 
diction to  punish  as  crimes  even  treason, 
murder,  and  felony.  Under  the  com- 
prehensive name  of  contempts  of  the 
king's  authority,  all  offences  against  the 
state  were  included.  Forgery,  perjury, 
riots,  maintenance,  embracery,  fraud, 
libels,  conspiracy,  and  false  accusation, 
misconduct  by  judges,  justices  of  the 
peace,  sheriffs,  jurors,  and  other  persons 
connected  with  the  administration  of 
justice,  were  all  punishable  in  the  Star- 
Ghamber. 

It  was  also  usual  for  the  judges  of 
assize,  previously  to  their  circuits,  to 
repair  to  the  Star-Chamber,  and  there  to 
receive  from  the  court  directions  respect- 
ing the  enforcement  or  restraint  of  penal 
laws.  Numerous  instances  of  this  un- 
warrantable interference  with  the  admi- 
nistration of  the  criminal  law  occur  with 
reference  to  the  statutes  against  recusants 
in  the  reigns  of  Elizabeth  and  James  I. 
A  court  of  criminal  judicature,  com- 


posed of  the  immediate  agents  of  the  pre- 
rogative, possessing  a  jurisdiction  very 
extensive,  and  at  the  same  time  imper- 
fectly defined,  and  authorized  to  intlict 
any  amount  of  punishment  short  of  death, 
must,  even  when  best  administered,  have 
always  been  viewed  with  apprehension 
and  distrust;  and  accordingly  in  the 
earlier  periods  of  its  history  we  find  con- 
stant remonstrances  by  the  Commons 
against  its  encroachments.  As  civiliza- 
tion, knowledge,  and  power  increased 
among  the  people,  the  jurisdiction  of  the 
lords  of  the  council  became  intolerable. 
A  measure  which  was  introduced  into 
the  House  of  Commons  in  the  last  parlia- 
ment of  Charles  I.,  to  limit  and  regulate 
the  authority  of  this  court,  terminated  in 
a  proposal  for  its  entire  abolition,  which 
was  eventually  adopted  without  opposition 
in  both  Houses.  The  statute  IG  Car.  I. 
c.  10,  after  reciting  Magna  Charta  and 
several  early  statutes  in  support  of  the 
ordinary  system  of  judicature  by  the 
common  law,  goes  on  to  state  that  "  the 
judges  of  the  Star-Chamber  had  not  kept 
themselves  within  the  points  limited  by 
the  statute  3  Henry  VII.,  but  had  under- 
taken to  punish  where  no  law  warranted, 
and  to  make  decrees  having  no  such 
authority,  and  to  inflict  heavier  punish- 
ments than  by  any  law  was  warranted ; 
and  that  the  proceedings,  censures,  and 
decrees  of  that  court  had  by  experience 
been  found  to  be  an  intolerable  burthen 
to  the  subjects,  and  the  means  to  intro- 
duce an  arbitrary  power  and  government." 
The  statute  then  enacts,  "  that  the  said 
court  called  the  Star-Chamber,  and  all 
jurisdiction,  power,  and  authority  belong- 
ing unto  or  exercised  in  the  same  court, 
or  by  any  of  the  judges,  officers,  or 
ministers  thereof,  should  be  clearly  ana 
absolutely  dissolved,  taken  away,  and 
determined ;  and  that  all  statutes  giving 
such  jurisdiction  should  be  repealed." 

STATE.    [Sovereignty.] 

STATES  GENERAL.  This  term  is 
from  the  French  Etats  Gen^raux,  the 
assembly  of  the  three  orders  of  the  king- 
dom: the  clergy,  the  nobility,  and  the 
third  estate.  The  States  General  of 
France  were  convoked  in  1614  under 
Louis  XIII.,  and  they  did  not  meet  again 
till  1785.     The  memorable  convocation 
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of  the  States  General  of  France  in  1789 
led  to  the  Revolution.  A  dispute  arose 
between  the  two  privileged  orders  and 
the  third  estate  (tiers  etat)  about  their 
mode  of  sitting  and  voting.  It  was  at 
first  proposed  by  the  Breton  members 
that  the  third  estate  should  assume  the 
name  of  National  Assembly  without  re- 
gard to  the  other  two  orders.  Mirabeau 
opposed  this  proposition,  but  finally  in  the 
same  year  (17th  June,  1789)  the  depu- 
ties of  the  tiers  etat  with  such  deputies 
of  the  clergy  as  chose  to  join  them,  for 
none  of  the  nobles  accepted  the  invitation 
to  join,  assumed  the  name  of  the  National 
Assembly,  a  term  which  had  sometimes 
been  used  to  designate  the  States  General. 
The  king,  Louis  XVL,  afterwards  sanc- 
tioned the  union  of  the  three  estates  in 
one  National  Assembly.  One  of  the 
early  acts  of  the  National  Assembly  was 
the  publication  of  the  *  Declaration  of  the 
Rights  of  the  Man  and  the  Citizen ;'  a 
piece  of  absurd  and  incongruous  declama- 
tion which  Mirabeau's  good  sense  made 
him  despise,  and  all  sober  thinking  people 
will  be  of  his  mind.  [Liberty.]  The 
National  Assembly  continued  its  labours 
several  months  after  the  death  of  Mira- 
beau, 2nd  April,  1791.  In  September, 
1791,  the  assembly  presented  to  the  king 
for  his  sanction  the  new  constitution, 
which  the  king  accepted,  and  the  assembly 
dissolved  itself  on  the  30th  of  the  same 
month.  The  first  National  Assembly 
is  generally  called  '  I'assemblee  constitu- 
ante,'  from  its  having  framed  the  consti  • 
tution.  The  constitution  lasted  about 
twelve  months,  and  was  followed  by  the 
Republic. 

STATISTICS  is  that  department  of 
political  science  which  is  concerned  in 
collecting  and  arranging  facts  illustrative 
of  the  condition  and  resources  of  a  state. 
To  reason  upon  such  facts  and  to  draw 
conclusions  from  them  is  not  within  the 
province  of  statistics ;  but  is  the  business 
of  the  statesman  and  of  the  political 
economist. 

That  it  is  necessary  for  a  government, 
m  order  to  govern  well,  to  acquire  infor- 
mation upon  matters  affecting  the  condi- 
tion and  interests  of  the  people  is  obvious. 
Indeed,  the  civilization  of  a  country  may 
almost  be  measured  by  the  completeness 


of  its  statistics ;  for  where  valuable  statis- 
tical records  of  antient  date  are  found 
concerning  a  country  not  yet  advanced  in 
civilization,  which  would  appear  to  con- 
tradict this  position,  we  owe  them  to 
sovereigns  or  governments  of  uncommon 
vigour  and  sagacity.  However  rude  the 
government  of  a  country  may  be,  it  can- 
not attempt  to  make  laws  without  having 
acquired  the  means  of  forming  a  judg- 
ment, however  imperfect,  as  to  the  mat- 
ters brought  under  its  consideration.  In 
this  sense  statistics  may  be  said  to  be 
coeval  with  legislation ;  but  as  legislation 
has  rarely  been  conducted  upon  any  fixed 
principles,  or  partaken  of  the  character 
of  science,  in  the  earlier  ages  of  the 
world,  we  must  attribute  to  statistics,  as  a 
department  of  political  science,  a  much 
later  origin.  It  is  chiefly  to  the  rise  of 
political  economy  that  we  are  indebted 
for  the  cultivation  of  statistics.  The 
principles  of  that  science,  which  are  di- 
rectly concerned  about  the  prosperity  and 
happiness  of  mankind,  were  not  reduced 
to  any  system  until  the  middle  of  the  last 
century;  since  that  time,  political  eco- 
nomy has  been  cultivated  as  an  inductive 
science.  The  correctness  of  preconceived 
theories  has  been  tested  by  the  observa- 
tion and  analysis  of  facts ;  and  new  prin- 
ciples have  been  discovered  and  esta- 
blished by  the  same  means.  A  limited 
knowledge  of  facts  had  previously  been 
an  obstacle  to  the  progress  of  political 
economy ;  and,  on  the  other  hand,  the 
neglect  of  that  science  caused  indifference 
to  statistical  inquiries.  Statistics,  which 
had  been  neglected  until  political  eco- 
nomy rose  into  favour,  have  since  been 
cultivated  with  continually  increasing 
care  and  method,  as  that  science  has  been 
further  developed,  and  the  knowledge  of 
its  fundamental  principles  more  widely 
diffused. 

This  connection  between  political  theo- 
ries and  statistics,  while  it  has  led  to  the 
collection  of  many  data  which  would  not 
otherwise  have  been  obtained,  has  often 
introduced  a  partial  and  deceptive  state- 
ment of  facts,  in  order  to  support  precon- 
ceived opinions.  This  is  sometimes  un- 
justly objected  to  statistics,  as  if  it  were  a 
defect  peculiar  to  them.  That  facilities 
for  deception  are  afforded   by  statistics 
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cannot  be  denied;  but  fallacies  of  this 
kind,  like  all  others,  are  open  to  scrutiny 
and  exposure.  Reliance  need  not  be 
placed  upon  statements  of  facts  nor  on 
numbers,  unless  supported  by  evidence; 
and  inferences  from  them  should  only  be 
admitted  according  to  the  rules  by  which 
all  sound  reasoning  is  governed.  Falla- 
cies are  difficult  to  detect  in  proportion  to 
the  ingenuity  of  the  sophist  and  the  igno- 
rance or  inexpertness  of  his  opponents ; 
but  in  political  matters,  opposite  theories 
and  opinions  are  maintained  with  equal 
ability,  and  facts  and  arguments  are  in- 
vestigated with  so  much  jealousy,  that,  in 
the  end,  truth  can  hardly  fail  to  be  esta- 
blished. Neither  does  any  suspicion  of 
partiality  attach  to  such  facts  as  are  col- 
lected by  a  government  without  reference 
to  particular  theories.  Until  some  one 
has  shown  the  value  of  noting  a  certain 
class  of  facts  with  a  view  to  his  own 
inquiries,  no  pains  are  taken  to  obtain 
information  of  that  nature  from  the  best 
sources ;  but  as  soon  as  the  importance  of 
seeking  any  data  is  acknowledged,  the 
collection  of  them  becomes  the  business 
of  impartial  persons.  The  statist  must 
be  acquainted  with  the  purposes  to  which 
the  facts  collected  and  arranged  by  him 
are  likely  to  be  applied,  in  order  that  the 
proper  distinctions  and  details  may  be 
noted  in  such  a  manner  as  to  give  the 
fullest  means  of  analysis  and  inference ; 
but  his  services  are  greatest  when  he  does 
not  labour  in  support  of  a  theory. 

It  thus  becomes  part  of  the  business  of 
government  to  apply  all  the  means  in  its 
power  in  aid  of  statistics,  not  only  for  the 
administration  of  the  affairs  of  state,  but 
also  for  the  iniprovemwit  of  political 
science.  Abundance  and  accuracy  must 
be  the  object  of  a  government  in  collect- 
ing statistical  facts. 

We  would  lay  much  stress  upon  the 
collection  of  facts  by  the  supreme  power, 
because  the  classes  of  fasts  most  important 
in  political  inquiries  can  scarcely  ever  be 
searched  out  by  other  persons,  who  have 
not  access  to  the  offices  of  government, 
and  who  are  without  authority  to  demand 
information;  while  the  government  has 
ample  means  at  its  disposal,  and  can, 
without  diffioulty,  and  in  the  ordinary 
course  of  administration,  obtain   statis- 


tical information  of  the  highest  value* 
In  this  and  many  other  countries  the 
respective  governments  are  applying 
themselves  earnestly  to  statistical  investi 
gations.  In  England  a  statistical  depart- 
ment has  been  established  at  the  Board 
of  Trade  to  collect  and  arrange  all  the 
documents  of  a  statistical  nature  that  can 
be  obtained  through  any  department  or 
agency  of  government.  The  admirably 
organised  departments  of  the  French 
government  have  abundance  of  statistical 
materials  systematically  collected,  which 
they  never  fail  to  arrange  in  a  very  lucid 
manner,  and  to  analyse  with  much  ability. 
Great  credit  is  due  to  the  Belgian  govern- 
ment for  the  diligence  with  which  its 
several  departments  have  engaged  in 
statistics;  and  in  March,  1841,  the  king 
appointed  a  central  statistical  commission. 
"  The  object  of  this  commission,"  said  the 
minister  of  the  interior,  in  his  Report  to 
the  king,  "  will  be  to  bring  together  in  one 
common  depository  all  the  scattered  in- 
formation which  is  at  present  collected  by 
the  different  departments  of  government ; 
and  it  will  propose  models  for  the  state- 
ments and  tables  employed  in  collecting 
and  classifying  the  elements  of  official 
publications."  He  adds,  that  "if  the 
commission  carries  out  satisfactorily  tlx.' 
object  proposed,  the  government,  the 
legislative  chambers,  and  the  country, 
will  find  in  the  official  statistical  publica- 
tions, authentic  documents  calculated  U^ 
throw  light  on  all  matters  of  discussion, 
to  encourage  useful  works,  and  to  make 
known  annually  the  situation,  the  strengtli. 
and  the  material  and  moral  resources  of 
the  kingdom."  The  useful  results  of  this 
commission,  it  may  be  hoped,  will  not  W' 
confined  to  Belgium.  The  world  at  large 
is  interested  in  the  statistics  of  any  coun- 
try ;  and  improved  methods  of  conducting 
statistical  inquiries  must  be  generally 
applicable. 

But  while  governments  are  thus  en- 
gaged, there  is  ample  room  for  the  la- 
bours of  individuals.  Local  statistics  of 
all  kinds  are  open  to  them.  The  books 
and  records  of  public  institutions,  facts 
relating  to  particular  trades,  to  the  moral 
and  social  state  of  different  classes  of 
society,  and  other  matters  apparently  of 
local  interest  only,  often  present  results: 
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as  important  as  those  derived  from  in- 
quiries on  a  more  extended  scale.  Good 
service  also  may  often  be  done  by  a  ju- 
dicious selection  and  comparison  of  mat- 
ters not  brought  together  in  official  state- 
ments, with  a  view  to  the  illustration  of 
principles  of  science  or  experiments  in 
legislation,  and  by  suggestions  and  criti- 
cism, which  may  direct  the  attention  of 
government  to  particular  branches  of  in- 
quiry, to  improvements  in  the  mode  of 
carrying  them  on,  or  in  the  form  in 
which  they  are  published. 

It  would  be  useless  to  attempt  an  enu- 
meration of  the  various  matters  that  are 
included  in  the  province  of  statistics,  but 
for  the  more  convenient  consideration  of 
the  subject  it  may  be  divided  into — 1, 
Historical  statistics,  or  facts  illustrative 
of  the  former  condition  of  a  state ;  2, 
Statistics  of  population ;  3,  of  revenue ;  4, 
of  trade,  commerce,  and  navigation;  .5, 
a£  the  moral,  social,  and  physical  condi- 
tion of  the  people.  Each  of  these  divi- 
sions will  furnish  ample  materials  for 
inquiry.  The  article  Census  will  serve 
as  an  example  of  the  use  to  which  such 
materials  may  be  applied,  and  the  article 
Intkbment. 

STATUTE.  Bills  which  have  passed 
through  the  houses  of  lords  and  com- 
mons and  received  the  royal  assent  be- 
come Acts  of  parliament,  and  are  some- 
times spoken  of  collectively  as  forming 
the  body  of  statutes  of  the  realm.  But 
a  more  restricted  application  of  the  word 
is  generally  in  use,  by  which  private 
acts  of  parliament  [Bill  in  Parlia- 
ment] are  excluded,  and  even  public 
acts  when  their  purpose  is  temporary. 
The  application  is  still  more  restricted 
when  the  measures  of  the  early  parlia- 
ments are  the  subject  in  question,  for 
many  acts  passed  and  received  the  royal 
assent  which  belong  to  the  class  </f  public 
acts  and  are  found  at  large  on  the  Rolls 
of  Parliament,  which  are  not  accounted 
statutes  in  the  sense  in  which  that  word 
is  ordinarily  used. 

No  strict  definition  can  be  given  of 
those  results  of  the  deliberations  in  par- 
liament to  which  the  king  has  signified 
his  assent,  which  are  now  called  the 
Statutes  of  the  realm.  We  may  distinguish 
fiiem  from  olher   enactments  of   early 


times,  as  follows:  they  were  at  a  very 
remote  period  separated  from  the  rest, 
written  in  books  apart  from  the  rest,  and 
received  by  the  courts  of  law  as  of 
equal  authority  with  the  antient  customs 
of  the  realm. 

Probably  also  they  have,  with  very  few 
exceptions,  a  more  general  bearing  than 
the  other  public  acts  which  are  found 
upon  the  rolls  of  parliament. 

Three  volumes,  preserved  in  the  court 
of  Exchequer,  and  now  in  the  custody  of 
the  Master  of  the  Eolls,  contain  the  body 
of  those  enactments  which  are  called 
statutes.  One  volume  contains  the 
statutes  passed  before  the  beginning 
of  the  reign  of  Edward  III.;  and  tbe 
other  two,  those  from  1  Edward  III.  to  7 
Henry  VIII.,  all  very  fairly  written. 
These  may  be  considered  as  the  manu- 
scripts of  the  early  statutes  of  superior 
value,  if  not  of  superior  antiquity  as  to 
the  earlier  portions,  to  the  many  similar 
collections  which  are  in  the  libraries  of 
the  inns  of  court,  of  the  universities,  of 
the  British  Museum,  and  in  some  other 
depositories  public  and  private.  These 
numerous  manuscript  copies  of  the  sta- 
tutes are  in  substance  pretty  nearly  the 
same,  though  some  of  these  collections 
contain  statutes  which  are  not  admitted 
into  others.  These  books  are  not  con- 
sidered in  the  light  of  authorised  enrol- 
ments of  the  statutes.  For  the  authentic 
and  authoritative  copies,  if  any  question 
arises,  recourse  must  be  had  (1)  to  what 
are  called  the  Statute  Rolls  at  the  Tower, 
which  are  six  rolls  containing  the  statutes 
from  6  Edward  I.  to  8  Edward  IV.,  ex' 
cept  from  8  to  25  Henry  VI. ;  (2)  to  the 
enrolments  of  acts  of  parliament  which  are 
preserved  at  the  Rolls  chapel  from  1 
Richard  III.;  (3;  to  exemplifications  and 
transcripts  with  writs  annexed,  signifying 
that  they  were  transmitted  by  authority 
to  certain  courts  or  other  parties,  who 
were  required  to  take  notice  of  them,  of 
which  many  remain  in  the  Exchequer 
and  elsewhere;  (4)  in  those  since  12 
Henry  VII.,  to  the  original  acts  in  the 
parliament  office;  (5)  the  rolls  andjoui-- 
nals  of  parliament ;  (6)  the  close,  patent, 
fine,  and  charter  rolls  at  the  Tower ;  on 
which  statutes  are  sometimes  found. 

With  the  parliament  of  the  reign  Ot 


STATUTE. 


[  752 


STATUTE. 


Richard  III.  began  the  practice  of  print- 
ing, and  in  that  manner  publishing,  the 
acts  passed  in  each  session.  This  fol- 
lowed very  soon  on  the  introduction  of 
printing  into  England.  Before  that  time 
it  had  been  a  frequent  practice  to  trans- 
mit copies  of  the  acts  as  passed  to  the 
sheriffs  of  the  different  shrievalties  to  be 
by  them  promulgated.  The  practice  of 
printing  the  sessional  statutes  has  con- 
tinued to  the  present  time. 

Before  the  first  of  Richard  III.  the  aid 
of  the  press  had  been  called  in  to  give 
extended  circulation  to  the  older  statutes. 
Before  1481  it  is  believed  that  an  abridg- 
ment of  the  statutes  was  printed  by  Let- 
ton  and  Machlinia,  which  contains  none 
later  than  33  Henry  VL,  1455.  To  the 
next  year  is  assigned,  by  those  who  have 
considered  this  subject,  a  collection,  not 
abridged,  from  1  Edward  III.  to  22  Ed- 
ward IV.  Next  to  these  in  point  of  anti- 
quity is  to  be  placed  a  collection  printed 
by  Pynson  about  1497,  who  also,  in  1508, 
printed  what  he  entitled  '  Antiqua  Sta- 
tuta,'  containing  Magna  Charta,  Charta 
de  Foresta,  the  Statutes  of  Merton,  Marl- 
bridge,  and  Westminster  primum  and 
secundum.  This  was  the  first  publica- 
tion of  those  very  early  statutes. 

In  the  reign  of  Henry  VIII.  the  first 
English  abridgment  of  the  statutes  was 
printed  by  Rastall ;  and  during  that  reign 
and  in  the  succeeding  half  century  there 
were  numerous  impressions  published  of 
the  old  and  recent  statutes  in  the  original 
Latin  and  French,  or  in  English  transla- 
tions. Barker,  about  1587,  first  used  the 
title  *  Statutes  at  Large.' 

In  1 6 1 8  two  large  collections  of  statutes, 
ending  in  7  James  I.,  were  published, 
called  Rastall's  and  Pulton's.  Pulton's 
collection  was  several  times  reprinted 
with  additions. 

In  the  eighteenth  century  an  addition, 
in  six  folio  volumes,  was  published  by 
Mr.  Serjeant  Hawkins  in  1735,  contain- 
ing the  statutes  to  7  George  II.  Cay's 
edition,  in  1758,  in  the  same  number  of 
volumes,  contains  the  statutes  to  30 
George  II.  Continuations  of  these  works 
were  published  as  fresh  statutes  were 
passed ;  and  another  work  in  4to.,  of  the 
same  kind,  was  begun  in  1762,  well 
known  by  the  designation  of  Ruff  head's 


'  Statutes  at  Large.'  Pickering's  edi- 
tion is  in  8vo.,  and  ends  with  1  George 
III. 

None  of  these  collections  had  ever  been 
published  by  authority  of  the  state,  and 
though  able  men  had  been  employed  upon 
them,  they  have  been  thought  by  many 
competent  judges  not  adequate  to  the  im- 
portance of  the  subject,  and  to  be  liable 
moreover  to  some  serious  objections. 
This  led  a  committee  of  the  House  of 
Commons,  who,  in  1800,  were  appointed 
to  inquire  into  the  state  of  the  Public  Re- 
cords, to  recommend,  among  other  things, 
that "  a  complete  and  authoritative  edition 
of  all  the  statutes  should  be  published." 
When  the  commission  was  appointed  for 
carrying  into  effect  the  recommendations 
of  this  committee,  they  proceeded  to  the 
execution  of  this  project ;  and  finally,  be- 
tween the  years  1810  and  1824,  they 
produced,  in  a  series  of  large  volumes,  a 
critical  edition  of  the  statutes  (including 
the  early  public  charters),  ending  wi& 
the  close  of  the  reign  of  Queen  Anne. 
This  is  what  is  now  considered  the  most 
authentic  edition  of  the  statutes,  and  it  is 
supplied  with  a  valuable  index.  It  forms 
ten  folio  volumes.  In  the  large  intro- 
duction to  that  work  there  is  a  more  par- 
ticular account  of  the  former  editions  of 
the  statutes  and  of  the  means  for  making 
such  a  work  as  this  complete. 

The  statutes  passed  in  the  Imperial 
Parliament  of  Great  Britain  are  printed 
by  the  queen's  printers,  in  foolscap  folio, 
and  sold  at  the  Act  Oftice,  near  Gough 
Square,  Fleet  Street,  London,  in  separate 
acts,  at  the  rate  of  three  halfpence  a  sheet 
(4  pages)  for  public  acts  and  three  pence 
a  sheet  for  private  acts.  An  8vo.  edition 
is  also  published,  which  is  sold  at  the 
rate  of  one  penny  a  sheet  (16  pages  8vo.), 
at  Richards's,  in  Fleet  Street,  London, 
and  any  sheet  or  sheets  may  be  purchased, 
so  as  to  include  one  or  more  acts.  The 
acts  are  not  published  separately  in  this 
edition,  as  they  are  in  the  folio  edition. 

The  statutes  of  the  realm  are  generally 
divided  into  two  classes — Public  and  Pri- 
vate [Parliament,  p.  4G8] ;  but  they  may 
more  conveniently  be  distributed  into 
three  classes — Public  General,  Public  Lo- 
cal, and  Private.  The  two  former  only 
come  within  the  term  '•  laws,"  in  the  pro- 
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per  acceptation  of  the  term.  The  private 
acts  embody  special  privileges  conferred 
on  individuals,  or  the  sanction  of  the  le- 
gislature to  private  arrangements  regard- 
ing property ;  and  before  they  can  be 
enforced,  they  must  be  pleaded  before 
the  courts  of  law,  like  contracts,  or  the 
titles  of  estates.  The  Public  Local  sta- 
tutes, though  published  separately,  and 
though  the  standing  orders  of  the  Houses 
of  Parliament  require  that  on  account  of 
the  private  interests  which  they  are  often 
likely  to  affect,  certain  preliminary  notices 
and  other  proceedings  should  take  place 
before  they  are  passed  through  their 
stages,  are  yet,  in  contemplation  of  law,  in 
the  same  position  as  the  Public  General 
Statutes.  Formerly  all  the  public  sta- 
tutes, local  and  general,  were  published 
together  and  numbered  consecutively; 
but  from  the  year  1798  downwards,  the 
local  acts  have  been  separately  enu- 
merated in  distinct  volumes.  The  legis- 
lation of  a  session  generally  fills  one 
-volume  with  general,  and  three  or  four 
Avith  local  statutes.  The  latter  are  not 
always  the  more  numerous,  but  from  the 
quantity  of  detailed  arrangements  regard- 
ing local  places  and  circumstances,  and 
the  rights  and  obligations  of  parties  em- 
bodied in  them,  they  are  generally  much 
larger  than  the  general  statutes.  As, 
from  the  quantity  of  railway  and  other 
joint-stock  schemes  this  branch  of  legis- 
lation is  rapidly  increasing,  the  means  of 
simplifying  and  abbreviating  it  have  oc- 
cupied the  attention  of  law  reformers,  and 
some  steps  have  been  taken  to  accomplish 
this  end.  It  had  been  observed  that 
there  are  some  clauses  that  are  or  ought 
to  be  common  to  all  local  acts.  In  embo- 
dying the  matters  which  should  be  of  the 
same  character  in  every  one  of  the  local 
statutes,  different  draftsmen  used  dif- 
ferent expressions ;  and  the  courts  of  law 
had  on  this  account  often  to  give  a  prac- 
tically different  effect  to  clauses  which 
were  intended  to  accomplish  the  same 
thing.  Great  intricacy  and  confusion 
were  thus  gradually  finding  their  way 
into  the  institutions  of  the  country ;  and 
in  a  considerable  department  of  the  law 
of  the  United  Kingdom,  Voltaire's  sar- 
casm on  the  provincial  laws  of  France, 
that  a  traveller  changes  laws  as  often  aft 
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he  changes  horses,  was  likely  to  be  veri- 
fied. During  the  session  of  parliament 
of  1845  an  effort  was  made  to  remedy 
this  defect  in  local  legislation.  Three 
public  general  acts  were  passed,  of  which 
the  following  are  the  titles :  '  An  Act  for 
consolidating  in  one  Act  certain  Provi- 
sions usually  inserted  in  Acts  with  respect 
to  the  Constitution  of  Companies  incor- 
porated for  carrying  on  Undertakings 
of  a  public  Nature ;'  •  An  Act  for  con- 
solidating in  one  Act  certain  Provisions 
usually  inserted  in  Acts  authorising  the 
taking  of  Lands  for  Undertakings  of  a 
public  Nature  ;'  and  '  An  Act  for  conso- 
lidating in  one  Act  certain  Provisiors 
usually  inserted  in  Acts  authorising  the 
making  of  Railways.'  To  prevent  con 
fusion,  a  distinct  series  of  these  acts  was 
passed  applicable  to  Scotland.  In  each 
of  these  Acts  there  is  a  provision  that  it 
shall  have  reference  to  all  local  acts  for 
the  undertakings  to  which  it  applies. 
"  And  all  the  provisions  of  this  Act,  save 
so  far  as  they  shall  be  expressly  varied 
or  excepted  by  any  such  act,  shall  apply 
to  the  undertaking  authorised  thereby  so 
far  as  the  same  shall  be  applicable  to 
such  undertaking;  and  shall,  as  well  as 
the  clauses  and  provisions  of  every  other 
Act  which  shall  be  incorporated  with 
such  Act,  form  part  of  such  Act,  and  be 
construed  together  therewith  as  forming 
one  Act."  It  is  hoped  that  this  arrange- 
ment may  in  some  measure  economise 
local  legislation;  but  its  most  important 
influence  will  be  in  the  production  of 
uniformity  in  the  law  of  jomt-stock  com- 
panies authorised  by  statute. 

STATUTE  (Scotland).  It  would  be 
difficult  to  explain  the  character  of  the 
older  legislation  of  Scotland,  the  method 
in  which  it  was  sanctioned,  or  the  con- 
stitution of  the  bodies  by  which  it  was 
passed.  All  the  light  that  probably  is 
to  be  obtained  on  the  early  history  of 
the  statute-law  has  lately  been  embodied 
by  Mr.  Innes,  in  his  preface  to  the 
edition  of  the  '  Scottish  Statutes  and 
old  Laws,*  published  by  the  Record 
Commission.  "  Whatever,"  he  says, 
"  may  be  the  case  in  other  countries,  it  is 
not  easy  in  Scotland  to  distinguish  the 
antient  legislative  court  or  council  of  the 
sovereign  from  that  which  discharged 
8c 
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the  duty  of  counselling  the  king  in  judi- 
cial proceedings.  The  early  lawgivers, 
indeed,  enacted  statutes  by  the  advice  of 
the  '  bishops,  earls,  thanes,  and  whole 
community,  or  'through  the  common 
counsel  of  the  Kynryk ;'  but  during  the 
reigns  previous  to  Alexander  III.  we  find 
the  king  also  deciding  causes  in  a  simi- 
lar assembly  of  magnates :  while  laws  of 
the  greatest  importance,  and  affecting  the 
interests  of  whole  classes  of  the  commu- 
nity, bear  to  be  enacted  by  the  king  and 
'  his  judges.' "  It  is  probable  that  the  prac- 
tice of  the  assembly,  legislative  or  judi- 
cial, of  the  principal  barons,  though 
irregular,  was  in  general  an  imitation  of 
the  parliament  of  England.  Before  the 
war  of  independence  the  lands  of  the 
southern  districts  of  Scotland  had  been 
in  a  great  measure  partitioned  among 
Norman  adventurers,  some  of  whom  owed 
a  double  allegiance  to  the  crowns  both  of 
England  and  Scotland ;  and  it  was  natural 
that  they  should  bring  with  them  the  prac- 
tices and  opinions  of  the  country  with 
which  they  were  earliest  connected.  A 
large  proportion  of  the  lowland  population 
of  Scotland  were  at  the  same  time  Saxon 
refugees  from  England.  So  early  as  the 
reign  of  David  I.  (1125)  we  begin  to  find 
that  the  municipal  corporations  had  a 
voice  in  the  ratification  of  the  laws. 
"  The  parliament,"  says  Mr.  Innes,  "  as- 
sembled by  John  Balliol  at  Scone,  on  the 
9th  of  February,  1292,  was  probably  the 
first  of  the  national  councils  of  Scotland 
which  bore  that  name  in  the  country  at 
the  time,  although  later  historians  have 
bestowed  it  freely  on  all  assemblies  of  a 
legislative  character.  We  have  no  rea- 
son to  believe  that  any  change  in  its  con- 
stitution occasioned  the  adoption  of  the 
new  term,  which  soon  became  in  Scotland, 
as  in  England,  the  received  designation 
of  the  great  legislative  council  solemnly 
assembled.  It  was  not  till  a  few  years 
later,  on  occasion  of  negotiating  an  alli- 
ance with  France,  that  Balliol,  probably 
at  the  desire  of  the  French  king,  procured 
the  treaty  to  be  ratified,  not  only  by  the 
prelates,  earls,  and  barons,  but  by  certain 
of  the  burghs  of  his  kingdom.  That 
treaty  was  finally  ratified  at  Dunfermline 
on  the  23rd  day  of  February,  129.5;  and 
the  seals  of  «ix  burghs  were  then  affixed 


to  the  deed,  along  with  those  of  foul 
bishops,  four  monasteries,  four  earls,  and 
eleven  barons.  Notwithstanding  this  very 
formal  ratification,  however,  it  may  be 
doubted,  both  from  the  peculiar  phraseo- 
logy of  the  deed  itself,  and  from  the 
silence  of  historians  as  to  any  meeting  of 
a  parliamentary  nature  in  which  it  could 
have  been  voted,  whether  the  parties 
stated  as  consenting,  and  especially  whe- 
ther representatives  of  those  six  burgh.s, 
were  actually  present  as  in  a  national 
assembly  or  parliament." 

The  acts  which  were  thus  sanctioned — 
sometimes,  perhaps,  by  the  separate  ad- 
hesion of  the  principal  interests  of  the 
country,  sometimes  in  assemblies — were 
of  a  mixed  character.  Some  were  judg- 
ments in  particular  disputes,  accompanied 
probably  by  the  announcement  of  a  prin- 
ciple on  which  such  questions  should 
thenceforth  be  decided ;  others  were  acts 
of  executive  authority ;  and  others  might 
be  regulations  having  the  character  of 
fixed  and  general  laws.  When  these  pro- 
ceedings related  to  matters  of  private 
right,  the  recording  instrument  would  be 
put  into  the  hands  of  the  party  interested. 
"  When  the  proceedings  of  the  national 
council,"  says  the  authority  already  cited, 
"  related  to  matters  of  a  more  public  na- 
ture, such  as  negotiations  with  foreign 
states,  its  earliest  records  were  probably 
of  a  similar  kind,  and  consisted  of  nothing 
more  than  the  indentures  or  other  diplo- 
macy which  embodied  the  results  of  its  de- 
liberations. Perhaps  the  earliest  instances 
of  this  kind  that  now  remain  are  those 
important  deeds  of  the  reign  of  Alexander 
III.,  when,  however,  a  more  artificial 
system  must  have  been  beginning  to  pre- 
vail. It  would  be  still  more  interesting 
to  ascertain  the  modes  in  which  the  more 
general  ordinances  and  laws  of  the  realm 
were  enacted  and  recorded ;  but  on  this 
head  the  loss  of  every  original  document 
has  left  us  entirely  to  conjecture.  Judg- 
ing, however,  from  the  mutilated  and 
imperfect  transcripts  of  a  later  age,  and 
from  the  analogy  of  the  other  states  of 
Europe,  it  would  appear  that  the  more 
important  and  general  statutes  were 
framed  into  short  capitulars,  and  in- 
grossed  into  a  writ,  addressed,  in  the 
name  of  the  king,  to  the  chief  ministers 
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of  the  law  in  the  different  districts  of  the 
kingdom,  requiring  the  publication  and 
observance  of  them.  The  laws  of  the 
burghs,  the  assizes  of  David  I.  and  of 
William,  and  the  statutes  of  Alexander 
II.,  as  found  in  the  old  manuscript  com- 
pilations of  lawyers,  seem  to  be  the  frag- 
ments of  various  capitulars  of  this  kind." 
The  assizes  of  David  I.,  *  Assise  Regis 
David,'  are  reported  to  be  the  oldest  frag- 
ments of  legislation  in  Scotland,  and  are 
partly,  but  not  entirely,  traceable  to  so 
early  a  period  as  the  reign  of  the  king 
with  whose  name  they  are  associated. 
The  burgal  laws, '  Leges  Quatuor  Burgo- 
runi,'  constitute  the  oldest  systematic  col- 
lection of  laws.  They  too  may  be  re- 
ferred to  the  reign  of  David,  and  though 
historians  give  him  the  credit  of  having 
planned  the  whole  system  of  the  muni- 
cipal corporations,  it  is  more  likely  that 
this  code  of  laws  embodies  the  privileges 
and  restrictions  which  had  gradually  come 
into  existence  with  the  growing  influence 
of  the  burghs.  The  coincidence  between 
these  early  vestiges  of  Scottish  legislation 
and  the  old  law  of  England  is  remarkable. 
Both  in  the  assize,  and  in  the  burgh  laws, 
technical  phraseology  is  frequently  used, 
which  still  belongs  to  the  law  and  prac- 
tice of  England,  but  has  long  been  disused 
in  Scotland.  Indeed,  it  is  very  clear  that, 
before  the  attempt  of  Edward  I.  to  be 
master  of  Scotland,  there  was  much  har- 
mony in  tone  and  spirit  between  the  two 
nations,  and  that  Scotland  generally  fol- 
lowed or  accompanied  England  in  her 
constitutional  progress.  There  is  a  still 
more  remarkable  coincidence  of  legisla- 
tion in  the  celebrated  Regiam  Majesiatem, 
or  general  code  of  the  old  laws  of  Scot- 
land. It  was,  like  the  fragments  men- 
tioned above,  attributed  to  David  I.,  who 
had  obtained  the  character  of  the  Justi- 
nian of  Scotland ;  but  it  is  undoubtedly  of 
later  date.  In  the  sixteenth  and  seven- 
teenth centuries  it  was  very  popular,  as  an 
undoubted  early  national  code ;  but  it  was 
subsequently  discovered  to  have  many- 
features  in  common  with  the  compilation, 
•  De  Legibus  et  Consuetudinibus  Anglia;,' 
attributed  to  Ranulph  de  Glanvil,  jus- 
ticiar of  England,  and  then  it  acquired 
the  evil  reputation  of  being  a  code  pre- 
pared by  Edward  1.,  for  the  purpose  of 


subjecting  Scotland  to  the  law  of  England. 
"  Upon  an  accurate  collation  of  the  books," 
says  Mr.  Innes,  "  it  appears  that  the  four- 
teen books  of  Glanvil  contain  in  system- 
atic arrangement,  with  some  inconsider- 
able exceptions,  the  same  matter,  almost 
in  the  same  words,  which  the  compiler  of 
the  '  Regiam '  has  put  into  four  books  (in 
imitation  of  the  Institutes  of  the  Roman 
law),  but  divested  of  all  systematic  order. 
Many  minute  variations  are  found,  and 
when  these  are  intentional,  they  are 
plainly  caused  by  a  desire  to  suit  t\i- 
text  of  the  English  law-book  to  the  loca. 
circumstances  of  Scotland;  when  they 
have  happened  accidentally,  the  vitiated 
or  unintelligible  text  of  the  Scotch  book 
is  readily  corrected  by  a  comparison  with 
the  English  author.  There  are,  how- 
ever, chapters  in  the  *  Regiam '  which  are 
not  in  Glanvil,  Part  of  these  are  extracts 
from  the  civil  and  canon  law,  and  the 
remainder,  joined  inartificially  to  the  sur- 
rounding text,  appear  to  be  genuine  chap- 
ters of  antient  Scotch  laws,  most  of  which 
can  be  traced  to  their  sources  in  the  sta- 
tutes of  the  early  kings  now  collected."' 
Mr.  Innes  does  not  believe  in  the  theory 
that  the  *  Regiam '  was  prepared  under 
the  authority  of  Edward  I.,  but  thinks  \\s 
resemblance  to  the  English  compilatior 
may  be  attributed  to  the  spirit  of  imitation. 
The  'Regiam  Majestatem,'  so  named 
from  the  words  with  which  it  commences, 
is,  along  with  the  burgh  laws,  and  other 
vestiges  of  early  legislation,  printed  in 
the  first  volume  of  the  edition  of  the 
Scottish  statutes  issued  by  the  Record 
Commission.  None  of  the  contents  of 
this  first  volume,  however,  come  within 
the  description  of  the  accepted  statute 
law  of  Scotland.  They  are  curious  ves- 
tiges of  constitutional  history ;  and  if  it 
be  necessary  for  ascertaining  the  just  ap- 
plication of  any  settled  principle  of  law 
by  a  reference  to  its  origin,  these  old  col- 
lections are  sometimes  referred  to;  but 
they  are  not  admitted  as  direct  authority 
in  the  substance  of  the  law.  In  1566  a 
commission  was  issued  for  the  collection 
and  publication  of  the  statute  law,  and 
they  speedily  published  a  series  of  sta- 
tutes reaching  from  1424  to  1564.  It 
is  at  the  former  date  that  the  statute  law, 
properly  speaking,  commences,  and  it 
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proceeds  thence  in  a  regular  series  to  the 
Union  with  England.  Several  of  the  most 
important  statutes  still  in  force — as,  for 
instance,  that  which  secures  to  the  agri- 
cultural tenant  the  continuance  of  his 
lease,  notwithstanding  the  death  of  the 
landlord  by  whom  it  may  have  been 
granted — date  back  to  the  earlier  part 
of  the  fifteenth  century.  The  Scottish 
acts  are  referred  to  by  the  date  of  the 
parliament  in  which  they  are  passed,  and 
their  numerical  order ;  as, '  The  Act  1424, 
c.  25  ;'  'The  Act  1661,  c.  16.'  The  early 
•tatutes  are  brief  and  sententious,  and 
were  admired  by  Bacon  for  "  their  excel- 
lent brevity."  The  following  are  two 
successive  Acts  of  the  Parliament  of  1424, 
given  in  full : — 

"  Item,  it  is  decreeted  be  the  haill  par- 
liament, and  forbidden  be  our  soveraine 
lorde  the  king,  that  ony  leagues  or  bandes 
be  maid  amongst  his  lieges  in  the  realme ; 
and  gif  onie  has  bene  maid  in  time  by- 
gane,  that  they  be  not  keeped  nor  halden 
in  time  to  cum." 

"  Item,  it  is  ordained  that  na  horse  be 
sauld  out  of  the  realme,  quhill  at  the 
least  they  be  three  yeir  auld  outgane, 
under  the  peine  of  escheitte  of  them  to 
the  king." 

From  the  date  of  the  accession  of  Bruce, 
after  the  war  with  England,  the  Scots 
long  entertained  a  feeling  of  national  jea- 
lousy and  enmity  towards  England ;  and 
though  some  of  the  kings  introduced 
Southern  practices,  we  do  not  find  that 
steady  imitation  and  adoption  of  the  con- 
stitutional movements  of  the  English  par- 
liament which  characterise  the  earlier 
period,  but  rather  an  isolated  creation  of, 
and  adherence  to^  national  peculiarities. 
The  Scottish  parliament  was  not  divided 
like  the  English  into  two  houses,  but  the 
three  estates — the  clergy,  the  barons  and 
other  freeholders,  and  the  burgesses — 
formed  one  assemblage.  The  method 
of  conducting  legislative  business  was 
very  different  from  that  which  came  into 
use  in  England.  At  the  commencement 
of  the  sittings  a  committee  was  chosen, 
called  Lords  of  the  Articles,  who  had  the 
duty  of  preparing  and  arranging  the  mat- 
ters to  be  laid  before  the  House  for  its  ap- 
proval. It  thus  appears  to  have  generally 
happened  that  the  full  assemblage  only 


met  on  the  first  and  the  last  days  of  a 
session :  on  the  former  the  lords  of  the 
articles  were  chosen ;  on  the  latter,  the 
statutes  or  other  proceedings  prepared  by 
this  committee  were  voted  on,  and  sanc- 
tioned or  rejected.  The  royal  assent  was 
given  by  touching  the  act  with  the  scep- 
tre ;  but  some  constitutional  writers  main- 
tain that  this  was  a  mere  court  ceremony, 
and  that  an  act  which  had  passed  the 
three  estates  became  law  without  any 
sanction  from  the  king.  It  became  a 
principle  which  widely  distinguished  the 
legislation  of  Scotland  from  that  of  Eng- 
land, that  in  the  former  country  statutes 
might  cease  to  be  law  by  merely  falling 
into  desuetude.  Of  the  statutes  of  the 
Scottish  parliament,  those  only  are  now 
law  which  are  said  to  be  in  viridi  obser- 
vantid.  By  this  principle  the  statute  law 
has  silently  modified  itself  to  the  charac- 
ter of  the  times ;  and,  though  not  formally 
repealed,  the  barbarous  laws  of  periods  ot 
bigotry  or  violence  have  ceased  to  be  en- 
forceable. Since  the  Union  of  1707,  it 
has  been  considered,  in  conformity  with 
the  English  doctrine,  that  an  act  passed 
by  the  British  parliament  must  be  held  as 
law,  and  judicially  enforceable,  until  it 
is  repealed. 

The  law  of  Scotland,  the  judicial  and 
executive  system,  and  the  ecclesiastical 
polity,  being  quite  distinct  from  the  cor- 
responding institutions  of  England,  many 
statutes  are  from  time  to  time  passed  by 
the  British  legislature  solely  applicable  to 
Scotland,  prepared  by  persons  profession- 
ally acquainted  with  the  institutions  oi" 
that  part  of  the  empire.  The  revenu<' 
laws  of  Scotland  were  formerly  distinct ; 
but  now,  with  few  exceptions,  one  system 
embodied  in  one  series  of  acts  applies  tjo 
the  United  Kingdom.  In  matters  of  na- 
tional policy,  and  frequently  in  the  cri- 
minal law  and  in  legislation  for  internal 
economy,  acts  are  made  applicable  both 
to  England  and  Scotland  at  the  same 
time.  In  these  departments  of  legislation 
much  confusion  has  arisen  from  its  either 
being  left  doubtful  whether  a  statute  ap- 
plies to  Scotland,  or  from  terms  being  used 
which  are  not  the  proper  technical  phrase- 
ology of  Scottish  law.  This  uncertainty' 
has  been  a  considerable  source  of  litiga- 
tion in  Scotland;   and  the  courts  have 
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been,  from  the  want  of  uniformity  in  the 
(imposition  of  the  statutes,  hitherto  un- 
able to  form  any  rule  serving  as  a  crite- 
rion for  the  extension  of  such  acts  to 
Scotland.     In  many  cases— such  as  the 
Bankrupt  Act,  the  Tithes  Commutation 
ict,  &c. — the  institutions  to  which  the  le- 
gislation refers  distinctly  limit  its  appli- 
cation to  England.     In  other  instances, 
however,  general  laws  are  made  which 
are  as  applicable  to  Scotland  as  to  Eng- 
land, while  the  machinery  by  which  the 
act  directs  them  to  be  enforced  is  to  be 
found  only  in  England.     In  many  in- 
stances these  acts  have  only  been  capable 
of  enforcement  in  Scotland  by  reading, 
instead  of  English  institutions,  those  of 
Scotland  which  most  nearly  correspond 
with   them — as,    by   substituting    "  The 
Court  of  Session"  for  "The  Courts  of 
Record  at  Westminster."     The   remedy 
for  this  evil  appears  to  be,  to  incorporate 
with  each  act  a  clause  stating  the  territo- 
rial extent  of  its  application  ;  and,  when- 
ever it  is  intended  that  it  shall  apply  to 
Scotland,  to  have  clauses  especially  appli- 
cable to  its  enforcement  in  that  part  of  the 
empire. 

STATUTE  (Ireland).  In  Ireland, 
the  method  by  which  the  early  irregular 
convocations,  called  Parliaments,  passed 
their  acts,  appears  to  have  been  a  close 
imitation  of  the  English  practice.  The 
authenticated  printed  statutes  begin  in 
the  year  1310—3  Edw.  II.  After  five 
short  acts  of  this  parliament  there  is 
a  hiatus  until  the  year  1429,  although 
it  is  known  in  history  that  repeated  par- 
liaments were  held  in  the  interval. 
Many  of  these  statutes  are  character- 
istic indications  of  the  state  of  the 
country,  and  throw  light  on  the  domina- 
tion of  the  English  over  the  natives — 
e.g.,  the  25  Hen.  VI.  c.  4,  'An  Act, 
that  he  that  will  be  taken  for  an  English- 
man, shall  not  use  a  Beard  upon  his  upper 
Lip  alone ;  the  Offender  shall  be  taken 
as  an  Irish  Enemy :'  28  Hen.  VI.  c.  3, 
'  An  Act,  that  it  shall  be  lawful  for 
every  Liegeman  to  kill  or  take  notorious 
Thieves,  and  Thieves  found  rdbbing, 
spoiling,  or  breaking  Houses,  or  taken 
with  the  manner:'  and  in  later  times 
(the  7  Wm.  III.  c.  21),  *  An  Act  for  the 
better  suppressing  Tories,  Robbers,  and 


Rapparees ;    and    for    preventing    Rob- 
beries,  Burglaries,    and    other    heinous 
Crimes.'      The    Statute    of   Drogheda, 
commonly  called  Poyning's  Law,  passed 
in  1495  (10  Hen.  VII.),  had  a  marked 
influence  on  the  later  legislation  and  con- 
stitutional history  of  Ireland.  By  chap.  22 
it  was  enacted,  that  all  the  acts  then  or 
late  passed  in  England,  "  concerning  or 
belonging  to  the  common  and  public  weal 
of  the  same,"  should  be  law  in  Ireland. 
By  chap.  4  it  was  provided,  that  no  par- 
liament should  afterwards  be   held    in 
Ireland   until    the    lord-lieutenant    and 
council  had  certified   the  king   of  the 
causes  and  considerations  for  holding  it, 
and  of  the  acts  proposed  to  be  passed  at  it, 
and  a  licence  had  been  obtained  from 
England  accordingly.     Thus  no  measure 
could  be  proposed  for  the  adoption  of  par- 
liament until  it  had  first  received  the  royal 
assent  in  England.    It  is  believed  that  this 
badge  of  servitude  prevented  the  passing 
of  many  exterminating  acts,  which,  in 
times  of  anarchy,  discord,  or  tyranny,  the 
Irish  ministry,  and  their  partisan-parlia- 
ments, would  have  readily  passed.    This 
act  was  repealed,  and  the  independence  of 
the  Irish  legislature  restored  by  the  cele- 
brated measure  of  1783.     By  the  Act  of 
Union,  in  1800,  the  Irish  Parliament  was 
merged    in    the  United  Parliament    of 
Great  Britain  and  Ireland.  [Parliament 
OF  Ireland.] 

STATUTE  OF  FRAUDS.  This 
name  is  applicable  to  any  statute  the 
object  of  which  is  to  prevent  fraud, 
but  it  is  particularly  applied  to  the  29 
Car.  II.  c.  3,  which  is  entitled  the  *  Sta- 
tute of  Frauds  and  Perjuries.'  One  object 
of  the  statute  was  to  prevent  disputes  and 
frauds  by  requiring  in  many  cases  written 
evidence  of  an  agreement.  Before  the 
passing  of  this  statute  many  conveyances 
of  land  were  made  without  any  writing 
as  evidence  of  the  conveyance.  An 
estate  in  fee-simple  could  be  conveyed  by 
livery  of  seisin,  accompanied  with  pro- 
per words,  and  a  use  could  also  be  de- 
clared by  parol.  No  writing  was  neces- 
sary to  convey  any  estate  in  possession, 
for  such  estate  is  technically  said  to  lie  in 
livery ;  but  a  reversion  could  only  be 
conveyed  by  deed.  The  Statute  of  Frauds 
declared  that  all  leases,  estates,  and  in 
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terests  of  freehold  or  terms  of  years  or 
any  uncertain  interest  in  any  lauds  or 
hereditaments,  made  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing 
and  signed  by  the  parties,  &c.,  shall  have 
the  force  of  leases  or  estates  at  will  only. 
But  leases  for  not  more  than  three  years, 
whereon  the  rent  reserved  shall  be  two- 
ihirds  of  the  full  improved  value  of  the 
thing  demised,  are  excepted  by  the  sta- 
tute. Further,  no  lease,  estates,  or  in- 
terest either  of  freehold  or  terms  of  years, 
or  any  uncertain  interest,  not  being  copy- 
hold or  customary  interest,  shall  be 
assigned,  granted,  or  surrendered  except 
by  deed  or  note  in  writing.  Another 
section  of  the  statute  pi-ovides  that  all 
declarations  or  creations  of  trust  or  con- 
fidences of  any  land,  tenements,  or  here- 
ditaments shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  they  shall 
be  void.  The  5th  section  of  this  statute 
declared  that  all  devices  of  lands  or  te- 
neiaents,  as  more  particularly  described 
in  this  section,  should  be  in  writing  and 
signed  in  the  manner  here  prescribed  by 
three  or  four  credible  witnesses ;  and  the 
6th  section  related  to  the  revocation  of  a 
devise  in  writing  of  lands  or  tenements. 
Both  these  sections  are  repealed  by  the 
last  Wills'  Act,  1  Vict.  c.  26,  which  makes 
alterations  in  other  provisions  also  of  the 
Statute  of  Frauds. 

There  are  several  other  important  pro- 
visions in  this  statute,  which  may  be 
omitted  here,  as  the  object  is  to  show 
merely  that  the  purpose  of  the  statute  is  to 
prevent  fraud  by  requiring  the  evidence 
of  writing,  which  is  a  better  kind  of  evi- 
dence than  men's  memory. 

STATUTE  MERCHANT.  [Bur- 
NEL,  Acton,  Statute  of.] 

STATUTE  STAPLE.     [Staple]. 

STATUTES  OF  LIMITATION. 
There  appear  to  have  been  no  times 
limited  by  the  common  law  within  which 
actions  might  be  brought ;  for  though  it 
is  said  by  Bracton  (lib.  2,  foi.  228),  that, 
"  omnes  actiones  in  mundo  infra  certa 
tempora  limitationem  habent ;"  yet  with 
the  exception  of  the  period  of  a  year  and 
a  day,  mentioned  by  Spelman  (Gloss., 
32),  as  fixed  by  the  antient  law  for  the 


heir  of  a  tenant  to  claim  after  the  death 
of  his  ancestor,  and  for  the  tenant  to 
make  his  claim  upon  a  disseisor,  all  the 
limitations  of  actions  in  the  English  law 
have  been  established  by  statute.  Certain 
remarkable  periods  were  first  fixed  upon, 
within  which  the  cause  of  action  must 
have  arisen.  Thus  in  the  time  of  Henry 
III.,  the  limitations  in  a  writ  of  right, 
which  was  then  from  the  time  of  Henrj 
I.,  was  by  the  Statute  of  Merton,  c.  8, 
reduced  to  the  time  of  Henry  II. ;  and  by 
the  Statute  of  Westminster,  1,  c.  8,  the 
period  within  which  writs  of  i*ight  might 
be  sued  out  was  brought  down  to  the 
time  of  Richard  I.     (Co.  Lit.,  114,  b.) 

Since  the  4  Hen.  VII.,  c.  24,  which 
limited  the  time  within  which  persons 
might  make  their  claim  to  land  of  which 
a  fine  had  been  levied  with  proclamations, 
various  statutes  have  been  passed  for  the 
purpose  of  limiting  the  time  within  which 
actions  and  suits  relating  to  real  property 
may  be  commenced.  The  21  Jac.  I.,  c. 
16,  limited  the  period  for  all  writs  of 
formedon  to  twenty  years;  and  it  was 
enacted  generally  that  no  person  should 
make  entry  into  any  lands,  but  within 
twenty  years  next  after  his  right  of  entry 
accrued.  The  act  contained  a  saving  ol' 
the  rights  of  certain  persons  therein  enu- 
merated. 

By  the  9  Geo.  III.  c.  16,  the  right  of 
the  crown  to  sue  or  implead  for  any 
manors,  lands,  or  other  hereditaments 
(except  liberties  or  franchises)  was  limited 
to  sixty  years.  Before  this  act,  the  rule 
that  nullum  tempus  occurrit  reyi  was  uni- 
versal ;  and  it  still  prevails  as  a  maxim 
of  law,  except  where  abridged  by  statute. 
The  same  maxim  applies  to  the  duchy  of 
Cornwall,  which,  though  it  vests  in  the 
crown  from  time  to  time,  so  long  as  there 
is  no  eldest  son  of  the  king,  or  other 
person  entitled  to  the  dignity,  is  not  with- 
in the  above  statute. 

The  next  statute  upon  this  subject  is 
the  important  act  of  the  3  and  4  Wm. 
IV.  c.  27,  by  which  great  changes  were 
made  in  the  remedies  for  trying  the  rights 
to  real  property,  and  which  embodies  the 
greater  part  of  the  present  law  of  limita- 
tions relating  thereto. 

By  section  2,  no  person  can  make  an 
entry  or  distress,  or  bring  an  action  to 
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recover  any  land  or  rent,  but  within 
twenty  years  after  the  right  to  make  such 
entry  or  distress,  or  bring  such  action, 
has  accrued  to  the  claimant,  or  some  person 
through  whom  he  claims.  The  meaning 
of  the  terms  "  land,"  "  rent,*  and  "  person," 
is  explained  in  the  first  section  of  this 
act.  It  is  sufficient  to  state  here  the 
general  object  of  the  act.  The  explana- 
tion of  its  particular  provisions  belongs  to 
law  treatises. 

An  administrator  for  the  purposes  of 
this  act  is  to  claim  from  the  death  of  the 
intestate  (sect.  6).  This  section  removes, 
for  the  purposes  of  the  act,  that  distinc- 
tion which  existed,  under  the  old  law, 
between  executors  and  administrators,  by 
which  the  right  of  the  former  was  con- 
sidered to  commence  from  the  death  of 
the  testator,  and  that  of  the  latter  from 
the  grant  of  adminstration. 

The  enactments  contained  in  the  sec- 
tions from  the  3rd  to  the  13th  included, 
are  intended  to  remove  one  of  the  great 
difficulties  that  attended  the  investigation 
of  titles  under  the  old  law,  namely,  the 
determination  of  the  time  at  which  ad- 
verse possession  commenced.  Whether 
possession  was  adverse  or  not,  was  fre- 
quently a  question  of  fact  to  be  deter- 
mined by  a  jury,  and  subject  to  great  un- 
certainty, and  the  question  was  often 
further  embarrassed  by  the  various  rules 
of  law,  as  well  as  by  the  principle  for- 
merly laid  down,  that  possession,  rightful 
in  its  commencement,  did  not  become 
wrongful  or  adverse  as  against  the  true 
owner  by  being  continued  beyond  the 
period  at  which  the  right  of  the  party  in 
passession  ceased. 

Persons  under  the  disability  of  infancy, 
coverture,  idiotcy,  lunacy,  unsoundness 
of  mind,  or  absence  beyond  seas,  or  per- 
sons claiming  under  them,  notwithstand- 
ing the  period  of  twenty  years  shall  have 
expired,  are  to  be  allowed  ten  years  after 
the  person  to  whom  the  right  first  accrued 
has  ceased  to  be  under  any  disability  or 
has  died  (which  shall  have  first  hap- 
pened) (sect.  16).  It  is  to  be  observed 
that  imprisonment  is  not  a  disability  un- 
der this  act,  as  it  was  under  21  Jac.  I. 
C.  16,  s.  2. 

But  no  entry,  distress,  or  action  is  to 
be  made  or  brought  by  any  person  under 


disability  at  the  time  of  his  right  accru" 
ing,  or  by  any  person  claiming  under 
him,  but  within  forty  years  from  the  time 
at  which  the  right  first  accrued,  though 
such  disability  should  have  continued 
during  the  whole  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the 
time  at  which  the  person  to  whom  the 
right  first  accrued  ceased  to  be  under  any 
disability,  or  died,  should  not  have  ex- 
pired (sect.  17). 

In  the  case  of  a  person  under  disability 
at  the  time  that  his  right  accrued  dying 
under  such  disability,  no  further  time  be- 
yond the  said  term  of  twenty  years  next 
after  the  right  accrued,  or  the  said  term 
of  ten  years  after  the  death  of  such  person, 
is  to  be  allowed  by  reason  of  the  disability 
of  any  other  person  (sect.  18). 

No  part  of  Great  Britain  and  Ireland, 
nor  the  adjacent  islands,  is  to  be  deemed 
beyond  seas,  within  the  meaning  of  the 
act  (sect.  19). 

No  suit  in  equity  is  to  be  brought  for 
the  recovej-y  of  any  land  or  rent  but 
within  the  time  when  the  plaintiff,  if 
entitled  at  law,  might  have  brought  an 
action  (sect.  24).  This  clause  confirms 
the  doctrine  already  established  in  courts 
of  equity. 

In  cases  of  express  trust,  the  right  of  the 
cestuy  que  trust  to  bring  a  suit  against  a 
trustee,  or  person  claiming  through  him, 
is  not  to  be  deemed  to  have  accrued 
till  a  conveyance  has  been  made  to  a 
purchaser  for  a  valuable  consideration, 
and  then  only  as  against  such  purchaser 
and  persons  claiming  under  him  (sect 
26).  In  cases  of  express  trust,  no  time, 
as  between  the  cestuy  que  trust  and  trus- 
tee, can  operate  as  a  bar  to  the  right  of 
the  former;  and  the  above-mentioned 
clause  applies  as  between  the  cestuy  que 
trust  and  strangers  only.  The  possession 
of  the  trustee  is  that  of  the  cestuy  que 
trust,  and  the  possession  of  the  cestuy  que 
trust  cannot  be  adverse  to  the  trustee, 
unless  where  there  has  been  actual  ouster 
of  the  trustee  by  the  cestuy  que  trust,  or 
where  the  latter  denies  the  title  of  the 
trustee.  Though  no  time  bars  a  direct 
trust,  as  between  trustee  and  cestuy  que 
trust,  a  court  of  equity  will  not  allow  a 
man  to  make  out  a  case  of  constructive 
trust  at  a  great  distance  of  time,  and  after 
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long  acquiescence,  but  will  in  such  cases 
apply  rules  as  to  length  of  time  by  ana- 
logy to  the  statutes  of  limitation.  (17 
Ve«.,  97.) 

In  cases  of  concealed  fraud,  the  right 
of  a  person  to  bring  a  suit  in  equity  for 
the  recovery  of  land  or  rent  of  which  he, 
or  the  person  through  whom  he  claims, 
has  been  deprived  by  such  fraud,  is  to  be 
deemed  to  have  accrued  at  the  time  when 
the  fraud  was,  or,  with  reasonable  dili- 
gence, might  have  been  discovered ;  but 
nothing  in  this  clause  is  to  affect  the  title 
of  a  purchaser  for  valuable  consideration 
who  was  not  a  party  to  the  fraud,  and 
had,  at  the  time  of  his  purchase,  no  notice 
of  such  fraud  (sect.  26).  This  principle 
had  already  been  established  in  courts  of 
equity. 

By  section  36,  all  real  and  mixed  ac- 
tions, except  Ejectment,  and  the  actions 
of  Dower  and  Quare  Impedit,  were  abo- 
lished after  the  31st  of  December  1834. 

Since  the  31st  of  December,  1833,  no 
money  secured  upon  land  by  any  mort- 
gage, judgment,  lien,  or  otherwise,  or 
charged  upon  land  by  way  of  legacy,  can 
be  recovered  by  action  or  suit,  but  within 
twenty  years  after  the  right  to  receive  the 
same  accrued,  unless  in  the  meantime 
some  part  of  the  money  or  interest  thereon 
has  been  paid,  or  some  acknowledgment 
in  writing  of  the  right  thereto  signed  by 
the  person  liabk  to  payment  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ; 
in  which  case  the  action  or  suit  must  be 
brought  within  twenty  years  after  such 
payment  or  acknowledgment  (sect  40). 
This  clause  is  a  statutory  confirmation  of 
what  was  formerly  established  by  deci- 
sion as  to  money  secured  upon  land; 
namely,  tlwit  possession  of  the  land  by  the 
mortgagor  or  person  otherwise  liable  for 
payment  of  the  money,  without  payment 
or  demand  of  principal  or  interest  for 
twenty  years,  was  sufficient  to  raise  the 
presumption  of  satisfaction.  It  has  been 
determined  that  the  limitation  in  this 
clause  applies  to  bills  of  foreclosure, 
which  are  in  substance  suits  to  recover 
the  money  secured  by  mortgage.  (9  Sim., 
670.)  With  respect  to  legacies,  there  has 
been  some  variety  of  decision.  Formerly 
it  seems  to  have  been  thought  that  there 
was  no  limitation  as  to  the  time  within 


which  a  legacy  might  be  demanded,  bu 
in  the  later  cases  the  courts  of  equity  ap* 
pear  to  have  adopted  twenty  years  as  the 
limit. 

The  above-mentioned  section  secures 
to  the  mortgagee  to  whom  a  payment  of 
principal  or  interest  has  been  made,  or  an 
acknowledgment  in  writing  has  been 
given,  his  right  of  action  or  suit  as  to  the 
money  for  twenty  years  from  the  time  of 
such  payment  or  acknowledgment,  and  in 
the  latter  case  his  right  of  entry,  distress, 
or  action  for  the  recovery  of  the  land  is 
during  the  same  period  secured  to  him  by 
the  14th  section;  but  it  being  considered 
doubtful  whether  the  2nd  section  did  not 
bar  this  right,  when  the  act  relied  on  as 
taking  the  case  out  of  the  statute  was  a 
payment  of  principal  or  interest,  the  7 
Wm.  IV.  and  1  Vict.  c.  28,  was  passed, 
reserving  to  the  mortgagee  the  right  of 
entry,  distress,  and  action  for  the  reco- 
very of  the  land  for  twenty  years  from 
the  last  payment  of  principal  or  interest, 
although  more  than  twenty  years  may 
have  elapsed  since  the  right  first  accrued. 

Arrears  of  dower,  or  damages  for  such 
arrears,  are  not  to  be  recoverable  by  any 
action  or  suit  beyond  six  years  before  the 
commencement  of  the  action  or  suit.  Be- 
fore the  act,  there  was  no  limitation  either 
at  law  or  in  equity  to  a  claim  for  arrears 
of  dower  during  the  life  of  the  heir 
(sect  41). 

Since  the  31st  day  of  December,  1833, 
no  arrears  of  rent  or  of  interest  in  respect 
of  any  money  charged  in  any  manner  on 
land  or  rent,  or  any  damages  in  respect 
of  such  arrear  of  rent  or  interest,  can  be 
recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same 
respectively  became  due,  or  next  after  an 
acknowledgment  in  writing  given  to  the 
person  entitled  thereto  or  his  agent, 
signed  by  the  person  by  whom  the  same 
was  payable,  or  his  agent ;  except  where 
there  has  been  a  prior  mortgagee  or  other 
incumbrancer  in  possession  within  one 
year  next  before  an  action  or  suit  is 
brought  by  any  person  entitled  to  a  sub- 
sequent mortgage  or  other  incumbrance 
on  the  same  land,  in  which  case  the  ar- 
rears of  interest  may  be  recovered  for  the 
whole  time  during  which  such  prior 
mortgagee  or  incumbrancer  was  in  pos- 
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session,  though  it  exceed  the  term  of 
six  years  (^sect.  42).  It  had  already  been 
established  in  equity,  by  analogy  to  the 
rule  at  law,  that  an  account  of  rents  and 
profits  could  not  go  back  beyond  six 
years  before  the  filing  of  the  bill,  and  in 
many  cases  where  a  party  had  neglected 
his  rights,  and  where  there  was  no  disabi- 
lity on  the  one  side,  or  fraud  on  the  other, 
the  court  has  refused  to  carry  the  account 
farther  back  than  the  filing  of  the  bill.  (1 
Ball  and  B.,  130.)  This  discretionary 
jurisdiction  seems  to  be  within  the  saving 
of  the  27th  clause  of  the  act.  It  seems 
that  the  above  section  refers  to  rents 
charged  upon  land  only,  to  which  it  had 
been  held  that  the  former  statutes  did 
not  apply,  and  not  to  conventional  rents 
(2  Bing.,  N.  C,  688),  the  limitations 
as  to  which  are  provided  for  by  the  21 
Jac.  c.  16,  s.  3,  and  the  3  and  4  Wm.  IV. 
c.  42,  s.  3. 

This  clause  contains  no  exception  in 
favour  of  persons  under  disabilities. 

Limitations  as  to  tithes  and  other  eccle- 
siastical property  are  now  regulated  by 

2  and  3  Wm.  IV.,  c.  100 ;  and  3  and  4 
Wm.  IV.,  c.  27. 

As  to  limitations  as  to  advowsons,  the 

3  and  4  Wm.  IV.  c.  27,  s.  30,  enacts 
that  from  the  31st  day  of  December,  1 833, 
no  Quare  Impedit  or  other  action,  nor 
any  suit  to  enforce  a  right  of  presentation 
to  any  church,  vicarage,  or  other  ecclesi- 
astical benefice,  is  to  be  brought  after  the 
expiration  of  the  period  during  which 
three  clerks  in  succession  shall  have  held 
the  same,  all  of  whom  obtained  possession 
adversely  to  the  right  of  the  person  claim- 
ing, or  of  the  person  through  whom  he 
claims,  if  the  times  of  such  incumbencies 
together  shall  amount  to  sixty  years,  and 
if  not,  then  after  such  further  period  as 
with  the  times  of  such  incumbencies  shall 
make  up  the  period  of  sixty  years. 

Limitations  as  to  other  incorporeal 
rights  are  now  mainly  regulated  by  2  and 
3  Wm.  IV.,  c.  71.  [Prescription.] 

II.  As  to  Limitations  of  Personal  Ac- 
tions and  Suits  relating  to  Personal  Pro- 
perty. 

1.  Of  actions  of  assault  and  battery. 

By  the  21  Jac.  I.  c.  16,  s.  3,  all  actions 
of  trespass,  of  assault,  battery,  wounding, 
imprisonment,  or  any  of  them,  must  be 


commenced  and  sued  within  four  years 
after  the  cause  of  action  arises. 

2.  Of  actions  of  slander. 

By  the  21  Jac.  1.  c.  16,  s.  3,  all  actions 
on  the  case  for  words  must  be  commenced 
and  sued  within  two  years  next  after  the 
words  spoken. 

3.  Of  actions  arising  upon  simple  con- 
tract, and  actions  founded  in  wrong. 

By  the  21  Jac.  I.  c.  16,  s.  3,  all  ac- 
tions of  trespass  qnare  clausiim  freyit, 
actions  of  trespass,  detenue,  trover,  and 
replevin  for  taking  away  goods  and  cattle, 
actions  of  account  and  upon  the  case 
(except  merchants'  accounts),  actions  of 
debt  grounded  upon  lending  or  contract 
without  specialty,  and  actions  of  debt  for 
arrearages  of  rent,  must  be  commenced 
and  sued  within  six  years  next  after  the 
cause  of  action  arises. 

Formerly  there  was  no  limitation  ap- 
plicable to  a  suit  for  a  legacy,  though  in 
some  cases  presumption  of  payment  was 
admitted;  but  the  3  and  4  Wm.  IV.  c. 
27,  s.  40,  which  fixes  the  period  of  limita^ 
tion  to  twenty  years,  is  applicable  to  all 
legacies,  whether  charged  on  real  estate 
or  not.  Before  the  statute  of  the  3  and  4 
Wm.  IV.  c.  42,  there  was  no  remedy  for 
injuries  done  to  the  real  estate  of  a  person 
deceased,  in  his  lifetime,  nor  against  the 
estate  of  a  person  deceased,  in  respect  of 
wrongs  done  by  him  in  his  lifetime  to  the 
property  of  another ;  but  now,  by  sect.  2, 
executors  may  bring  an  action  of  trespass, 
or  trespass  on  the  case,  for  an  injury  done 
to  the  real  estate  of  a  deceased  person  iu 
his  lifetime,  and  for  which  he  might  have 
maintained  an  action,  at  any  time  within 
a  year  after  the  death  of  such  person; 
and  any  such  action  may  be  brought 
against  the  executors  or  administrators 
of  a  person  deceased,  for  an  injury  done 
by  him  in  his  lifetime  to  the  real  or  per- 
sonal property  of  the  plaintifi",  within  six 
calendar  months  after  they  shall  have 
taken  upon  themselves  the  administration 
of  the  deceased's  estate,  provided  in  each 
case  that  the  injury  was  committed  within 
six  months  of  the  death  of  such  person. 

The  limitation  as  to  arrears  of  rent  in 
the  statute  of  James  does  not  apply  to 
rents  reserved  by  indenture. 

To  settle  questions  which  arose  upon 
the  effect   of  subsequent  promises  and 
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acknowledgments,  it  was  enacted  by  9 
Geo.  IV.  c.  14,  s.  1,  reciting  the  act  of 
James,  that  in  actions  of  debt,  or  upon 
the  case,  grounded  on  any  simple  con- 
tract, no  acknowledgment  should  be 
deemed  sufficient,  unless  it  were  in  writ- 
ing, signed  by  the  party  chargeable  there- 
by; and  that  where  there  were  two  or 
more  joint  contractors,  or  executors,  or 
administrators  of  any  contractor,  the 
written  promise  of  one  or  more  of  them 
should  not  bind  the  others.  But  it  was 
expressly  provided  that  nothing  in  the 
act  contained  should  alter,  take  away,  or 
lessen  the  effect  of  any  payment  of  prin- 
cipal or  interest  by  any  person  whatso- 
ever; so  that  it  would  seem  that  this 
species  of  acknowledgment  will,  accord- 
ing to  the  old  doctrine  (2  Saund.,  63,  /  n. 
(t),  be  effectual,  not  against  the  party 
making  it  only,  but  his  co-contractor. 
Also  (by  sect.  6)  no  indorsement  or  me- 
morandum of  payment  upon  a  promissory 
note,  bill  of  exchange,  or  other  writing 
made  by  or  on  behalf  of  the  party  to 
vrhom  payment  should  be  made,  should 
be  deemed  proof  of  such  payment  to  take 
the  case  out  of  the  statute ;  and  (sect.  4) 
that  the  act  of  James  and  that  act  should 
apply  to  simple  contract  debts  alleged  on 
the  part  of  a  defendant  by  way  of  set-off. 

4.  As  to  actions  arising  upon  specialty. 

Before  the  3  and  4  Wm.  IV.  c.  42, 
there  was  no  statutable  limitation  to  ac- 
tions upon  specialties,  though  the  courts 
held  that  payment  was  prima  facie  to  be 
presumed  after  twenty  years. 

By  the  3rd  section  of  the  above  act  ac- 
tions of  debt  for  rent  upon  an  indenture  of 
demise,  actions  of  covenant  or  debt  upon 
bond  or  other  specialty,  and  actions  of 
debt  or  scire  facias  upon  recognizance  must 
be  commenced  and  sued  within  twenty 
years  after  the  cause  of  such  actions  or 
suits  arises.  If  the  3  and  4  Wm.  IV.  e,  27, 
s.  42,  applies  to  actions  on  specialty,  it  is 
so  far  repealed  by  this  act ;  but  the  better 
opinion  seems  to  be  that  the  former  act 
applies  to  rents  which  are  a  charge  upon 
land  only,  and  not  to  conventional  rents, 
whether  reserved  by  indenture  or  other- 
wise.    (2  Bing.,  N.  C,  68S.) 

By  sect.  5,  it  is  provided,  in  accordance 
with  the  enactment  of  9  Geo.  IV.  c.  14, 
as  to  actions  on  simple  contract,  that  if 


any  acknowledgment  has  been  made, 
either  by  writing  signed  by  the  party 
liable  by  virtue  of  such  indenture,  spe- 
cialty, or  recognizance,  or  his  agent,  or 
by  part  payment,  or  part  satisfaction,  on 
account  of  any  principal  or  interest  then 
due  thereon,  the  person  entitled  may  bring 
his  action  for  the  money  remaining  un- 
paid, and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknow- 
ledgment, or  part  payment;  and  in  case 
of  the  plaintiff  being  under  any  of  the 
disabilities  mentioned  in  the  4th  section 
of  the  same  act,  or  absence  of  the  defend- 
ant beyond  seas  at  the  time  of  such  ac- 
knowledgment being  made,  then  within 
twenty  years  of  the  removal  of  such  dis- 
ability, or  the  return  of  the  defendant 
from  beyond  seas. 

III.  Of  Limitations  of  Actions  on  Penal 
Statutes. 

By  the  31  Eliz.  c.  5,  s.  5  (which  act 
repeals  a  previous  one,  the  7  Hen.  VIII., 
c.  3,  upon  the  same  subject),  all  actions, 
suits,  bills,  indictments,  or  informations 
for  any  forfeiture  upon  any  statute  penal, 
whether  made  before  or  since  the  act, 
whereby  the  forfeiture  is  limited  to  the 
queen,  her  heirs,  and  successor  only, 
must  be  brought  within  two  years  after 
the  commission  of  the  offence;  and  all 
actions,  suits,  bills,  indictments,  or  inform- 
ations for  any  forfeiture  upon  any  penal 
statute,  whether  made  before  or  since  the 
act  (except  the  statute  of  tillage),  the 
benefit  and  suit  whereof  is  limited  to  the 
queen,  her  heirs,  and  successors,  and  to 
any  other  that  shall  prosecute  in  that  be- 
half must  be  brought  by  the  peeson  sue- 
ing  within  one  year  after  the  commission 
of  the  offence ;  and  in  default  of  such  pro- 
secution, the  same  may  be  brought  by  the 
queen,  her  heirs,  or  successors,  at  any 
time  within  two  years  after  the  end  of 
that  year ;  and  any  action,  suit,  bill,  in- 
dictment, or  information  brought  after 
the  time  limited  is  to  be  void.  It  is  pro- 
vided that  where  a  shorter  time  is  limited 
by  any  penal  statute,  the  prosecution  must 
be  within  the  time  so  limited. 

A  prosecution  by  the  party  grieved  was 
not  within  the  restraint  of  the  statute; 
but  now,  by  the  3  and  4  Wm.  IV.  c.  42, 
s.  3,  all  actions  for  penalties,  damages,  or 
simis  of  money  given  to  the  party  grieved 
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by  any  statute  now  or  hereafter  to  be  in 
force  must  be  brought  within  two  years 
after  the  cause  of  such  actions  or  suits. 
It  is  provided  that  nothing  in  that  section 
should  extend  to  actions  the  time  for 
bringing  which  is  especially  limited  by 
any  statute.  The  saving  in  that  act  in 
the  case  of  the  disability  of  the  plaintiff 
and  the  absence  of  the  defendant  beyond 
seas,  and  also  the  limitatioa  as  to  further 
proceedings  after  judgment  or  outlawry 
reversed,  apply  to  actions  by  the  party 
grieved. 

By  the  24  Geo.  II.  c.  44,  s.  1,  actions 
against  justices  of  the  peace  and  con- 
stables or  others  acting  in  obedience  to 
their  warrants  are  limited  to  six  calendar 
months. 

There  is  no  time  limited  by  any  statute 
for  indictments  for  felonies  and  other 
misdemeanours  when  there  is  no  forfei- 
ture to  the  queen  or  to  the  prosecutor, 
but  the  acts  of  general  pardon  which 
have  been  passed  from  time  to  time  have 
the  effect  of  limitations.  The  last  of  such 
acts  was  the  20  Geo.  II.  c.  52. 

IV.  Of  the  exceptions  to  the  operation 
of  the  Statutes  of  Limitation. 

The  exceptions  in  the  several  statutes 
of  limitation  may  be  stated  generally  to 
comprehend  infants  and  other  persons 
under  disabilities. 

In  cases  of  express  trust,  the  statutes 
of  limitation  have  no  application  as  be- 
tween trustee  and  cestui/  que  trust ;  and 
in  cases  of  fraud  they  operate  only  from 
the  time  of  the  discovery  of  the  fraud. 
If  a  debtor  creates  by  his  will  a  trust  of 
real  or  personal  estate  for  the  payment  of 
his  debts,  such  a  trust  will  prevent  the 
statutes  from  operating  upon  a  debt  not 
barred  at  the  time  of  the  creation  of  the 
trust,  that  is,  from  the  death  of  the  testator. 

In  general,  in  personal  actions  the 
Statutes  of  Limitation  do  not  run  against 
the  estate  of  a  person  who  has  died  in- 
testate, in  respect  of  claims  accrued  after 
his  death,  until  the  appointment  of  an 
administrator,  though  the  rule  is  altered 
by  3  &  4  Wm.  IV.,  c.  27,  s.  G,  as  to 
rights  to  chattel  interests  in  land,  and 
apparently  also  as  to  money  charges  on 
land,  besides  arrears  of  dower  and  arrears 
of  rent  or  interest  of  money  charged  on 
land.    And  if  there  be  no  personal  repre- 


sentative against  whom  actions  may  be 
brought,  the  rights  of  claimants  against 
the  deceased's  estate  are  unaffected  by 
the  statutes,  as  no  laches  can  be  attributed 
to  them  until  an  administrator  is  ap- 
pointed.    (5  B.  and  Aid.,  204.) 

A  charity  is  never  considered  in  equity 
as  absolutely  barred  by  the  statutes,  or 
by  any  rule  of  limitation  analogous  to 
them ;  but  the  court  takes  notice  of  a  long 
adverse  possession  in  considering  the 
effect  and  construction  of  instruments 
under  which  claims  are  set  up  on  iu 
behalf.     (2  J.  and  W.,  321.) 

By  the  3  and  4  William  IV.  c.  27,  s. 
43,  persons  claiming  tithes,  legacies,  or 
any  other  property  for  the  recovery  of 
which  an  action  or  suit  at  law  or  in 
equity  might  have  been  brought,  cannot 
bring  a  suit  or  other  proceeding  in  any 
spiritual  court  for  the  same  but  within 
the  period  during  which  they  might  have 
brought  their  action  at  law  or  suit  in 
equity.  Also,  by  the  27  Geo.  III.  c.  44, 
s.  1,  suits  in  the  Ecclesiastical  Court  for 
defamatory  words  must  be  commenced 
within  six  calendar  months,  and  (sect.  2) 
suits  for  fornication,  incontinence,  or  for 
striking  or  brawling  in  a  church  or 
churchyard,  must  be  brought  within  eight 
calendar  months  after  the  commission  of 
the  offence.  But,  except  in  these  cases, 
it  does  not  appear  that  the  Statutes  of 
Limitation  have  any  application  to  suits 
in  the  Ecclesiastical  or  Admiralty  Courts. 

The  Statutes  of  Limitation  must  in 
general  be  pleaded  positively  by  the 
defendant  in  any  action  at  law,  who 
wishes  to  take  advantage  of  them,  and  it 
has  been  held  in  equity  that  unless  the 
defendant  claims  the  benefit  of  the  sta- 
tutes by  plea  or  answer,  he  cannot  insiift 
upon  them  in  bar  of  the  plaintiff's  de- 
mand.    (Mitf ,  277.) 

(Bacon,  Ab.,  art. '  Limitation ;'  Chitty's 
Statutes;  and  Report  of  Real  Property 
Commissioners.) 

STERLING,  a  word  applied  to  all 
lawful  money  of  Great  Britain.  In  Rud- 
ing's  work  on  '  Coinage,*  vol.  i.,  p.  13,  4to. 
edit,  the  various  supposed  derivations  of 
the  word  are  given,  with  a  list  of  the  old 
writers  who  have  adopted  each.  Ruding 
himself,  after  an  elaborate  examination, 
cays,  *'  its  origin  and  derivation  fire  still 
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unsettled ;"  but  he  inclines,  with  the  ma- 
jority of  the  authorities,  to  attribute  it  to 
an  abbreviation  of  Esterlings,  people  of 
the  north-east  of  Europe,  some  of  whom 
were  employed  in  the  twelfth  century  in 
regulating  the  coinage  of  England.  The 
word  was  not  in  use  before  the  Conquest, 
though  some  have  given  it  a  Saxon  deri- 
vation. In  the  twelfth  century  its  use  was 
common,  and  in  the  following  century  a 
writer  ascribes  its  origin  to  the  Ester- 
lings.  From  the  twelfth  century  Eng- 
lish money  was  designated  all  over  Eu- 
rope as  sterling.  By  the  statute  called 
the  Assize  of  Weights  and  Measures, 
which  is  attributed,  in  some  copies,  to 
the  reign  of  Henry  III.  (1216-1272), 
in  others  to  that  of  Edward  I.  (1272- 
1307),  "  the  king's  measure  was  made  so 
that  an  English  penny,  which  is  called 
the  sterling,  shall  weigh  thirty-two  grains 
of  wheat  dry  in  the  midst  of  the  ear." 
This  is  the  origin  of  the  pennyweight, 
though  it  now  weighs  twenty-four  grains. 

STEWARD,  LORD  HIGH,  OF 
ENGLAND,  one  of  the  antient  great 
officers  of  state.  Under  the  Norman  kings 
and  the  early  kings  of  the  Planta^enet 
line  it  seems  to  have  been  an  hereditary 
office.  Hugh  Grentmesnell  held  the 
office  in  the  reign  of  Henry  IL,  and  it 
passed  with  his  daughter  and  co-heir  in 
marriage  to  Robert  de  Bellomont,  who 
was  earl  of  Leicester.  Robert's  son  held 
it,  on  whose  death  without  issue  it  passed 
to  the  husband  of  his  sister,  the  elder 
Simon  de  Montfort,  who  had  also  the 
dignity  of  earl  of  Leicester.  From  him 
it  passed  to  his  son,  the  second  Simon  de 
Montfort,  who  was  slain  at  the  battle  of 
Evesham  in  1265.  This  high  dignity 
then  reverted  to  the  crown,  but  was 
immediately  granted  to  Edmund,  king 
Henry  the  Third's  younger  son,  together 
with  Montfort's  earldom  of  Leicester,  in 
whose  descendants,  the  earls  of  Lancaster 
and  Leicester,  it  continued,  and  in  the 
person  of  Henry  the  Fourth,  who  was  duke 
of  Lancaster,  was  absorbed  into  the  regal 
dignity. 

From  this  time  no  person  has  been  in- 
vested with  this  high  dignity  as  an  heri- 
table possession,  or  even  for  his  own  life, 
or  during  good  behaviour.  It  is  only 
conferred  for  some  special  occasion,  and 


the  office  ceases  when  the  business  whicfr 
required  it  is  ended;  and  this  occasiun 
has  usually  been  when  a  person  was  to  be 
tried  before  the  House  of  Peers.  On  this 
occasion  there  is  a  lord  high  steward 
created,  who  presides,  and  when  the  pro- 
ceedings are  closed,  breaks  his  wand, 
and  dissolves  the  court ;  but  if  the  trial 
take  place  during  the  session  of  parlia- 
ment, though  a  lord  steward  is  appointed, 
it  is  not  considered  as  his  court,  for  he 
has  no  judicial  functions  and  only  votes 
with  the  rest  as  a  peer,  although  he  pre- 
sides. 

STOCK  BROKER.  [Broker.] 
STOCKS.  [National  Debt.] 
STOPPAGE  IN  TRANSITU  is  the 
seizure  by  the  seller  of  goods  sold  on 
credit  during  the  course  of  their  passage 
(transitus)  to  the  buyer.  This  principle 
is  said  to  have  been  established  about 
1690  in  the  Court  of  Chancery  (2  Vem., 
203);  and  it  has  since  been  acknow- 
ledged in  the  courts  of  common  law.  The 
transitus  is  defined  to  be  the  passage  of 
the  goods  to  the  place  agreed  upon  by 
the  buyer  and  seller  or  the  place  at  which 
they  are  to  come  into  the  possession  of 
the  buyer.  This  definition  does  not  mean 
that  the  term  transitus  implies  continual 
motion :  goods  are  in  transitu  while  they 
are  at  rest,  if  they  are  still  on  the  road  to 
the  place  to  which  they  have  been  sent 
This  doctrine  of  stoppage  in  transitu  en- 
titles a  seller,  in  case  of  the  insolvency  or 
bankruptcy  of  the  buyer,  to  stop  the  goods 
before  they  come  into  the  buyer's  posses- 
sion. The  right  of  stoppage  in  transitu 
is  not  confined  to  cases  of  buying  and 
selling.  A  factor  either  at  home  or 
abroad,  if  he  consigns  goods  to  his  prin- 
cipal by  the  order  of  the  principal  and 
has  got  the  goods  in  his  own  name  or 
on  his  own  credit,  has  the  same  right  of 
stoppage  in 'transitu  as  if  he  were  the 
seller  of  the  goods.  Questions  of  stop- 
page in  transitu  sometimes  involve  diffi- 
cult points  of  law.  The  right  of  stoppage 
implies  that  the  goods  are  in  the  posses- 
sion of  the  seller  or  factor  when  he  exer- 
cises this  right.  Accordingly  the  law  of 
Stoppage  involves  the  law  of  Possession 
of  moveable  things.  The  following 
references  will  supply  all  the  necessary 
information  on  this  subject.    (Abbot,  On 
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Shipping ;  Cross,  On  Lien  and  Stoppage 
in  fransitu ;  Smith's  Leading  Cases, 
note  to  Lickbarrow  v.  Mason ;  Russell's 
Treatise  on  the  Laws  Relating  to  Fac- 
tors and  Brokers.^ 

SUBINFEUDATION.  [Feudal 
System.] 

SUBORNATION    OF    PERJURY. 
TPerjury.] 
"  SUBPOENA.    [Evidence.] 

SUBSIDY,  from  siihsidium,  a  Latin 
word  signifying  aid  or  assistance.  *'  Sub- 
sidies," says  Lord  Coke,  "  were  antieutly 
called  auxilia,  aides,  granted  by  act  of 
parliament  upon  need  and  necessity;  as 
also  for  that  originally  and  principally 
they  were  granted  for  the  defence  of 
the  realm  and  the  safe  keeping  of  the 
seas,"  &c.  [Aids.]  The  word  used 
in  its  general  sense  was  applied  to  aids 
of  every  description ;  these  were  of  two 
kinds,  one  perpetual,  the  other  tempor- 
ary. Those  which  were  perpetual  were 
the  antient  or  grand  customs,  the  new 
or  petty  customs,  and  the  custom  on 
broad-cloth.  The  temporary  included 
tonnage  and  poundage;  a  rate  of  four 
shillings  in  the  pound  on  lands,  and  two 
shillings  and  eight  pence  on  goods;  and 
the  fifteenths  or  tenths,  &c.,  of  moveable 
goods.  The  limited  sense,  which  is  also 
the  more  common  sense,  of  the  word 
subsidy,  attaches  only  to  the  rate  on  lands 
and  goods.  The  grand  customs  were 
duties  payable  on  the  exportation  of  wool, 
sheepskins,  and  leather.  The  petty  cus- 
toms were  paid  by  merchant  strangers 
only,  and  consisted  of  one-half  over  and 
above  the  grand  customs  payable  by  native 
merchants. 

Tunnage  and  poundage  was  a  duty 
varying  in  amount  at  different  times  from 
one  shilling  and  sixpence  to  three  shill- 
ings upon  every  tun  of  wine,  and  from 
sixpence  to  a  shilling  upon  every  pound 
of  merchandise  coming  into  the  kingdom. 
The  object  in  granting  it  was  said  to  be, 
that  the  king  might  have  money  ready  in 
case  of  a  sudden  occasion  demanding  it 
for  the  defence  of  the  realm  or  the  guard- 
ing of  the  sea.  This  kind  of  subsidy  ap- 
pears to  have  had  a  parliamentary  origin. 
The  earliest  statute  mentioned  by  Lord 
Coke  as  having  granted  it  is  47  Ed.  III. 
In  the  early  instances  it  was  granted  for 


limited  periods,  and  express  provision 
was  made  that  it  should  have  intermis- 
sion, and  vary,  lest  the  king  should  claim 
it  as  his  duties.  The  duties  of  tonnage 
and  poundage  were  granted  to  Henry  V. 
for  his  life  with  a  proviso  that  it  should  not 
be  drawn  into  a  precedent  for  the  future. 
However,  notwithstanding  the  proviso, 
it  was  never  afterwards  granted  to  any 
king  for  a  less  period.  These  duties  were 
farmed  while  Lord  Coke  was  commis 
sioner  of  the  treasury,  for  160,000/.  a 
year.  In  the  course  of  the  argument  in 
the  case  of  ship-money  in  13  Charles  I., 
the  king's  duties  are  said  to  amount  to 
.3UO,O00Z.  This  probably  was  the  aggre- 
gate of  the  customs  and  tonnage  and 
prisage. 

Subsidy  in  its  more  usual  and  limited 
sense  consisted  of  a  rate  of  4s.  in  the 
pound  on  the  lands,  and  2s.  8c?.  on  goods, 
and  double  upon  the  goods  of  aliens. 
The  taxes  called  tenths,  fifteenths,  were 
the  tenth  or  fifteenth  part  of  the  value  or 
moveable  goods.  Other  portions,  such  as 
the  fifth,  eighth,  eleventh  part,  were  some- 
times, but  rarely,  also  levied.  These 
taxes  seem  to  have  had  a  parliamentary 
origin.  There  are  no  appearances  of  the 
king  ever  having  attempted  to  collect 
them  as  of  right.  Henry  III.  received  a 
fifteenth  in  return  for  granting  Magna 
Charta  and  the  Charta  de  Foresta.  In 
the  earlier  periods  never  more  than  one 
subsidy  and  two  fifteenths  were  granted. 
About  the  time  of  the  expectation  of  the 
Armada  (31  Eliz.),  a  double  subsidy  and 
four  fifteenths  were  granted.  The  then 
chancellor  of  the  exchequer,  Sir  Walter 
Mildmay,  when  moving  for  it,  said,  *'  his 
heart  did  quake  to  move  it,  not  knowing 
the  inconvenience  that  should  grow  upon 
it."  The  inconvenience  did  grow  very- 
fast,  for  treble  and  quadruple  subsidies 
and  six  fifteenths  were  granted  in  the 
same  reign.  These  grants  seem  to  have 
been  at  intervals  of  about  four  years  at 
that  period.  Subsidies  and  fifteenths 
were  originally  assessed  upon  each  indi- 
vidual, but  subsequently  to  the  8  Edward 
III.,  when  a  taxation  was  made  upon  all 
the  towns,  cities,  and  boroughs,  by  com- 
missioners, the  fifteenth  became  a  sum 
certain,  being  the  fifteenth  part  of  their 
then  existing  value.     After  the  fifteenth 
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was  granted  by  parliament,  the  inhabit- 
ants rated  themselves.  The  subsidy,  never 
having  been  thus  fixed,  continued  uncer- 
tain, and  was  levied  upon  each  person  in 
respect  of  his  lands  and  goods.  But  it 
appears  that  a  person  paid  only  in  the 
county  in  which  he  lived,  even  though 
he  possessed  property  in  other  counties. 
And,  as  Hume  observes,  probably  where 
a  man's  property  increased  he  paid  no 
more,  though  where  it  was  diminished  he 
[)aid  less.  It  is  certain  that  the  subsidy 
continually  decreased  in  amount.  In  the 
eighth  year  of  the  reign  of  Elizabeth  it 
amounted  to  120,000/.,  in  the  fortieth  to 
78,000Z.  only.  Lord  Coke  estimates  a 
subsidy  (probably  in  the  reign  of  James  I. 
or  Charles  I.)  at  70,000Z. ;  the  subsidy 
raised  by  the  clergy,  which  was  distinct 
from  that  of  the  laity,  at  20,000Z. ;  a  fif- 
teenth at  about  29,000Z.  Eventually  the 
subsidy  was  abolished,  and  a  land  tax 
substituted  for  it. 

(2  Inst. ;  4  Inst. ;  *  Bate's  Case,'  &c., 
2  State  Trials,  371,  ed.  1809  ;  'The  Case 
of  Ship  Money,'  3  State  Trials,  826,  ed. 
1 809 ;  Venn's  Ahrt.,  tit.  '  Prerogative ;' 
Comyn's  Dig.,  tit.  *  Parliament,'  '  Prero- 
gative.')   [Customs.] 

SUCCESSION.  This  is  a  legal  term 
derived  from  the  Eoman  "  Successio," 
which  signifies  a  coming  into  the  place  of 
another,  and  Successor  is  he  who  comes 
into  such  place. 

The  Roman  term  signifies  a  coming 
into  the  place  of  another  so  as  to  have  the 
same  rights  and  obligations  with  respect 
to  property  which  that  other  had.  There 
might  be  successio  either  by  coming  into 
the  place  of  a  person  living,  or  by  becom- 
ing the  successor  of  one  who  was  dead. 
Gains  (iii.  77,  &c.)  gives  instances  of 
successio  in  the  case  of  persons  living, 
one  instance  of  which  is  the  Bonorum 
Cessio  according  to  the  Lex  Julia.  Suc- 
cession was  again  either  Universal  or  Sin» 
gular.  The  instances  of  universal  suc- 
cession (per  universitatem)  which  Gains 
(ii.  97)  enumerates,  are  the  being  made  a 
person's  heres,  getting  the  possessio  of  the 
bona  of  another,  buying  all  a  man's  pro- 
perty, adopting  a  person  by  adrogatio,  and 
admitting  a  woman  into  the  manus  as  a 
wife :  in  all  which  cases  all  the  property  of 
the  several  persons  enumerated  passed  at 


once  to  the  person  who  was  made  heres, 
or  got  the  bonorum  possessio,  or  bought 
the  whole  property,  or  adopted  another 
by  adrogation,  or  married  the  woman. 
An  instance  of  singular  succession  is  tlie 
taking  of  a  legacy  under  a  man's  will. 

The  term  Succession  is  used  in  our 
language.  We  speak  of  the  succession  to 
the  crown  or  the  regal  dignity,  and  the 
term  implies  that  the  successor  in  all 
things  represents  the  predecessor.  Indeed, 
the  king,  as  a  political  person,  never  dies, 
and  upon  the  natural  death  of  a  king  the 
heir  immediately  succeeds.  The  English 
heir  at  law  takes  the  descendible  lands  of 
his  ancestor  as  universal  successor ;  and 
the  executor  takes  the  chattels  real  and 
other  personal  property  of  his  testator  as 
universal  successor.  The  general  assignee 
or  assignees  of  a  bankrupt  or  insolvent 
take  by  universal  succession. 

Blackstone  says  that  "  corporations  ag- 
gregate consist  of  many  persons  united 
together  into  one  society,  and  are  kept  up 
by  a  perpetual  succession  of  members,  so 
as  to  continue  for  ever."  It  is  true  that 
when  members  of  a  corporate  body  die 
others  are  appointed  to  fill  up  their  places, 
but  they  do  not  succeed  to  the  others  in 
the  Roman  sense  of  succession — they  sim- 
ply become  members  of  the  corporation. 
But  it  has  been  established  in  some  cases 
[Corporations,  p.  679]  that  the  use  of 
the  word  "successors"  implies  that  the 
legislature  meant  to  establish  a  corpo- 
ration ;  and  yet  it  is  certain  that  a  feoC- 
ment  of  land  to  a  corporation  aggregate 
without  the  word  "  successors  "  is  a  valid 
grant.  In  a  feofiment  to  a  corporation 
sole  the  word  "successors"  is  necessary. 
The  succession  in  the  case  of  a  corpora- 
tion sole  follows  the  nature  of  the  Roman 
succession.  In  the  case  of  a  corporation 
aggregate  there  is  no  succession,  and  the 
rule  that  a  corporation  may  be  established 
by  the  use  of  the  word  "  successors  "  in  a 
statute  is  founded  on  an  erroneous  under- 
standing of  the  term  "  successors." 

SUFFRAQAN.    [Bishop.] 

SUICIDE  is  the  death  of  a  person 
caused  by  his  own  act,  voluntary  or  invo- 
luntary. 

A  rescript  of  Hadrian  expressly  di- 
rected that  those  soldiers  who,  either 
from  impatience  of  pain,  from  disgust  of 
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life,  from  disease,  from  madness,  from 
dread  of  infamy  or  disgrace,  had  wounded 
themselves  or  otherwise  attempted  to  put 
a  period  to  their  existence,  should  only 
be  punished  with  ignominia  {Dig.,  49,  tit. 
16,  s.  6,  *De  Re  Militari');  but  the 
attempt  of  a  soldier  at  self-destruction  on 
other  grounds  was  a  capital  offence.  Per- 
sons who,  being  under  prosecution  for 
heinous  offences,  or  being  taken  in  the 
commission  of  a  great  crime,  put  an  end 
to  their  existence  from  fear  of  punishment, 
forfeited  all  their  property  to  the  Fiscus, 
if  the  offence  was  such  as  would  have 
been  followed  by  confiscation  if  they  had 
been  convicted.  {Dig.,  48,  tit.  21,  s.  3.) 
Suicide  was  not  uncommon  among  the 
Komans  in  the  later  republican  period; 
and  it  became  very  common  under  the 
emperors,  as  we  see  from  the  examples  in 
Tacitus  and  in  the  younger  Pliny,  who 
mentions  the  case  of  Corellius  Rufus 
{Ep.,  i.  12),  Silius  Italicus  (iii.  7),  Arria 
(iii.  16),  and  the  woman  (vi.  24)  who 
succeeded  in  persuading  her  husband, 
who  was  labouring  under  an  incurable 
disease,  to  throw  himself,  tied  to  her,  into 
a  lake.  Except  in  the  cases  mentioned  in 
the  two  titles  of  the  '  Digest '  above  cited, 
suicide  was  not  forbidden  by  the  Roman 
law ;  nor  was  it  discountenanced  by  public 
opinion.  (Rein,  Das  Bomische  Criminal- 
recht,  p.  883.) 

Voluntary  suicide,  by  the  law  of  Eng- 
land, is  a  crime;  and  every  suicide  is 
presumed  to  be  voluntary  until  the  con- 
trary is  made  apparent.  This  crime  is 
called  self-murder  and  felonia  de  se  (self- 
felony),  neither  of  which  terms  is  calcu- 
lated to  convey  a  correct  notion  of  the 
legal  character  of  this  offence,  or  of  the 
mode  in  which  it  is  punished. 

A  felo  de  se  (self-felon)  is  a  person 
who,  being  of  years  of  discretion  and  in 
his  senses,  destroys  his  own  life,  either 
intending  to  do  so,  or  intending  to  do  some 
other  act  of  a  character  both  unlawful 
and  malicious ;  as  if,  in  attempting  to  kill 
another,  under  circumstances  which  would 
have  rendered  such  killing  either  mur- 
der or  manslaughter,  a  gun  burets  in  the 
assailant's  own  hand,  or  he  runs  upon  a 
knife  casually  in  the  hand  of  the  person 
whom  he  intended  to  kill.  But  in  no 
case  is  self-felony  considered  to  be  com- 


mitted if  death  do  not  ensue  within  a 
year  and  a  day  of  the  blow  or  injury ;  or, 
in  other  words,  if  a  whole  year  intervene 
between  the  day  on  which  the  blow,  &c., 
is  given,  and  the  day  on  which  death  takes 
place. 

The  legal  effect  of  a  self-felony  is  a 
forfeiture  to  the  crown  of  all  the  personal 
property  which  the  party  had  at  the  time 
when  he  committed  the  act  by  which  the 
death  was  caused,  including  debts  due  to 
him ;  but  though  the  crime  is  called  fe- 
lony, it  was  never  attended  with  forfei- 
ture of  freehold,  and  never  worked  any 
corruption  of  blood.  It  appears,  how- 
ever, that  formerly  the  crown  was  en 
titled  to  the  year,  day,  and  waste  of  the 
freehold  lands  of  a  self-felon.  The  fact 
that  a  self  felony  has  been  committed  is 
ascertained  by  an  inquest  taken  before 
the  coroner  or  other  officer  who  has  au- 
thority to  hold  inquests,  upon  view  of  the 
dead  body.     [Coroner.] 

When  a  self-felony  is  found  by  the  in- 
quisition, the  jury  ought  also  to  inquire 
and  find  whether  the  party  had  any,  and, 
if  any,  what  goods  and  chattels  at  the 
time  when  the  felony  was  committed. 

The  crown  takes  the  property  of  the 
self-felon  subject  to  no  liability  in  respect 
of  his  debts  or  engagements.  Upon  a 
memorial  presented  to  the  treasury  by  a 
creditor  of  the  deceased,  a  warrant  under 
the  sign-manual  is  generally  obtained, 
which  authorises  the  ecclesiastical  court 
to  grant  letters  of  administration  to  such 
creditor,  who,  upon  such  grant  being 
made,  acquires  the  ordinary  rights,  and 
becomes  subject  to  the  ordinary  liabilities 
of  a  personal  representative. 

Involuntary  suicide  is  death  occasioned 
by  the  act  of  the  party,  either  without  an 
actual  intention  of  destroying  life  or  of 
committing  any  other  wilful  malicious 
act,  or  without  the  legal  capacity  of  in- 
tending to  do  so.  Neither  self-felony  nor 
any  other  crime  can  be  committed  by  a 
child  who  has  not  attained  years  of  dis- 
cretion ;  nor  can  it  be  committed  by  a 
person  who,  by  disease  or  otherwise,  has 
lost,  or  has  been  prevented  from  acquir- 
ing, the  faculty  of  discerning  right  from 
wrong. 

At  common  law,  which  in  this  respect 
follows  the  canon  law,  a  person  found  by 
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inquest  to  be  felo  de  se  is  considered  as 
having  died  in  mortal  sin;  and  his  re- 
mains were  formerly  interred  in  the  pub- 
lic highway  without  the  rites  of  Chris- 
tian burial,  and  a  stake  was  driven 
through  the  body:  but  by  the  4  Geo.  IV. 
c.  52,  the  coroner  or  other  officer  by 
whom  the  inquest  is  held  is  required  to 
give  directions  for  the  private  interment 
of  the  remains  of  any  person  against 
whom  a  finding  of  felo  de  se  shall  be  had, 
without  any  stake  being  driven  through 
the  body,  in  the  churchyard  or  other 
burial-ground  of  the  parish  in  which  the 
remains  of  such  person  might  by  the 
laws  or  customs  of  England  be  interred, 
if  the  verdict  of  felo  de  se  had  not  been 
found ;  such  interment  to  be  made  within 
twenty-four  hours  from  the  finding  of  the 
inquisition,  and  to  take  place  within  the 
hours  of  nine  and  twelve  at  night,  with- 
out performance  of  any  of  the  rites  of 
Christian  burial. 

The  Code  Pe'nal  of  France  contains  no 
legislation  on  the  subject  of  suicide.  Of 
the  modern  codes  of  Germany,  some  con- 
tain no  provisions,  and  others  vary  in 
their  particular  provisions.  In  the  Ba- 
varian and  Saxon  codes  suicide  is  not 
mentioned.  The  Prussian  code  forbids 
all  mutilation  of  the  dead  body  of  a  self- 
murderer  under  ordinary  circumstances ; 
but  declares  that  it  shall  be  buried  with- 
out any  marks  of  respect  otherwise  suit- 
able to  the  rank  of  the  deceased ;  and  it 
directs  that  if  any  sentence  has  been  pro- 
nounced, it  shall,  as  far  as  it  is  feasible, 
be  executed,  due  regard  being  had  to  de- 
cency and  propriety,  on  the  dead  body. 
The  body  of  a  criminal  who  commits 
self  murder  to  escape  the  execution  of  a 
sentence  pronounced  against  him  is  to  be 
buried  at  night  by  the  common  execu- 
tioner, at  the  usual  place  of  execution  for 
criminals.  The  Austrian  code  simply 
provides  that  the  body  of  a  self-murderer 
shall  be' buried  by  the  officers  of  justice, 
but  not  in  a  churchyard  or  other  place  of 
common  interment. 

SUIT  is  a  legal  term  used  in  different 
senses.  The  word  secta,  which  is  the 
Latin  form,  is  from  "sequor,"  to  follow; 
and  hence  the  general  meaning  of  the 
word  may  be  deduced. 

1.  A  suit  in  the  sense  of  litigation,  is  a 


proceeding  by  which  any  legal  or  equit- 
able right  is  pursued,  or  sought  to  be  en- 
forced in  a  court  of  justice.  Where  the 
remedy  is  sought  in  a  court  of  Law,  the 
term  Suit  is  synonymous  with  Action;  but 
when  the  proceeding  is  in  a  court  of 
equity  the  term  Suit  is  alone  used.  The 
term  is  also  applied  to  proceedings  in  the 
ecclesiastical  and  admiralty  courts. 

2.  Suit  of  court,  in  the  sense  of  an  ob- 
ligation to  follow,  that  is,  to  attend,  and  to 
assist  in  constituting,  a  court,  is  either 
real  or  personal. 

Suit-real,  or  rather  suit-regal,  is  the 
obligation  under  which  all  the  residents 
within  a  leet  or  town  are  bound,  in 
respect  of  their  allegiance  as  subjects,  to 
attend  the  king's  criminal  court  for  the 
district,  whether  held  before  the  king's 
officer  and  called  the  sheriff's  tourn,  or 
held  before  the  grantees  of  leets  or  the 
officers  of  such  grantees,  and  called  courts- 
leet.    [Leet.] 

Suit-personal  is  an  obligation  to  attend 
the  civil  courts  of  the  lord  under  whom 
the  suitor  holds  lands  or  tenements ;  and 
this  is  either  suit-service  or  suit-custom. 
If  freehold  lands,  &c.  be  held  of  the  king 
immediately,  or,  as  it  is  feudally  termed, 
in  chief,  suit-service  is  performed  by 
attendance  at  the  county  court,  the  court 
held  by  the  king's  officer,  the  sheriff", 
unless  the  lands,  &c.,  constituted  an  entire 
barony,  in  which  case  the  suit  demand- 
able  from  the  tenant  was,  his  attendance 
as  a  lord  of  parliament.  If  freehold  lands, 
&c.,  are  held  mediately  only  of  the  king, 
but  immediately  (or  in  chief)  of  an  infe- 
rior lord,  the  suit  demandable  is  attend- 
ance at  the  court  baron  of  the  lord :  in 
either  case  suit-service  is  expressly  or 
impliedly  reserved  upon  the  creation  of 
the  tenure,  as  part  of  the  serrices  to 
be  rendered  for  the  estate.  In  manors 
[Manors]  where  there  are  copyhold,  that 
is,  customary  estates,  the  custom  of  the 
manor  imposes  upon  the  copyholder  an 
obligation  to  attend  the  lord's  customary 
court ;  but  as  this  obligation  is  not  an- 
nexed by  tenure  to  the  land  held  by  the 
copyholder,  but  is  annexed  by  custom  to 
his  position  as  tenant,  the  suit  is  not  suit- 
service  but  suit-custom.  In  the  case  ot 
freeholders  attending  as  suitors  the  county 
court  or  the  court-baron  (as  in  the  case  of 
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the  antient  tenants  per  baroniam  attend- 
ing parliament),  the  suitors  are  the  judges 
of  the  court,  both  for  law  and  for  fact, 
and  the  sheriff  or  the  under-sheriff  in  the 
county  court,  and  the  lord  or  his  steward 
in  the  court-baron,  are  only  presiding  of- 
ficers with  no  judicial  authority.  But  in 
the  criminal  jurisdiction  of  the  tourn  and 
leet,  the  sheriff  and  the  grantee  of  the 
leet,  or  his  steward,  are  the  judges  ;  and 
the  suitors  act  only  a  subordinate  part. 

In  the  customary  court,  though  its 
functions  are  confined  to  matters  of  a  civil 
nature,  yet,  on  account  of  the  original 
baseness  of  the  copyhold  tenure,  the  judi- 
cial power  is  wholly  in  the  lord  or  his 
steward. 

3.  Besides  suit  of  court,  secta  ad  cu- 
riam, there  are  other  species  of  personal 
suit,  which,  like  suit  of  court,  are  di- 
visible into  suit-service  and  suit-custom. 
Of  these  the  most  usual  is  suit  of  mill, 
secta  ad  molendinum,  which  is  where,  by 
tenure  or  by  custom,  the  freehold  or  cus- 
tomary tenant  is  bound  to  grind  his  corn 
at  the  lord's  mill. 

SUIT  and  SERVICE.     [Suit.] 
SUMMARY  CONVICTIONS.  [Law, 
Criminal.] 
SUPERANNUATIONS.  [Pension.] 
SUPERCARGO.     [Ships.] 
SUPERSE'DEAS,  in  law,  the  name  of 
a  writ  used  for  the  purpose  of  superseding 
proceedings  in  an  action  (Tidd's  Practice ; 
Archbold's  Practice) :  in  bankruptcy  it 
is  the  writ  used  for  the  purpose  of  super- 
seding the  fiat.     It  is  obtained  on  appli- 
cation by  petition  to  the  court  of  bank- 
ruptcy, and  is  granted  on  the  ground  that 
the  fiat  is  invalid  in  point  of  law,  has 
not  been  duly  prosecuted,  &c.     [Bank- 
ruptcy.] (Deacon's  Law  of  Bankruptcy ; 
Eden's  Bankruptcy  Law.) 

Supersedeas  also  in  its  more  general 
sense  is  used  to  express  that  which  super- 
sedes legal  proceedings,  although  no  writ 
of  supersedeas  may  have  been  used  for 
that  purpose.  Thus  if  a  writ  of  certiorari 
be  delivered  to  an  inferior  court  for  the 
purpose  of  removing  a  record  to  a  superior 
court,  the  writ  of  certiorari  is  said  to  be 
a  supersedeas  of  the  proceedings  before 
{he  inferior  court. 
SUPPLY.  [Parliament.] 
SUPREMACY  is  a  term  used  to  de- 
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signate  supreme  ecclesiastical  authority; 
and  is  either  papal  or  regal.  Papal 
supremacy  is  the  authority  exercised  un- 
til nearly  the  middle  of  the  sixteenth 
century  by  the  pope  over  the  churches 
of  England,  Scotland,  and  Ireland,  as 
branches  and  integral  parts  of  the  Vl^es- 
tern  or  Latin  church,  and  which  con- 
tinues to  be  exercised  to  some  degree  ovei- 
that  portion  of  the  inhabitants  of  those 
countries  who  are  in  communion  with 
the  Church  of  Rome.  The  extent  of  the 
legislative  authority  of  the  pope  was  never 
exactly  defined. 

The  papal  supremacy  was  abolished  by 
the  legislatures  of  the  three  kingdoms  in 
the  sixteenth  century.  In  order  to  en- 
sure acquiescence  in  that  abolition,  par- 
ticularly on  the  part  of  persons  holding 
offices  in  England  and  Ireland,  an  oath 
has  been  required  to  be  taken,  which  is 
generally  called  the  oath  of  supremacy, 
a  designation  calculated  to  mislead,  it 
being  in  fact  an  oath  of  now-supremacy ; 
since,  though  in  its  second  branch  it 
negatives  the  supremacy  of  the  pope,  it  is 
silent  as  to  any  supremacy  in  the  king. 
This  oath  is  therefore  taken  without 
scruple  by  persons  who  are  not  Roman 
Catholics,  whether  members  of  the  An- 
glican church  or  not.  The  form  of  the 
oath  was  established  in  England  by  1 
Wra.  &  Mary,  c.  8 ;  it  is  as  follows: — "  I, 
A.  B.,  do  swear  that  I  do  from  my  heart 
abhor,  detest,  and  abjure,  as  impious  and 
heretical,  that  damnable  doctrine  and 
position,  that  princes  excommunicated  or 
deprived  by  the  pope,  or  any  authority  oi 
the  see  of  Rome,  may  be  deposed  or 
murdered  by  their  subjects,  or  any  other 
whatsoever.  And  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or 
potentate  hath  or  ought  to  have  any 
jurisdiction,  power,  superiority,  pre-emi- 
nence, or  authority,  ecclesiastical  or  spi- 
ritual, within  this  realm.  So  help  me 
God.''  Under  this  and  many  former  sta- 
tutes, all  subjects  were  bound  to  take  the 
oath  of  supremacy  when  tendered;  but 
by  the  31  Geo.  III.  c.  32.  s.  18,  no  per- 
son, since  the  24th  June,  1791,  is  liable  to 
be  summoned  to  take  the  oath  of  supre- 
macy, or  prosecuted  for  not  obeying  such 
summons;  and  Roman  Catholics,  upon 
taking  the  oath  introduced  by  that  Act 
3d 
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s.  1,  in  which  the  civil  and  temporal  autho- 
rity of  the  pope  are  abjured,  may  hold 
office  without  taking  the  oath  of  supre- 
macy. As  to  other  cases  concerning  the 
oath  of  supremacy  see  Law,  Criminal, 
p.  218. 

Henry  VIII.  was  acknowledged  as 
supreme  head  of  the  church  by  the  clergy 
in  1528.  This  supremacy  was  confirmed 
by  parliament  in  1534,  when,  by  the 
statute  of  26  Hen.  VIII.  c.  1,  it  was 
enacted  "that  the  king  our  sovereign 
lord,  his  heirs,  and  successors,  kings  of 
this  realm,  shall  be  taken,  accepted,  and 
reputed  the  only  supreme  head  in  earth 
of  the  Church  of  England,  and  shall 
have  and  enjoy,  annexed  to  the  imperial 
crown  of  this  I'ealm,  as  "vVell  the  style 
and  title  thereof,  as  all  honours,  dignities, 
pre-eminences,  jurisdictions,  privileges, 
authorities,  immunities,  profits,  and  com- 
modities to  the  said  dignity  of  supreme 
head  of  the  same  church  belonging  and 
appertaining ;  and  shall  have  power  from 
time  to  time  to  visit,  repress,  redress,  re- 
form, order,  correct,  restrain,  and  amend 
all  such  errors,  heresies,  abuses,  offences, 
contempts,  and  enormities,  whatsoever 
they  be,  which,  by  any  manner  of  spiri- 
tual authority  or  jurisdiction,  may  law- 
fully be  reformed,  repressed,  ordered,  re- 
dressed, corrected,  restrained,  or  amended, 
most  to  the  pleasure  of  Almighty  God, 
the  increase  of  virtue  in  Christ's  religion, 
and  for  the  conservation  of  the  peace, 
unity,  and  tranquillity  of  this  realm ;  any 
usage,  custom,  foreign  laws,  foreign  au- 
thority, prescription,  or  any  other  thing 
to  the  contrary  notwithstanding." 

SURETY.  A  surety  is  one  who  un- 
dertakes to  be  answerable  for  the  acts  or 
omissions  of  another,  who  is  called  his 
principal.  Such  undertaking  must  be  in 
writing,  and  it  may  be  either  by  bond  or 
by  simple  writing.  A  contract  is  not 
binding  unless  made  upon  some  sufficient 
consideration ;  but  in  the  case  of  a  bond 
this  consideration  is  inferred  from  the 
circumstances  of  deliberation  incident  to 
its  execution  as  a  deed.  When  the  un- 
dertaking is  not  by  bond,  it  is  necessary 
that  the  consideration  should  appear  upon 
the  face  of  the  written  instrument,  or  be 
necessarily  implied  from  the  terms  of  it, 
and  that  the  instrument  should  be  signed 


by  the  party  who  becomes  the  surety. 
The  instrument  by  which  the  surety  be- 
comes bound,  when  it  has  reference  t<? 
civil  matters,  is  generally  called  a  gua- 
rantee, and  ordinarily  consists  of  an  un- 
dertaking to  become  answerable  for  the 
payment  of  goods  furnished  to  the  prin- 
cipal, or  for  his  integrity,  skill,  attention, 
and  other  like  matters.  In  such  cases 
the  consideration  expressed  would  proba- 
bly be  the  furnishing  of  the  goods  to  the 
principal,  or  his  employment  by  the 
party  guaranteed.  In  the  construction 
of  guarantees  the  same  rule  of  law  pre- 
vails as  in  the  case  of  all  written  instru- 
ments,— that  they  shall  be  understood  in 
the  sense  most  favourable  to  the  party 
making  them  which  the  words  will  rea- 
sonably bear. 

With  respect  to  the  rights  of  the 
surety  against  the  principal,  Mr.  Justice 
BuUer  has  distinctly  laid  down  the  law, 
"  wherever  a  person  gives  a  security  by 
way  of  indemnity  for  another,  and  pays 
the  money,  the  law  raises  an  assumpsit," 
that  is,  implies  a  promise  on  the  part  of 
the  principal  to  repay  to  the  surety  all 
the  money  that  he  has  expended  on  his 
behalf,  and  this  money  may  be  recovered 
in  an  action  against  the  principal  for 
money  paid  to  his  use.  But  in  no  case  is 
the  surety  entitled  to  more  than  an  in- 
demnity from  his  principal.  The  court 
of  chancery  will  interfere  to  give  the 
surety  relief  out  of  any  funds  of  the  prin- 
cipal which  he  cannot  reach  at  common 
law. 

Where  more  persons  than  one  become 
sureties  for  the  same  principal,  they  are 
called  co-sureties.  If  one  of  these  has 
paid  the  whole  of  the  debt  due  from  the 
principal,  he  may  recover  in  an  action  of 
assumpsit  from  his  co-sureties  the  amounts 
for  which  they  were  respectively  liable. 
A  court  of  equity  will  also  interfere  tf> 
regulate  the  proportions  partly  due  from 
each.  And  in  case  any  of  them  are  un- 
able to  pay  from  insolvency,  &c.,  it  will 
compel  the  others  to  contribute  propor- 
tionally the  amount  for  which  the  de- 
faulters were  liable.  The  law  is  the 
same  as  to  co-sureties,  whether  all  have 
been  created  by  the  same  instrument  in 
writiu 
meut. 
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(Fell,    0?i    Guarantees;   Mayhew    v. 
Crickett,  2  Swanston,  185.) 

SURETY  OF  THE  PEACE  is  the 
acknowledging  of  a  recognizance  or  bond 
to  the  king,  taken  by  a  competent  judge 
of  record  for  keeping  the  peace.  [Recog- 
N5ZANCE.]  Such  rccognizancc  may  be 
obtained  by  any  party  from  another  on 
application  to  a  magistrate,  and  stating  on 
oath  that  he  has  just  cause  to  fear  that 
such  other  "  will  burn  his  house,  or  do 
him  a  corporal  hurt,  as  by  killing  or 
beating  him,  or  that  he  will  procure 
others  to  do  him  such  mischief."  The 
fear  must  be  of  a  present  or  future  dan- 
ger. Upon  the  neglect  or  refusal  of  the 
party  so  summoned  to  enter  into  the  re- 
cognizances demanded,  he  may  be  com- 
mitted to  prison  by  the  magistrate  for 
a  specified  period,  unless  he  sooner  com- 
plies. Sureties  also  may  be  similarly  re- 
quired for  the  good  behaviour  of  parties 
who  have  been  guilty  of  conduct  tending 
to  a  breach  of  the  peace,  abusing  those  in 
the  administration  of  justice,  &c. 

(Burn's  Justice,  tit.  'Surety  of  the 
Peace.') 

SURGEONS,  COLLEGE  OF.  The 
present  College  of  Surgeons  of  England, 
had  its  origin  in  the  Company  of  Barber- 
Surgeons,  which  was  incorporated  by 
royal  charter  in  the  first  year  of  Edward 
IV.  By  this  charter  of  1  Edward  IV., 
the  barbers  practising  surgery  in  London, 
who  had  before  associated  themselves 
in  a  company,  were  legally  incorporated 
as  the  Company  of  the  Barbers  in  London. 
Their  authority  extended  to  the  right  of 
examining  all  instruments  and  remedies 
employed,  and  of  bringing  actions  against 
whoever  practised  illegally  and  igno- 
rantly ;  and  none  were  allowed  to  practise 
Mho  had  not  been  previously  admitted 
and  judged  competent  by  the  masters  of 
the  company. 

This  charter  was  several  times  con- 
firmed by  succeeding  kings,  but  in  spite 
of  it  many  persons  practised  surgery  in- 
dependently ofthe  company,  and  at  length 
associated  themselves  as  members  of  a 
separate  body,  and  called  themselves  the 
surgeons  of  London.  In  the  3rd  year  of 
Henry  VIII.  it  was  enacted  "  that  no 
l^erson  within  the  city  of  London,  or 
within  seven  miles  of  the  same,  should 


take  upon  him  to  exercise  or  occupy  as  a 
physician  or  surgeon,  except  he  be  first 
examined,  approved,  and  admitted  by  the 
bishop  of  London  or  by  the  dean  of  St. 
Paul's  for  the  time  being,  calling  to  him 
four  doctors  of  physic,  and  for  surgery 
other  expert  persons  in  that  faculty." 
All  who  under  this  act  obtained  licence  to 
practise  were  of  course  equally  qualified, 
whether  members  of  the  company  of 
barbers  or  not ;  and  in  the  32nd  year  of 
Henry  VIII.  the  members  of  the  latter 
company,  and  those  who  had  incorporated 
themselves  as  the  company  of  surgeons, 
were  united  in  one  company,  "  by  the 
name  of  masters  or  governors  of  the  mys- 
tery and  commonalty  of  barbers  and  sur- 
geons of  London." 

In  the  18th  year  of  George  II.  an  act 
was  passed  by  which  the  union  of  the 
barbers  and  surgeons  was  dissolved,  and 
the  surgeons  were  constituted  a  separate 
company ;  and  in  the  40th  year  of  George 
III.  a  charter  was  granted  by  which  it 
was  confirmed  in  all  the  privileges  which 
had  been  conferred  upon  it  by  the  act  of 
George  II.     By  this  charter  the  title  of 
the  company  was  altered  from   that  of 
the  masters,  governors,  and  commonalty 
of  the  Art  and  Science  of  Surgeons  to 
that  of  the  Royal  College  of  Surgeons  in 
London.     Under    this    charter    it    was 
governed  by  a  council  or  court  of  assist- 
ants, consisting  of  twenty-one  members, 
of  whom  ten  composed  the  court  of  ex- 
aminers.    Of  these  ten  one  was  annually 
elected  president,  or  principal  master,  and 
two  were  annually  chosen  vice-presidents 
or  governors.     By  the  bye-laws  which 
the  council  were  empowered  by  the  charter 
to  make,  the  members  of  the  council  were 
to  be  chosen  for  life  from  those  members 
ofthe  College  whose  practice  was  confined 
to  surgery,  and  were  to  be  elected  by  ballot 
at  a  meeting  of  the  council.     The  ex- 
aminers   were  generally  chosen    in   or- 
der of  seniority  from  the  members   of 
the   council:    the  presidents    and  vice- 
presidents  were  chosen  in  rotation  from 
the    court  of  examiners,  the    presiden 
for  the  current  year  having  been   tli. 
senior    vice-president   during    the    pas{ 
year. 

A  new  charter  was  granted  to  the  Col 
lege  of   Surgeons  in  the   7th  year  o 
3  D  a 
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Victoria,  by  which  it  is  declared,  that 
the  name  of  the  college  shall  henceforth 
1)6  The  Royal  College  of  Surgeons  of 
England ;  and  that  a  portion  of  the  mem- 
bers of  the  said  college  shall  be  fellows 
thereof,  by  the  name  of  The  Fellows  of 
the  Royal  College  of  Surgeons  of  Eng- 
land. The  charter  declares  that  the 
present  president  and  two  vice-presidents 
and  all  other  the  present  members  of  the 
council  of  the  said  college,  and  also  such 
other  persons,  not  being  less  than  250  nor 
more  than  300,  and  being  members  of 
the  said  college,  as  the  council  of  the 
college,  at  any  time  before  the  expiration 
of  three  calendar  months  from  the  date 
of  the  charter,  shall  elect  and  declare  to 
be  fellows  in  manner  by  the  charter  di- 
rected; together  with  any  such  other 
persons  as  the  council  of  the  said  college, 
after  the  expiration  of  the  said  three 
calendar  months  and  within  one  year  from 
the  date  of  the  charter,  shall  appoint  in 
manner  by  the  charter  authorized,  shall 
be  fellows  of  the  said  college.  But  no 
person,  except  as  hereinbefore  named,  is 
to  become  a  fellow,  unless  he  shall  have 
attained  the  age  of  twenty-five  years,  and 
complied  with  such  rules  as  the  council 
of  the  college  shall  think  fit,  and  by  a 
bye-law  or  bye-laws  direct ;  nor  unless  he 
shall  have  passed  a  special  examination 
by  the  examiners  of  the  said  college. 
Every  person  admitted  as  a  fellow,  as 
last  mentioned,  is  to  become  a  member 
of  the  College  by  such  admission,  if  he  is 
not  already  a  member.  Henceforth,  no 
member  of  the  College,  who  is  not  a  fel- 
low, is  to  be  eligible  as  a  member  of  the 
council.  There  are  also  (10)  some  other 
restrictions  as  to  eligibility.  The  present 
members  of  the  council  are  to  continue 
life  members  as  heretofore ;  and  the 
number  of  members  of  council  is  to  be 
increased  from  twenty-one  to  twenty- 
four,  and  all  future  members  are  to  be 
elective,  and  to  be  elected  periodically,  in 
the  manner  prescribed  by  the  charter  (12) 
when  the  number  of  elective  members 
of  the  council  shall  be  completed  and 
made  up  to  twenty-four.  Three  members 
shall  go  out  anuually,  but  they  may  be 
re-elected  immediately.  The  members 
of  council  are  to  be  elected  by  the  fel- 
lows, including  the  members  of  the  coun- 


cil as  such,  in  the  manner  prescribed  by 
the  charter  (15);  and  the  election  is  to 
be  by  ballot  (17).  There  are  various  spe- 
cial provisions  as  to  the  eligibility  of 
fellows  for  which  we  refer  to  the  charter. 
There  are  to  be  ten  examiners  of  sur- 
geons for  the  college,  and  the  present 
examiners  are  to  continue  for  life ;  and 
all  future  examiners  are  to  be  elected  by 
the  council,  either  from  the  members  of 
the  council,  or  from  the  other  fellows  of 
the  college,  or  from  both  of  them ;  and 
all  future  examiners  of  the  College  shall 
hold  their  office  during  the  pleasure  of 
the  council.  The  charter  contains  other 
regulations,  and  confirms  the  powers  of 
the  college  and  the  council,  except  so  far 
as  they  are  altered  by  the  charter ;  and  it 
declares  that  no  bye-law  or  ordinance 
heieafter  to  be  made  by  the  council  shall 
be  of  any  force  until  the  crown  shall  have 
signified  its  approval  thereof  to  the  Col- 
lege under  the  hand  of  one  of  the  princi- 
pal secretaries  of  state,  or  otherwise  as 
in  the  charter  stated  (22).  "  The  Bye- 
Laws  and  Ordinances  of  the  Royal  College 
of  Surgeons  of  England"  contain  the  regu- 
lations as  to  the  candidates  for  the  fellow- 
ship (sect.  1),  for  the  examination  of  can- 
didates for  the  fellowship  (2),  admission 
of  fellows  (3),  election  of  members  of 
council  (5).  By  section  1,  it  is  required 
that  every  candidate  for  the  fellowship, 
among  other  certificates,  shall  produce  a 
certificate,  satisfactory  to  the  court  of 
examiners,  that  he  has  attained  a  compe- 
tent knowledge  of  the  Greek,  Latin,  and 
French  languages,  and  of  the  elements  Ox 
mathematics.  The  subjects  of  examina- 
tion for  the  fellowship  are  Anatomy  and 
Physiologj  on  the  first  day,  and  Patho- 
logy and  Therapeutics  and  Surgery  on  the 
second  day.  The  examination  is  to  be  by 
written  answers  to  written  or  printed  ques- 
tions ;  but  any  candidate  may  be  interro- 
gated by  the  examiners,  on  any  matter  con- 
nected with  the  questions  or  answers.  In 
the  anatomical  examination  the  candidate 
must  also  perform  dissections  and  opera- 
tions on  the  dead  body  in  the  presence  of 
the  examiners. 

The  members  of  the  College  are  ad- 
mitted by  diploma  after  examination 
before  the  court  of  examiners,  and  their 
diploma  confers  upon  them  the  right  of 
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practising   surgery 
British  dominions. 


in    any  part  of  the 


The  council  of  the  College  have  at 
various  times  required  certain  qualifi- 
cations of  age,  education,  &c.,  from  can- 
didates for  examination.  The  regulations 
last  issued  are  dated  October,  1841. 

The  examinations  of  members  are  con- 
ducted viva  voce,  or,  if  the  candidate  desire 
it,  in  writing.  The  questions  are  almost 
exclusively  anatomical  and  surgical :  and 
the  examination  of  each  candidate  occu- 
pies about  an  hour  and  a  half,  during 
which  time  he  is  usually  questioned  by 
four  of  the  examiners  in  succession. 

According  to  the  financial  statement 
(June,  1843),  the  receipts  of  the  College 
for  the  previous  year  were  as  follows : — 


Court  of  examiners;  fees 

for  diplomas,  at  20  gui- 
neas each,  exclusive  of 

£ 

s. 

d. 

stamps 
Rent  .           ... 
Incidental,  sale  of  lists, 

14,U93 
12 

11 

10 

0 
0 

catalogues,  &c.    . 
Dividends    on     invest- 

160 

6 

6 

ments   in   government 
securities,  &c. 

1,499 

0 

4 

£15,765     7  10 
And  the  disbursements  were  as  follows : — 

College  department,  in- 
cluding council,  court 
of  examiners,  auditors, 
diploma-stamps,  sala- 
ries, &c.       .         .  7,402  19     1 

Museum  department,  in- 
cluding catalogues,  spe- 
cimens, spirit,  salaries, 
studentships,  &c.  .     3,653     0  10 

Library  department,  in- 
cluding the  purchase 
and  binding  of  books, 
salaries,  &c.        .         .      1,120  12     7 

Miscellaneous  expenses, 
taxes,  rent,  &c.  .         698  18     1 

Repairs  and  alterations         253  lu     6 

Hunterian  oration,  lec- 
tures, Jacksonian  prize, 
&c 264     4     0 


£13,393     5     1 
The  museum  of  the  College  consist?  of 


the  collection  made  by  John  Hunter, 
which  was  given  in  trust  by  government, 
who  purchased  it  for  15,000/.,  and  of  nu- 
merous additions  made  to  it  by  donations 
of  members  and  others,  and  by  purchase. 
The  parts  of  it  which  illustrate  physiology, 
palaeontology,  and  morbid  anatomy  are 
probably  the  most  valuable  collections  of 
the  kind  in  Europe. 

Lectures  on  anatomy,  for  which  510Z. 
were  left  to  the  company  of  barber  sur- 
geons by  Edward  Arris,  and  16/.  per 
annum  by  John  Gale,  are  delivered  an- 
nually by  one  of  the  members  of  the 
council  or  some  other  member  selected  by 
them.  Twenty-four  museum  lectures  are 
also,  in  compliance  with  the  deed  of  trust, 
annually  delivered  by  the  Hunterian  pro- 
fessor, the  subjects  of  which  must  be  illus- 
trated by  preparations  from  the  Hunterian 
collection,  and  from  the  other  contents  of 
the  museum.  An  oration  in  commemo- 
ration of  John  Hunter,  or  of  others  who 
have  been  distinguished  in  medical  sci- 
ence, is  delivered  annually  on  the  14th  of 
February,  the  anniversarv  of  Hunter's 
birth. 

Abstracts  of  the  several  acts  and  char- 
ters relating  to  the  College  of  Surgeons 
may  be  found  in  Willcock  '  On  the  Laws 
relating  to  the  Medical  Profession,'  Lon- 
don, 1830,  8vo.,  and  in  Paris  and  Fon- 
blanque's  '  Medical  Jurisprudence,'  vol. 
iii.  The  bye-laws,  the  list  of  members, 
the  catalogues  of  the  museum  and  library, 
&c.,  are  published  by  the  college.  The 
dissection  of  human  bodies  is  now  regu- 
lated by  2  &  3  Wm.  IV.  c.  75  [Anatomy 
Act]. 

SURRENDER.  « Sursim  redditio 
properly  is  a  yielding  up  of  an  estate  for 
life  or  years  to  him  that  hath  an  imme- 
diate estate  in  reversion  or  remainder, 
wherein  the  estate  for  life  or  years  may 
drown  by  mutual  agreement  between 
them."  (Co.  Litt.,  337  b.)  A  surrender 
and  a  release  both  have  the  effect  of 
uniting  the  particular  estates  with  that  in 
reversion  or  remainder;  but  they  differ 
in  this,  that  whereas  a  release  generally 
operates  by  the  greater  estate  descending 
on  the  less,  a  surrender  is  the  falling  of 
the  less  estate  into  the  greater.  [As  to 
the  difference  between  Surrexdkr  aud 
Resignation,  see  Resign  ^.tion.] 
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Coke  mentions  three  kinds  of  sur- 
render: I.  A  surrender  at  common  law, 
which  is  the  surrender  properly  so  called ; 
2.  A  surrender  by  custom  of  copyhold 
lands  or  customary  estates;  and,  3.  A 
surrender  improperly  taken,  as  of  a  deed, 
a  patent,  of  a  rent  newly  created,  and  of 
a  fee-simple  to  the  king.  (Co.  Litt. 
338  a.) 

As  to  surrender  of  copyholds,  see 
Copyhold. 

A  surrender  may  be  made  of  letters- 
patent  and  offices  to  the  king,  to  the  in- 
tent that  he  may  make  a  fresh  grant  of 
the  same  right ;  and  a  grant  of  the  second 
patent  for  years  to  the  same  person,  for  the 
same  thing,  causes  a  surrender  in  law  of 
the  first.     (10  Rep.,  66.) 

SURROGATE  is,  according  to  Cowell's 
*  Interpreter,'  "  one  that  is  substituted  or 
appointed  in  the  room  of  another,  most 
commonly  of  a  bishop  or  a  bishop's  chan- 
cellor." 

The  qualifications  required  in  persons 
appointed  as  surrogates  are  defined  and 
enforced  by  the  canons  of  1603.  The 
person  who  undertakes  the  office  without 
being  qualified  is  subject  to  certain  pe- 
nalties.    (Gibs.,  Cod.,  tit.  xliii.,  c,  3.) 

The  principal  duty  of  ecclesiastical 
surrogates  consists  in  granting  probates  to 
wills,  letters  of  administration  to  the  ef- 
fects of  intestates,  and  marriage  licences. 
The  proper  performance  of  these  duties  is 
guarded  by  particular  enactments.  (92nd 
of  the  Canons  of  1603  and  93rd  Canon; 
Gibson,  Cod.,  tit  xxiv,,  c.  4.) 

Surrogates  are  also  persons  appointed 
to  execute  the  offices  of  judges  in  the 
courts  of  Vice  Admiralty  in  the  Colonies, 
in  the  place  of  the  regular  judges  of  those 
courts.  The  acts  of  such  surrogates  have, 
by  the  56  Geo.  III.  c  82,  the  same 
effect  and  character  as  the  acts  of  the 
regular  judges. 

SURVIVOR,  SURVIVORSHIP. 
[Estate,  p.  858.] 

SUZERAIN.  [Feudal  System,  p. 
22.] 

SWEARING,  a  profane  use  of  the 
name  of  the  Deity.  By  the  109th  Canon, 
churchwardens  are  to  present  those  who 
offend  their  brethren  by  swearing,  and 
notorious  offenders  are  not  to  be  admitted 
to  communion  until  they  are  reformed. 


Profane  cursing  and  swearing  were  first 
made  an  offence  punishable  by  law  by  20 
Jas.  I.e.  21  (continued  by  3  Chas.  I.  c,4; 
16  Chas.  I.  c.  4;  and  6  and  7  Wm.  Ill 
c.  11).  The  19  Geo.  II.  c  21,  enacts, 
that  if  any  person  shall  profanely  curse 
or  swear,  and  be  convicted  thereof  on  con- 
fession, or  on  the  oath  of  one  witness,  be- 
fore any  magistrate,  he  shall  forfeit,  if  a 
day-labourer,  common  soldier,  sailor,  or 
seaman.  Is.;  if  any  other  person  under 
the  degree  of  gentleman,  2s, ;  if  of  or 
above  the  degree  of  a  gentleman,  5s. ;  for 
every  second  conviction  double,  and  for 
every  third  and  subsequent  conviction 
treble.  The  penalties  are  to  go  to  the 
poor  of  the  parish.  Parties  who  do  not 
pay  the  penalties  and  costs  may  be  impri 
soned  and  kept  to  hard  labour  ten  days 
for  the  penalties,  and  six  other  days  for 
the  costs.  Magistrates  and  constables  are 
liable  to  penalties  if  they  wilfully  omit  to 
do  their  duty  under  the  act.  No  person 
can  be  prosecuted  except  within  eight 
days  after  he  has  committed  the  offence. 
By  22  Geo.  II.  c.  33,  persons  belonging 
to  the  navy  who  are  guilty  of  profane 
oaths  or  curses  are  liable  to  punishment 
by  court-martial. 

(Com.,  Dig., '  Justices  of  Peace/  b.  23 ; 
Burn's  Justice,  '  Swearing.') 


TACK  is  the  technical  term  in  Scot- 
land for  a  lease,  whether  of  lands  or  edi- 
fices; the  rent  is  called  the  tack-duty, 
and  the  tenant  the  tacksman.  The  Scot- 
tish system  of  leases  having  lately  at- 
tracted some  attention,  and  being  intrinsi- 
cally important,  a  separate  sketch  of  its 
more  prominent  peculiarities  seems  to  be 
requisite.  The  Scottish  lease,  however 
long  its  duration,  is  purely  a  contract,  and 
does  not  partake — at  least  in  questions 
between  landlord  and  tenant — of  the  pe- 
culiarities of  the  feudal  system.  In  early 
times  it  is  possible  to  trace  something 
like  an  inferior  system  of  vassalage  in 
the  nature  of  the  agriculturist's  tenure. 
He  held  not  as  party  to  a  contract,  but 
by  a  unilateral  conveyance  from  the 
landlord,  called  assedation.  In  Scotland, 
however,  there  was  no  permanent  inter- 
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raption  of  the  legitimate  system  of  sub- 
feuing ;  and  thus  all  descriptions  of  per- 
manent estates  could  be  constituted  in  the 
land  by  the  pure  adaptation  of  the  feudal 
usages.  There  was  no  temptation  to  con- 
vert the  contract  for  the  limited  occupa- 
tion and  use  of  the  land  into  a  means  of 
constituting  a  semi-proprietary  right  in  it 
— of  supplying  with  a  lessee  the  place  of  a 
sub-vassal ;  and  the  system  of  leases,  as  one 
of  mere  letting  and  hiring,  took  its  prin- 
ciples from  the  Roman  contract  of  locatio 
conductio.  The  right  of  the  lessee  or  tacks- 
man was  so  purely  personal  that  it  was  in- 
effectual against  a  party  acquiring  the 
lands  by  purchase  from  the  lessor ;  and  so 
early  as  1449  a  statute  was  passed,  pre- 
serving the  rights  of  "  the  puir  people 
that  labouris  the  ground"  against  new 
owners.  Leasehold  rights,  however,  in 
questions  of  succession,  and  in  the  form 
of  attachment,  employable  by  creditors, 
liave  by  usage  come  into  the  position  of 
real  or  heritable  property.  In  the  times 
of  rapid  agricultural  improvement,  when 
farms  were  frequently  taken  on  leases  of 
tifty-seven  years  at  a  low  rent,  a  virtual 
estate  was  created,  the  succession  to 
which  might  for  the  time  be  more  impor- 
tant than  that  of  the  ownership  of  the 
land.  Unless  there  be  any  specification 
to  the  contrary  in  the  lease,  such  succes- 
sions follow  the  rules  applicable  to  lauded 
property.  It  has  been  matter  of  much 
regret,  that  the  system  by  which  feudal 
rights  in  land  may  be  subjected  to  real 
burdens,  has  not  been  extended  to  this  spe- 
cies of  property,  so  as  to  enable  valuable 
leases  to  be  burdened  with  a  security  for 
Iwrrowed  money,  or  a  guarantee  fund  for 
provisions  for  children.  The  system  of 
granting  and  recording  public  feudal  titles 
not  being  available  for  this  species  of  pro- 
perty, all  attempts  to  accomplish  this  ob- 
ject, by  the  tenant  assigning  the  lease  and 
retaining  possession  as  the  assignee's  sub- 
tenant, have  been  ineffectual  against  the 
rights  of  creditors.  It  has  been  frequently 
proposed  to  pass  an  act  creating  a  system 
of  registration  of  leases,  and  of  burdens 
affecting  them. 

It  is  unnecessary  to  state  very  mi- 
nutely the  title  which  a  person  must 
have  to  enable  him  to  grant  a  lease, 
the  parties  who  may  hold  leases,  or  the 


nature  of  the  titles  which  constitute  an 
ordinary  lease,  as  these  bear  a  generic 
resemblance  to  the  corresponding  features 
of  English  law.  Long  leases,  however, 
being  the  prominent  feature  of  the  Scot- 
tish system,  those  cases  in  which  there  is 
a  restriction  on  granting  them  may  be 
noticed.  A  person  who  has  a  life-rent 
interest  is,  in  the  general  case,  not  en- 
titled to  grant  a  lease  to  last  beyond  his 
own  life.  Persons  having  the  absolute  ad- 
ministration of  property,  as  trustees,  cor- 
porations, &c.,  are  entitled  and  bound  to 
grant  leases  for  such  a  period  as  is  deemed 
necessary  to  good  husbandry;  and  this 
period  has,  by  usage,  in  the  ordinary 
case,  been  fixed  at  nineteen  years.  There 
have  been  many  questions  as  to  the  ex- 
tent to  which  persons  holding  under  en- 
tails may  grant  leases,  because  in  many 
instances  attempts  have  been  made  in 
this  form  to  alienate  a  considerable  estate 
in  the  property,  which  have  been  chal- 
lenged by  successors.  In  the  celebrated 
Queensberry  case,  leases  granted  for 
ninety-seven  years,  on  a  grassum  (that 
is,  a  sum  of  money  paid  by  the  tenant 
on  entering,  like  a  fine  in  England),  were 
found  to  be  struck  at  by  the  entail  as 
an  attempt  to  alienate  part  of  the  pro- 
perty (2  Dow,  90).  In  later  cases,  leases 
of  forty  and  thirty-one  years  have  been 
found  ineffectual.  A  lease  of  twenty-one 
years  is  the  longest  that  has  been  sanc- 
tioned by  the  courts  where  an  heir  of 
entail  has  shown  that  he  has  an  interest 
10  impugn  the  contract. 

Writing  is  necessary  to  constitute  a 
lease,  although  possession  during  the  part 
that  may  remain  over  of  a  year  begun,  may 
be  held  as  a  right  from  sufferance  and  ac- 
quiescence in  its  commencement.  The 
proper  form  of  the  written  agricultural 
lease  has  been  an  object  of  much  atten- 
tion by  conveyancers,  and  there  is  a  con- 
siderable degree  of  uniformity  in  the  prac- 
tice throughout  the  country.  There  are 
usually  nineteen  clauses,  as  follow: — 1. 
The  Description  of  Parties.  2.  Hie  De- 
stination, in  which  the  extent  to  which  as- 
signing or  subletting  is  permitted  or  pro- 
hibited is  set  forth,  and  provision  is  made 
for  the  arrangements  in  case  of  the 
tenant's  decease.  3.  Clause  of  Posses- 
sio7iy    describing    the    subject   let.     4. 
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.Duration.  5.  Reservation,  if  there  be 
any  rights  such  as  that  to  minerals  or 
game  reserved  by  the  landlord.  6.  Land- 
lord's Meliorations,  containing  such  ob- 
ligations to  improve  the  subject  as  the 
landlord  undertakes.  ?.  Warrandice  ov 
guarantee  of  the  title  given  to  the  tenant. 
8.  Rent-clause.  9.  Tenant's  Meliora- 
tions, setting  forth  such  improvements  as 
the  tenant  undertakes.  10.  Preservation, 
containing  the  tenant's  obligation  to  keep 
the  building,  fences,  &c.,  in  repair.  11. 
Insurance,  in  which  the  tenant  becomes 
bound  to  insure  the  buildings,  crops,  &c., 
against  fire.  12.  Thirlage.  This  clause, 
a  remnant  of  feudal  usages,  is  now  com- 
paratively rare — it  binds  the  tenant  to 
grind  his  corn  at  the  mill  of  the  over-lord. 
13.  Management.  14.  Bankruptcy,  pro- 
viding in  general  for  the  landlord's  re- 
sumption of  the  lease  if  the  tenant  become 
bankrupt.  15.  Removal,  by  which  the 
tenant  engages  to  evacuate  the  premises 
at  the  prescribed  term.  16.  Reference, 
providing  for  arbitration  of  disputes. 
17.  Mutual  Performance,  indicating  pe- 
nalties to  be  paid  by  the  party  failing.  18. 
Registration  for  execution  [Registra- 
tion]. 19.  Testing  clause,  containing 
the  formalities  of  the  execution  of  the 
contract.  Of  these,  the  clause  of  manage- 
ment is  the  most  important.  It  is  now 
much  doubted  how  far  it  is  good  policy 
to  bind  the  tenant  to  the  observance  of  a 
particular  course  of  agriculture.  In  the 
highly  improved  districts,  where  very 
scientific  farming  is  expected,  the  tenant 
is  generally  more  capable  than  the  land- 
lord of  estimating  the  value  of  improved 
systems.  Agricultural  chemistry,  and 
other  means  of  increasing  the  produce 
of  the  soil,  are  at  present  the  object  of 
much  attention  among  farmers,  and  where 
tenants  cannot  alter  a  fixed  routine  with- 
out the  risk  of  a  law-suit,  an  embargo  is 
laid  on  the  practical  application  of  im- 
provements. The  landlord's  chief  in- 
terest in  any  routine  being  followed,  is 
simply  the  preservation  of  the  land  from 
deterioration  towards  the  conclusion  of 
the  lease.  On  the  subject  of  the  usual 
provisions  for  management,  Mr.  Hunter 
says, "  In  those  districts  where  agriculture 
is  best  understood,  the  following  are  the 
ordinary  rules  of  management  during  the 


I  currency  of  the  lease: — 1.  White  corn 
crops  ripening  their  seeds  shall  never  be 
taken  from  the  same  land  in  immediate 
succession.  2.  A  certain  propoi'tion  shall 
be  under  turnips  or  plain  fallow  every 
year,  and  be  sown  to  grass  with  the  first 
corn  crop  after  turnips  or  fallow.  3.  No 
farm-yard  dung  or  putrescent  manure 
made  from  the  produce  of  the  farm,  nor 
straw  nor  hay  made  from  the  natural 
herbage  shall  ever  be  carried  off  the 
farm.  It  is  sometimes  added,  that  no 
turnips  or  rape  or  hay  of  any  kind  shall 
ever  be  removed  or  sold.  And  upon  weak 
soils,  it  is  sometimes  required  that  no 
less  than  half  of  the  turnips  shall  be 
eaten  by  sheep  on  the  ground  where  they 
grow.  4.  If  the  soil  is  not  such  as  to 
admit  of  being  ploughed  and  cropped 
every  year,  it  is  stipulated  that  a  certain 
part  or  proportion  shall  be  always  in 
grass,  and  that  land  laid  down  to  grass 
shall  be,  before  being  broken  up  again, 
two  or  more  years  in  pasture.  5.  During 
the  first  five  or  six  years  of  a  lease,  the 
conditions  are  sometimes  more  special, 
obliging  the  tenant  to  have  so  much  more 
in  fallow  or  turnips  every  year,  and  so 
much  more  in  grass,  and  also  to  leave 
the  farm  in  a  particular  shape,  so  as  to 
admit  of  the  incoming  tenant  pursuing  a 
correct  rotation  of  cropping  from  his  very 
entry.  Or  0.  What  is  approved  of  by 
some  agriculturists,  it  may  be  agreed  that 
the  lessee  shall  cultivate  the  lands  accord- 
ing to  the  rules  of  husbandry,  but  with 
the  addition  of  specific  regulations  ap- 
plicable to  the  four  or  five  last  years  of 
the  lease.  7.  Adherence  to  the  course 
prescribed  may  be  enforced  by  con- 
ditioning for  payment  of  additional  rent 
in  the  event  of  contravention,  besides 
damages,  and  with  a  power  to  prevent 
further  contravention,  for  which  purpose 
power  to  make  a  summary  judicial  ap» 
plication  is  occasionally  taken.  Or  fe. 
Liberty  may  be  given  to  the  lessee  to 
deviate  from  the  prescribed  course  upon 
payment  of  an  additional  rent  specified, 
which  may  be  declared  to  be  pactional 
and  not  penal,  and  not  liable  to  judicial 
modification.  9.  In  some  districts, 
though  seldom  in  the  most  improved, 
there  is  occasionally  a  stipulation  that  the 
lessee    shall    himself  reside    upon  and 
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manage  the  farm." — i.  369-370.  (A  Trea- 
tise on  the  Law  of  Landlord  and  Tenant, 
with  an  Appendix,  containing  Forms  of 
Leases,  by  Robert  Hunter,  Esq.,  Advocate, 
2  vols.  8vo.,  1845.) 
TAIL,  ESTATE.  [Estate.] 
TAILZIE,  in  the  law  of  Scotland,  is 
the  technical  terra  corresponding  with 
the  English  word  Entail,  which  now 
generally  supersedes  it  in  colloquial  use, 
even  in  Scotland.  The  early  history  of 
Entail  law  in  Scotland  in  some  respects 
resembles  that  of  England  but  in  later 
times  they  diverged  from  each  other. 
In  Scotland  there  was  no  early  effort, 
such  as  the  statute  of  Westminster  the 
Second  (13  Edw.  I.)  favouring  deeds 
appointing  a  fixed  series  of  heirs,  nor 
does  there  appear  to  have  been  on  the  part 
of  the  judges  that  inclination  to  permit 
perpetuities  to  be  defeated  by  fictions 
which  was  shown  in  England.  Devices, 
however,  of  a  very  similar  character  to 
those  of  the  English  statute  were  adopted 
to  defeat  attempts  by  holders  under  en- 
tail to  use  their  lands  as  if  they  were 
absolute  proprietors.  The  first  and  sim- 
plest restriction  laid  on  the  destined 
heirs  of  an  entail  was  in  the  form  of 
a  mere  prohibition,  against  contracting 
debt  which  might  occasion  the  attach- 
ment of  the  estate  by  creditors,  sell- 
ing the  property,  altering  the  order  of 
succession,  and  the  like.  A  provision  of 
this  character,  called  the  "Prohibitive 
clause,"  was,  however,  quite  insufficient 
to  accomplish  the  end ;  because  if  a  credi- 
tor had  really  attached  the  estate  for 
debt,  or  a  person  had  bona  fide  purchased 
it,  it  was  no  ground  for  wresting  the  title 
out  of  his  hands,  that  the  proprietor  was 
under  a  prohibition  against  permitting 
such  occurrences.  A  second  provision 
was  added,  called  an  Irritant  clause,  by 
which  any  right  acquired  contrary  to  the 
provisions  of  the  entail  was  declared  to 
be  null.  Still  this  did  not  effectually 
intimidate  the  holder  under  the  entail 
from  making  efforts  to  break  it,  and  did 
not  give  the  next  in  succession  a  suflicient 
title  to  interfere.  A  third  provision  was 
added  called  the  "  Resolutive  clause,"  by 
which  the  right  of  the  person  who  contra- 
venes the  prohibition  "  resolves  "  or  be- 
comes forfeited.    It  was  provided  by  sta- 


tute (1685,  c.  22)  that  all  entails  should 
be  effective  which  contain  Irritant  and 
Resolutive  clauses,  are  duly  recorded  by 
warrant  of  the  court  of  session  in  Registers 
of  Entails,  and  are  followed  by  recorded 
saisins  containing  the  Prohibitory,  Irri- 
tant, and  Resolutive  clauses.  No  attempts 
were  made  to  counteract  the  Entail  sys- 
tem by  fictions  of  law,  which  are  not  in 
accordance  with  the  genius  of  the  law 
of  Scotland,  and  it  became  a  permanent 
feature  in  the  institutions  of  the  country. 
A  sort  of  judicial  war  has,  however,  been 
carried  on  against  Entails  individually, 
which  has  been  productive  of  a  vast 
amount  of  litigation  and  strife,  has  occu- 
pied much  judicial  time,  and  has  tended 
to  place  the  titles  of  property  in  a  pre- 
carious and  doubtful  position.  An  Entail 
is  excluded  from  the  favourable  interpre- 
tation of  the  law.  The  interpretation  of 
its  clauses  is  to  be  what  is  termed  strictis- 
simi  juris.  The  intention  of  the  framer 
is  never  to  be  contemplated :  every 
blunder  is  to  be  given  effect  to,  and 
nothing  is  to  be  explained  by  reference 
to  the  context,  if  its  own  meaning  as  a 
sentence  is  doubtful.  Thus,  in  a  late 
case,  those  who  held  under  an  Entail 
were  prohibited  among  other  things  from 
contracting  debt  to  the  effect  of  the  estate 
being  attached.  The  Irritant  clause  pro- 
ceeded to  say  "  if  the  heirs  shall  contra- 
vene the  premises,  by  breaking  the  Tail- 
zie, contracting  of  debts,"  &c.  (enumerat- 
ing other  contraventions),  it  was  provided 
that  "then  and  in  any  of  these  cases,  the 
said  venditions,  alienations,  dispositions, 
infeftmeuts,  alterations,  infringements, 
bonds,  tacks,  obligements,  made  to  the 
contrair"  should  be  null.  It  was  found 
that  proceedings  by  creditors  to  attach 
the  estate  for  debt  were  good,  because 
they  were  not  by  name  enumerated  among 
the  things  that  should  be  null,  though 
they  were  prohibited,  and  mentioned 
among  the  things  which,  if  coming  to 
pass  should  cause  a  nullity.  {Diiffus's 
Trustees  y.  Dunbar,  28th  January,  1842, 
4  D.  B.  M.  523.)  Some  statutory  en- 
largements have  been  made  on  the  powers 
of  persons  holding  under  entail  to  provide 
for  widows  and  younger  children:  but 
the  system  is  still  productive  of  great  do- 
mestic inequality,  and  it  is  to  be  hoped 
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that  in  no  long  time  it  will  be  swept 
away  as  an  impediment  to  the  improve- 
ment of  the  country,  and  an  injustice  to 
the  mercantile  classes. 

TARIFF,  a  table  of  duties  payable  on 
goods  imported  into  or  exported  from  a 
country.  The  principle  of  a  tariff  de- 
pends upon  the  commercial  policy  of  the 
state  by  which  it  is  framed,  and  the  de- 
tails are  constantly  fluctuating  with  the 
change  of  interests  and  the  wants  of  the 
community,  or  in  pursuance  of  com- 
mercial treaties  with  other  states.  The 
British  tariff  underwent  six  important 
alterations  from  1772  to  1842;  namely,  in 
1787,  in  1809,  1819,  1825,  1833,  and 
1842.  The  act  embodying  the  tariff  of 
1833  is  the  3  &  4  Wm.  IV.  c.  56.  Its 
character  has  been  described  in  the  Re- 
port of  a  Committee  of  the  House  of 
Commons  in  1840,  on  the  Import  Duties, 
as  presenting  "  neither  congruity  _  nor 
imity  of  purpose :  no  general  principles 
seem  to  have  been  applied.  The  tariff 
often  aims  at  incompatible  ends :  the 
duties  are  sometimes  meant  to  be  both 
productive  of  reveniie  arid  for  protective 
objects,  which  are  frequently  inconsistent 
with  each  other.  Hence  they  sometimes 
operate  to  the  complete  exclusion  of 
foreign  produce,  and  in  so  far  no  revenue 
can  of  course  be  received;  and  some- 
times, when  the  duty  is  inordinately  high, 
the  amount  of  revenue  becomes  in  con- 
sequence trifling.  An  attempt  is  made 
to  protect  a  great  variety  of  particular 
interests  at  the  expense  of  the  revenue  and 
of  the  commercial  intercourse  with  other 
countries."  The  schedules  to  the  act  3  & 
4Wm.  IV.  c.  56,  contain  a  list  of  1150 
articles,  to  each  of  which  a  specific  duty 
is  affixed.  The  unenumerated  articles 
are  admitted  at  an  ad  valorem  duty  of 
5  and  of  20  per  cent.,  the  rate  having 
previously  been  20  and  50  per  cent.  In 
1838-9,  seventeen  articles  produced  94^ 
per  cent,  of  the  total  customs'  duties,  and 
the  remainder  only  5^  per  cent.,  in- 
cluding twenty-nine,  which  produced 
3nj  per  cent.  The  following  table  of  the 
tariff  of  1833,  showing  the  duties  received 
in  1838-9,  is  an  analysis  of  one  prepared 
by  the  inspector-general  of  imports  for 
the  parliamentary  committee  to  which 
allusion  has  been  made : — 


No.  of 
Articles. 
producing  on 
less  than  24/, 
than  240/. 
than  713/. 
than  2,290/. 
than  22,180/. 
than  183,864/. 
than  2,063,885 


349 

132 

45 
107 
63 
10 
9 


?,0.50 


on  which  no)  ,  ._ 
been  received/ 


31,629 

32,05(: 

244,933 

1,397,324 

1,838,630 

18,575,071 

Excess  of 

drawback 

5,398 


1.  Articles 
an  average 

2.  Do.  less 

3.  Do.  less 

4.  Do.  less 

5.  Do.  less 

6.  Do.  less 

7.  Do.  less 

8.  Articles 
duty  has 

862  22,122,095 
Under  the  head  Customs-Duties, 
mention  is  made  of  the  tariff  of  1842,  of 
the  repeal  of  the  duty  on  wool  in  1842, 
and  of  the  duty  on  cotton  in  1845.  In  the 
same  year,  by  an  act  (8  Vict.  c.  7)  *'  to 
repeal  the  Duties  of  Customs  due  upon  the 
Exportation  of  certain  Goods  from  the 
United  Kingdom,"  the  duties  on  the  ex- 
portation of  coals,  culm,  &c.  are  wholly 
repealed. 

Caps.  84  to  94  of  the  8  &  9  Vict,  are  all 
acts  relating  to  Customs,  Trade,  and  Na- 
vigation, and  they  all  came  into  operation 
on  the  4th  of  August,  1845.  Cap.  84  is 
"  An  Act  to  repeal  the  several  Laws  re- 
lating to  Customs,"  by  which  26  acts 
were  repealed.  Cap.  85  is  "  An  Act  for 
the  Management  of  Customs,"  and  regu- 
lates the  appointment  and  duties  of  offi- 
cers, the  taking  of  land  for  warehouses, 
&c.  Cap.  86  is  "  An  Act  for  the  general 
Regulation  of  Customs,"  and  relates  to 
landing,  warehousing,  and  custom-house 
entries.  Cap.  87  is  "  An  Act  for  the  Pre- 
vention of  Smuggling,"  and  specifies  the 
acts  which  constitute  smuggling,  and  the 
penalties.  (This  Act  must  be  added 
to  those  mentioned  in  Smuggling.) 
Cap.  88  is  "  An  Act  for  the  Encourage- 
ment of  British  Shipping  and  Navi- 
gation," giving,  with  exceptions  which 
are  specified,  certain  privileges  to  Bri- 
tish ships  over  foreign  ships.  Cap.  89 
is  "  An  Act  for  the  Registering  of  British 
Vessels."  Cap.  90  is  "  An  Act  for  grant- 
ing Duties  of  Customs,"  and  imposes 
duties  upon  certain  articles.  (These* 
duties  are  referred  to  in  the  preamble  of 
the  Tariff  Act  (9  &  10  Vict,  c  23)  here- 
after mentioned.)  Cap.  91  is  "  An  Act 
for  the  Warehousing  of  Goods."    Cap. 
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22  is  "  An  Act  to  grant  certain  Bounties 
and  Allowances  of  Customs,"  which  is 
confined  however  to  refined  sugar.  Cap. 
93  is  **  An  Act  to  regulate  the  Trade  of 
British  Possessions  abroad."  Cap.  94  is 
**  An  Act  for  the  Regulation  of  the  Trade 
ofthelsleof  Man." 

On  the  26th  of  June,  1846,  the  royal 
assent  was  given  to  Sir  Robert  Peel's 
last  tariff,  which  carries  out  still  farther 
the  principles  of  free  trade  by  a  total  repeal 
of  several  important  duties,  and  by  a  great 
reduction  of  numerous  others.  It  is  en- 
titled "  An  Act  to  alter  certain  Duties  of 
Customs"  (9  &  10  Vict.  c.  23.) 

On  the  same  day  (June  26,  1846)  the 
royal  assent  was  given  to  the  act  for  re- 
pealing the  duties  on  the  importation  of 
foreign  corn.  It  is  entitled  "  An  Act  to 
amend  the  laws  relating  to  the  Importa- 
tion of  Corn"  (9  &  10  Vict.  c.  22.)  By 
tliis  act  certain  reduced  "  sliding-scale" 
duties  are  substituted  for  those  of  1842, 
and  they  are  to  continue  till  Feb.l,  1849, 
when  all  duties  on  the  importation  and 
entry  for  home  consumption  of  corn, 
grain,  meal,  and  flour  in  the  United  King- 
dom and  in  the  Isle  of  Man  are  repealed, 
with  the  exception  of  Is.  per  quarter  on 
all  wheat,  barley,  bear  or  bigg,  oats,  rye, 
peas,  and  beans,  merely  for  the  purpose 
of  registration  of  the  quantities  imported. 
The  duties  on  all  wheat-meal  and  flour, 
barley-meal,  oat-meal,  rye-meal  and  flour, 
pea-meal,  and  bean-meal  are  to  be  4^d. 
for  everv  cwt. 

The  s'liding-scale  duties  of  1842  (5  & 
6  Vict.  c.  14)  are  given  under  Corn- 
Laws,  p.  663.  The  duties  of  9  &  10 
Vict.  c.  22  are  as  follows : — 

8.    d. 

Wheat,  per  quarter,  under  48s.  10  0 

48s.  and  under  49s.  .  .90 
49s.  and  under  50s.  ..80 
50s.  and  under  51s.  .  .  7  0 
51s.  and  under  52.s.  .  .60 
52s.  and  under  5os.  ..50 
53s.  and  upwards    .  .40 

Bailey,  bear,  or  bigg,  per  quarter, 

under  26s 5  0 

26s.  and  under  27s.  .  .  4  6 
27s.  and  under  28s.  .  .40 
28s.  and  under  29s.  ..36 
29s.  and  under  3()s.  .  .30 
3Us.  and  under  31s.  .  .  2  6 
Sis.  and  upwards    ...20 


s.d, 

Oats,  per  quarter,  under  18s.      .     4  0 
18s.  and  under  19s.       .      .     3  6 
1 9s.  and  under  20s.      .      .30 
20s.  and  under  21s.      .      .     2  6 
21s.  and  under  22s.      ..20 
22s.  and  upwards    ...      1  6 
On  rye,  peas,  and  beans  the  duty  is 
equal  in  amount  to  the  duty  payable  on 
barley.     But  there  appears  to  be  some 
blunder  here,  for  the  duty  on  rye,  peas, 
and  beans  being  regulated  by  the  duty  on 
barley,  is  regulated  by  the  price  of  bar- 
ley, and  not  by  the  price  of  rye,  peas,  and 
beans.     The  consequence  of  this  is  that 
when  barley  is  under  26s.  the  quarter, 
and  is  paying  5s.  duty,  rye,  peas,  and 
beans  will  pay  5s.  duty,  whatever  their 
respective  prices  may  be ;  and  they  will 
only   pay  the   lowest  duty  of  2s.   per 
quarter  when    barley   is  31s.   and   up- 
wards  the   quarter.     (See   '  Economist ' 
Newspaper,  June  4th  and  Uth,   1846.) 
The    duties   payable    on    all  flour  and 
meal,  as  above  enumerated,   until    the 
1st  February,  1849,  are  enumerated  in 
the  schedule  to  the  act.     The  average 
price  both  weekly  and  aggregate  of  all 
British  corn  is  to  continue  to  be  made  up 
according  to  5  &  6  Vict  c.  14. 

Of  the  exemptions  from  duty  and  re- 
ductions of  duty  made  by  the  last  tarit^ 
act  (9  &  10  Vict.  c.  23),  it  will  suffice  to 
mention  a  few  of  the  most  important. 

No  duties  are  chargeable  on  the  fol- 
lowing living  animals : — oxen  and  bulls, 
cows,  calves,  horses,  mares,  geldings, 
colts,  foals,  mules,  asses,  sheep,  lambs, 
swine  and  hogs,  sucking-pigs,  goats,  kids. 
No  duties  are  chargeable  on  bacon, 
beef,  fresh  or  slightly  salted,  beef  salted, 
not  being  corned  beef,  meat  fresh  or 
salted,  not  otherwise  described,  poric 
fresh  or  salted  (not  hams),  potatoes,  all 
vegetables  not  otherwise  enumerated 
or  described,  hay,  hides,  and  some  other 
articles  slightly  wrought,  and  a  few 
wholly  manufactured. 

Of  the  reduced  duties  the  following 
are  the  most  important : — ale  and  beer  of 
all  sorts,  1/.  the  barrel ;  arrow-root,  2s.  6</. 
the  cwt.,  and  if  fi'om  a  British  possession 
6(i.  the  cwt. ;  pearled  barley,  1*.  the  cwt., 
and  if  from  a  British  possession  6^.  the 
cwt.;  buckwheat.  Is.  the  quarter;  butter 
ICs.  the  cwt.,  and  if  from  a  British  pos- 
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session  25.  6c?.  the  cwt. ;  tallow-candles, 
5«.,  the  cwt. ;  cheese,  5s.  the  cwt.,  and 
if  from  a  British  possession  2s.  the 
cwt. ;  cured  fish.  Is.  the  cwt. ;  hams  of 
all  kinds,  7s.  the  cwt,  and  if  from  a 
British  possession  Is.  6d.  the  cwt. ;  men's 
hats,  2s.  each;  men's  boots,  14s.  the 
dozen  pairs;  men's  shoes,  7s.  the  dozen 
pairs ;  women's  boots  and  shoes,  from 
4s.  6c?.  to  7s.  6c?.  the  dozen  pairs,  ac- 
cording to  kinds,  as  described;  maize 
or  Indian  corn.  Is.  the  quarter ;  potato 
flour.  Is.  the  cwt. ;  rice,  Is.  the  cwt., 
and  if  from  a  British  possession  6ff.  the 
CAVt. ;  sago,  Is.  the  cwt. ;  tallow,  Is.  6c?. 
the  cwt. 

The  duties  on  manufactured  goods  of 
brass,  bronze,  china-ware,  copper,  iron 
and  steel,  lead,  pewter,  tin,  woollen,  and 
cotton,  are  Wl.  for  every  lOOZ.  value.  On 
silk  manufactures  the  duties  are  about 
one-third  higher,  or  5s.,  6s.,  and  9s.  the 
lb.,  according  to  kinds,  as  described,  or 
15/.  on  every  lOOZ.  value. 

The  duty  on  foreign  spirits  of  proof 
strength  is  15s.  the  gallon. 

The  duty  on  foreign  solid  timber,  from 
and  after  April  5,  1847,  is  1/.  the  load  of 
50  cubic  feet ;  from  and  after  April  5, 
1848,  the  duty  is  15s.  the  load.  On 
deals  or  boards,  the  duty,  from  and  after 
April  5,  1847,  is  ll.  6s.  the  load;  from 
and  after  April  5,  1848,  it  is  iZ.  the  load. 
The  Tariff  of  1842  is  not  altered  with  re- 
spect to  timber  imported  from  a  British 
possession,  which  is  still  Is.  the  load  of  so- 
lid timber,  and  2s.  the  load  of  sawn  timber. 

The  duties  on  coffee  and  tea  are  not 
altered  by  the  tariff.  The  act  8  Vict. 
c.  5,  which  fixed  the  sugar-duties  for  one 
year,  terminated  July  5,  1846,  and  has 
been  renewed  for  a  month;  the  subject 
of  those  duties  is  now  under  the  con- 
sideration of  parliament,  and  they  will 
probably  be  altered. 

TAX,  TAXATION.  A  tax  is  a  por- 
tion of  the  produce  of  a  country  or  its 
value,  applied  to  public  purposes  by  the 
government.  Taxation  is  the  general 
charging  and  levying  of  particular  taxes 
upon  the  community. 

In  a  free  state  it  is  assumed  that  all 
taxation  is  necessary  for  the  public  good ; 
and  it  is  justified  by  necessity  alone. 
The  amount  of  expenditure  will,  in  a 
great  measure,   be  determined    by  the 


magnitude  of  a  state  and  by  the  number 
and  importance  of  its  political  relations : 
yet  the  prudence  with  which  its  affairs 
are  administered  will  affect  the  demands 
of  the  government  upon  the  people 
nearly  as  much  as  its  necessities.  Th^; 
expenses  of  a  private  person  must  be  re- 
gulated by  his  income ;  but  in  a  state,  the 
expenditure  that  is  needed  is  the  measure 
of  the  public  income  that  must  be  obtained 
to  meet  it.  A  civilized  community  re- 
quires not  only  protection  from  foreign 
enemies  and  internal  security,  but  it  needs 
various  institutions  which  are  conducive 
to  its  welfare.  It  is  the  business  of  a 
government  to  provide  for  these  objects 
in  the  best  manner  and  at  the  least  ex- 
pense consistent  with  their  efficiency. 
Every  tax  should  be  viewed  as  the  pur- 
chase-money paid  for  equivalent  advan- 
tages given  in  return.  This  principle 
assumes  the  necessity  of  moderation  in 
levying  taxes,  and  will  scarcely  be  denied 
by  any  one  when  stated  in  that  form ; 
yet  it  is  not  uncommon  to  hear  it  argued 
that  so  long  as  taxes  are  spent  in  the  coun- 
try, the  amount  is  not  of  consequence,  as 
the  money  is  returned  through  various 
channels  to  the  people  from  whom  it  was 
derived.  The  principle  we  have  just  laid 
down  exposes  the  fallacy  of  this  doctrine, 
by  reducing  it  to  a  simple  question  be- 
tween debtor  and  creditor.  For  example, 
by  paying  a  million  of  money  every  year, 
the  people  obtain  the  services  of  an  army. 
This  we  will  suppose  to  be  an  equivalent, 
and  we  will  further  assume  that  the  food 
and  clothing  of  the  force  are  purchased, 
and  that  the  entire  pay  of  the  men  is 
spent,  within  the  country.  The  whole 
of  the  money  will  thus  be  returned :  but 
how  ?  Not  as  a  free  gift,  not  as  the  re- 
payment of  a  loan,  but  in  the  purchase  of 
articles  equal  in  value  to  the  whole  sum 
The  only  benefit  obtained  by  this  return 
of  the  million  is  clearly  nothing  more 
than  the  ordinary  profits  of  trade ;  for  the 
community  has  already  provided  the 
money,  and  then  out  of  its  own  capital 
and  industry  it  produces  what  is  equal  tu 
it  in  value,  and  this  it  sells  to  the  state, 
receiving  as  payment  the  very  sum  it  had 
itself  contributed  as  a  tax. 

No  branch  of  legislation  is  perhaps  so 
important  as  the  wise  application  of  just 
principles  in  the  matter  of  taxation.    The 
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wealth,  happiness,  and  even  the  morals 
of  the  people  are  dependent  upon  the 
financial  policy  of  their  government. 

Adam  Smith  lays  down  four  general 
maxims,  which  are  as  follow : — 

I.  "  The  subjects  of  every  state  ought 
to  contribute  towards  the  support  of  the 
government  as  nearly  as  possible  in  pro- 
portion to  their  respective  abilities ;  that 
is,  in  proportion  to  the  revenue  which 
they  respectively  enjoy  under  the  protec- 
tion of  the  state." 

II.  *'  The  tax  which  each  individual  is 
bound  to  pay  ought  to  be  certain,  and  not 
arbitrary.  The  time  of  payment,  the 
manner  of  payment,  the  quantity  to  be 
paid,  ought  all  to  be  clear  and  plain  to  the 
contributor,  and  to  every  other  person." 

III.  "  Every  tax  ought  to  be  levied  at 
the  time  or  in  the  manner  most  likely  to  be 
convenient  for  the  contributor  to  pay  it." 

IV.  "  Every  tax  ought  to  be  so  con- 
trived as  both  to  take  out  and  keep  out  of 
the  pockets  of  the  people  as  little  as  pos- 
sible over  and  above  what  it  brings  into 
the  public  treasury  of  the  state." 

In  discussing  the  merits  of  particular 
taxes  we  shall  have  to  consider  with  some 
minuteness  the  application  of  Adam 
Smith's  first  maxim.  Its  justice  requires 
no  enforcement  or  illustration,  although 
the  object  is  most  diflBcult  of  attainment. 
The  second  maxim  is  of  great  importance, 
and  the  necessity  of  adhering  to  it  must  be 
universally  acknowledged.  Uncertainty 
gives  rise  to  frauds  and  extortion  on  the 
part  of  the  tax-gatherer,  and  to  ill-will 
and  suspicion  on  that  of  the  contributor, 
while  it  offers  a  most  injurious  impedi- 
ment to  all  the  operations  of  trade.  Not- 
withstanding the  many  evils  of  uncer- 
tainty, it  is  by  no  means  an  uncommon 
fault  in  modern  systems  of  taxation. 

Under  the  constitutional  governments 
of  Europe,  the  people  do  not  indeed  suffer 
from  violent  exactions,  as  in  the  Turkish 
empire  and  in  Persia ;  but  industry,  and 
commerce  are  often  restrained  by  irregu- 
lar and  ill-defined  taxes.  Spain  affords 
many  examples  of  misgovernment,  and 
the  injurious  character  of  its  taxation  is 
shown  in  reference  to  this  as  well  as  other 
principles.  To  select  one  instance  of  un- 
certainty :  "  Every  landowner  is  liable  to 
have  his  property  taken  in  execution  for 


government  taxes,  if  he  is  not  prepared 
to  pay  a  half-year  or  more  in  advance, 
according  to  the  difficulties  of  the  Ex- 
chequer ;  consequently  he  is  often  com- 
pelled to  make  great  sacrifices  in  order 
to  meet  such  exigencies."  {Madrid  in 
1835,  vol.  ii.  p.  107.) 

To  levy  a  tax  "  at  the  time  and  in  the 
manner  most  likely  to  be  convenient  for 
the  contributor  to  pay  it"  is  always  a 
wise  policy  on  the  part  of  the  state.  The 
time  or  manner  of  payment  may  often  be 
more  vexatious  than  the  amount  of  the 
tax  itself,  and  thus  have  the  evil  effects 
of  high  taxation,  while  it  produces  no 
revenue  to  the  s*ate.  Suppose,  for  ex- 
ample, that  a  merchant  imports  goods 
and  is  required  to  pay  a  duty  upon  them 
immediately  and  before  he  has  found  a 
market  for  them: — he  must  either  ad- 
vance the  money  himself  or  borrow  it 
from  others,  and  in  either  case  he  will  be 
obliged  to  charge  the  purchaser  of  the 
gtoods  with  the  interest ;  or  he  must  sell 
the  goods  at  once,  not  on  account  of  any 
commercial  occasion  for  the  sale,  but  in 
order  to  avoid  prepayment  of  the  tax.  If 
he  pays  the  tax  and  holds  the  goods,  the 
consumer  will  have  to  repay  not  only  the 
tax  but  the  interest ;  and  if  he  parts  with 
them  at  a  loss  or  inconvenience,  trade  is 
injured,  and  the  general  wealth  and  con- 
sequent productiveness  of  taxation  pro- 
portionately diminished.  To  prevent 
these  evils  the  Bonding  or  Warehousing 
system  was  established  in  this  country, 
which  affords  the  most  liberal  con- 
venience to  the  merchant  and  a  general 
facility  to  trade.  Certain  warehouses  are 
appointed  under  the  charge  of  officers  of 
the  customs,  in  which  goods  may  be  de- 
posited without  being  chargeable  with 
duty  until  they  are  cleared  for  consump- 
tion, and  thus  the  tax  is  paid  when  the 
article  is  wanted,  and  when  it  is  least  in- 
convenient to  pay  it. 

Similar  accommodation  is  granted  on 
their  own  premises  to  the  manufacturers 
of  articles  liable  to  excise  duties.  At 
present  the  customs  bonding-warehouses 
are  confined  to  the  ports.  An  extension 
of  them  to  inland  towns  would  be  sound 
in  principle,  very  convenient  to  trade, 
and  unattended  by  any  serious  risk  to  the 
revenue  or  difficulty  of  management 
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The  evils  resulting  from  inconvenient 
modes  of  assessing  and  collecting  taxes 
have    been    very  seriously   felt  in  this 
country  under  the  operation  of  the  excise 
laws.     When  any  manufacture  is  subject 
to  excise  duties,   the  officers  of  the  re- 
venue have  cognizance  of  every  part  of 
the  process,  inspect  and  control  the  pre- 
mises and  machinery  of  the  manufacturer, 
and  often  even  prescribe  the  mode  of  con- 
ducting and  the  times  of  commencing  and 
completing  each  process ;  while  the  ob- 
servance of  numberless  minute  regula- 
tions is  enforced  by  severe  penalties.  The 
manufacturer   is  put    to  great  inconve- 
nience and  expense,   and  his  ingenuity 
and  resources  are  constantly  interfered 
with  in  such  a  manner  as  to  impede  in- 
ventions and  improvements,  and  to  dimi- 
nish   his  profits.      A   London    distiller 
stated  to  the  Commissioners   of  Excise 
Inquiry,  that  assuming  that  the  duties  on 
spirits  distilled  by  him  should  be  fully 
secured  to  the  revenue,  "  it  would  be  weft 
worth  his  while  to  pay  3000/.  a-year  for 
the  privilege  of  exemption  from  excise 
interference."  (^Digest  of  Reports  of  Com- 
raissioners  of  Excise  Inquiry,  p.  1 5.) 

Any  injury  done  to  trade  is  injurious 
to  the  state  by  diminishing  the  national 
wealth  and  the  employment  of  labour, 
ft  has  the  same  effect  also  upon  the  re- 
venue as  excessive  taxation.  The  high 
price  of  the  article  limits  the  consump- 
tion and  consequently  the  revenue  arising 
from  it.  The  injurious  effects  of  the 
excise  restrictions  "must  be  felt  in  an 
accumulated  degree  by  the  public  who 
are  the  consumers,  against  whom  the  tax 
operates  by  the  addition  made  to  the  price 
of  the  commodity,  not  only  by  its  direct 
amount,  but  by  the  necessity  of  compen- 
sating the  manufacturer  for  his  advance 
of  capital  in  defraying  it,  and  also  by  the 
increased  cost  of  production."  {Ibid., 
p.  15.)  In  the  case  of  a  heavy  tax,  which 
also  diminishes  consumption,  the  state,  at 
least,  derives  some  benefit;  but  in  the 
case  of  onerous  restrictions  and.  impedi- 
ments to  trade  caused  by  the  mode  of  col- 
lecting a  tax,  the  state  gains  nothing 
whatever,  and  the  manufacturer  and  the 
consumer  are  seriously  injured,  without 
an  equivalent  to  any  party.  If  the  con- 
sumer must  suffer,  it  should,  at  leasts  be 


for  the  benefit  of  the  revenue,  for  then 
his  contributions  may  be  diminished  in 
some  other  direction.  Great  attention 
has  been  paid,  of  late  years,  to  the  im- 
provement of  the  excise  regulations,  espe- 
cially by  the  Commissioners  of  Inquiry, 
under  the  able  direction  of  Sir  Henry 
Pamell.  Various  restrictions  have  been 
removed,  especially  those  affecting  the 
manufacture  of  glass,  and  it  is  to  be 
hoped  that  the  excise  revenue  may  be 
found  capable  of  being  collected  without 
inflicting  greater  injuries  upon  trade  than 
other  branches  of  taxation. 

The  net  produce  of  a  tax  is  all  that 
the  state  is  interested  in,  and  therefore 
any  violation  of  the  fourth   maxim  o? 
Adam  Smith  is  liable  to  the  same  objec- 
tions as  those  already  stated  in  reference 
to  the  third.    Such  violation   increases 
the  amount  of  the  tax  directly,  as  the 
former  was  shown  to  increase   it  indi- 
rectly, without  any  advantage  to  the  state. 
Facility  of  collection  is  a  great  recom- 
mendation to  any  tax ;  and,  on  the  con- 
trary, a  disproportion  between  the  cost 
of  collecting  and  the  amount  ultimately 
secured  is  a  good  ground  for  removing  a 
tax,  though  founded,  in  other  respects, 
upon  just  principles.     On  this   account 
alone,  as  well  as  for  the  general  conve- 
nience of  trade,  it  has  been  a  wise  policy 
to  reduce,  as  far  as  possible,  the  number 
of  articles  upon  which  customs  duties  are 
levied.     The  cost  of  collecting  the  duties 
upon  the  larger  and  more    productive 
articles  of  import  bears  only  a  small  pro- 
portion to  the  amount  of  the  tax,  while 
the  expense  of  collecting  the  duties  on 
the  smaller  and  less  productive  articles 
bears  a  large  proportion  to  the  tax,  and 
may  in  some  cases  exceed  it. 

In  England  there  is  little  variation 
from  year  to  year  on  the  gross  charges  of 
collection,  but  there  is  a  considerable  dis- 
proportion in  the  cost  of  collecting  dif- 
ferent branches  of  the  revenue.  In  1841 
the  excise  cost  6l.  7s.  8d.  per  cent,  in  the 
collection ;  the  assessed  taxes  4l.  2s.  9d. ; 
and  the  revenue  arising  from  stamps  only 
2l.  3s.  4d. 

The  French  revenue  is  collected  at  a 
much  greater  cost.  For  some  years  past 
the  average  revenue  of  that  country  has 
been  1,020,000,000  francs,  or  40,000,000/., 
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and  the  expenses  of  managing  and  col- 
lecting that  sum  have  amounted  to 
150,000,000  francs,  or  6,000,000Z.,  being 
no  less  than  15  per  cent.  {Commercial 
Tariffs,  Part  IV.,  France,  1842,  p.  11.) 
It  is  very  probable  that  many  items  may 
be  included  in  the  French  calculation  of 
tlie  expenses  of  collection  which  are  not 
stated  in  the  English  accounts ;  but 
making  liberal  allowance  on  that  account, 
a  great  disproportion  remains  between 
the  cost  of  collecting  the  revenue  in  the 
two  countries.  It  may  perhaps  be  fairly 
estimated  that  the  revenue  of  France  costs 
twice  as  much  in  the  collection  as  that  of 
England.  The  expenses  of  collecting  a 
revenue  may  be  high  without  any  re- 
ference to  the  mode  of  taxation.  An  ex- 
cellent tax  may  be  collected  in  a  bad 
manner,  either  by  having  numerous  idle 
and  highly  paid  officers,  or  by  cumbrous 
regulations  and  checks,  which  may  cost 
the  government  much  and  protect  the 
revenue  very  little.  Of  these  two  causes 
of  expense  it  is  difficult  to  pronounce 
which  is  most  injurious  to  a  country. 
The  former  will  generally  be  found  to 
form  part  of  a  general  system  of  ill- 
regulated  expenditure;  the  latter  may 
arise  from  unwise  precautions  for  the 
security  of  the  revenue.  In  France  the 
prodigious  number  of  official  persons  is 
notorious,  and  in  that  fact  we  must  seek 
for  the  main  cause  of  the  enormous  cost 
of  collecting  the  revenue. 

Different  Kinds  of  7 axes. — In  selecting 
taxes  for  raising  the  revenue  of  a  state, 
the  principles  already  discussed  should  be 
adhered  to  as  far  as  possible ;  but  these 
do  not  point  out  any  particular  mode  of 
taxation  as  preferable  to  others.  What- 
ever mode  of  raising  the  necessary  funds 
may  be  found  to  press  most  equally  upon 
different  members  of  the  community,  to 
be  least  liable  to  objections  of  uncertainty, 
or  inconvenience  in  the  mode  or  times  of 
payment,  or  to  be  attended  with  the  kast 
expense,  is  fairly  open  to  the  choice  of 
a  statesman ;  unless  objections  of  some 
other  nature  can  be  proved  to  outweigh 
these  recommendations. 

The  two  great  divisions  under  which 
most  taxes  may  be  classed  are  direct  and 
ir:  direct. 

Direct   Taxes. — All  taxes  ought  to  be 


paid  from  the  income  of  the  community 
To  derive  revenue  from  capital  is  to  act 
the  part  of  a  spendthrift;  and  such  a 
practice,  as  in  private  life,  must  be  con- 
demned. If  the  taxes  of  any  country 
should  become  so  disproportioned  to  its 
income,  that  in  order  to  pay  them  conti- 
nual demands  must  be  made  upon  its 
capital,  its  resources  would  fail,  employ- 
ment of  labour  would  decrease,  and  the 
revenue  must  necessarily  be  reduced  by 
the  general  impoverishment  of  the  tax- 
payers. Such  a  system  could  not  long 
continue  as  regards  ill  capital,  but  it  may 
affect  particular  branches  of  capital,  or 
all  capital  in  certain  conditions.  In 
whatever  degree  it  is  permitted  to  operate 
it  is  injurious.  A  tax  upon  legacies  is  a 
direct  deduction  from  capital ;  and  on 
that  account  objectionable,  although  it  is 
profitable  to  the  treasury  and  very  easily 
collected.  [Legacy,  Probate.]  The 
same  observations  apply  to  the  probate 
duty,  and  to  duties  charged  upon  succes- 
sion to  the  personal  property  of  intestates. 

With  these  exceptions  it  has  been  the 
object  of  the  British  legislature  to  derive 
all  taxes  from  income,  either  by  direct 
assessment  or  by  means  of  the  voluntary 
expenditure  of  the  people  upon  taxed 
commodities. 

Direct  taxes  upon  the  land  have  been 
universally  resorted  to  by  all  nations.  In 
countries  without  commerce,  land  is  the 
only  source  from  which  a  revenue  can  be 
derived.  In  most  of  the  Eastern  monar- 
chies the  greater  part  of  the  revenue  has 
usually  been  raised  by  heavy  taxes  upon 
the  soil ;  and  in  Spain,  at  the  present  time, 
the  taxes  upon  the  soil  are  most  oppres- 
sive and  injurious. 

In  England,  under  the  Saxon  kings, 
there  was  a  land  tax.  When  the  inva- 
sions of  the  Danes  became  frequent,  it 
was  customary  to  purchase  their  forbear- 
ance by  large  sums  of  money ;  and,  as 
the  ordinary  revenues  of  the  crown  were 
not  sufficient,  a  tax  was  imposed  on  every 
hide  of  land  in  the  kingdom.  This  tax 
seems  to  have  been  first  imposed  a.d. 
991,  and  was  called  Danegeld,  or  Danish 
tax  or  tribute.  (Saxon  Chronicle,  by 
Ingram,  p.  168.)  It  was  originally  one 
shilling  for  each  hide  of  land,  but  after- 
wards rose  to  seven  :  it  then  fell  to  foul 
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shillings,  at  which  rate  it  remained  till  it 
was  abolished,  about  seventy  years  after 
the  Norman  conquest.  (Henry,  Hist. 
vol.  iii.  p.  368.)  A  revenue  still  conti- 
nued to  be  derived,  under  different  names, 
from  assessments  upon  all  persons  holding 
lands,  which,  however,  became  merged 
in  the  general  subsidies  introduced  in  the 
reigns  of  Richard  II.  and  Henry  IV. 
During  the  troubles  in  the  reign  of 
Charles  I.  and  the  Commonwealth,  the 
practice  of  laying  weekly  and  monthly 
assessments  of  specific  sums  upon  the 
several  counties  was  resorted  to,  and  was 
found  so  profitable,  that  after  the  Resto- 
ration the  ancient  mode  of  granting  sub- 
sidies was  renewed  on  two  occasions 
oaily.  (^Report  of  House  of  Commons  on 
Land  Tax  as  affecting  Catholics,  1828.) 
In  1692,  a  new  valuation  of  estates  was 
made,  and  certain  payments  were  appor- 
doned  to  each  county  and  hundred  or 
other  division.  For  upwards  of  a  cen- 
tury the  tax  was  payable  under  annual 
acts,  and  varied  in  amount,  from  one 
shilling  in  the  pound  to  four  shillings ; 
at  which  latter  sum  it  was  made  perpe- 
tual by  the  38  Geo.  III.  c.  60 ;  subject, 
however,  to  redemption  by  the  landowners 
upon  certain  conditions.  But  no  new 
valuation  of  the  land  has  been  made,  and 
the  proportion  chargeable  to  each  district 
has  continued  the  same  as  it  was  in  the 
time  of  King  William  III.,  as  regulated 
by  the  act  of  1692.  That  assessment  is 
said  not  to  have  been  accurate  even  at 
that  time,  and  of  course  improved  culti- 
vation and  the  application  of  capital 
during  the  last  150  years  have  completely 
changed  the  relative  value  of  different 
portions  of  the  soil.  On  account  of  the 
generally  increased  productiveness  of 
land,  the  tax  bears  upon  the  whole  a  tri- 
fling proportion  to  the  rent,  yet  its  ine- 
quality is  very  great.  For  instance,  in 
IJedfordshire,  it  amounts  to  2s.  Id  in  the 
pound  ;  in  Surrey,  to  Is.  irf. ;  in  Durham, 
to  S^d.;  in  Lancashire,  to  2c?.;  and  in 
Scotland,  to  2\d.  (^Appendix  to  Third 
Report  on  Agricultural  Distress,  1836, 
p.  545.)  Adam  Smith  imagined  that  this 
tax  was  borne  entirely  by  the  landlords, 
but  this  opinion  has  been  proved  to  be 
erroneous  by  modern  political  economists, 
who  hold  that  the  tax  increases  the  price 


of  the  produce  of  the  land,  and  is  there- 
fore paid  by  the  consumers.  The  tax  is 
also  obviously  objectionable  on  the  ground 
of  inequality. 

A  tax  upon  the  gross  rent  of  land 
would  fall  upon  the  landlord,  and  would 
be  in  fact  a  tax  upon  his  annual  income, 
and  as  such  would  fall  with  undue  seve- 
rity upon  him,  unless  other  classes  of  the 
community  should  be  liable  to  a  propor- 
tionate deduction  from  their  respective 
incomes  for  the  benefit  of  the  state.  This 
brings  us  to  consider  the  expediency  of  a 
general  tax  upon  all  incomes. 

In  whatever  form  the  tax  may  be  levied, 
the  contribution  should  be  paid  from  in- 
come, and  not  from  capital ;  and  accord- 
ingly the  simplest  and  most  equitable 
mode  of  taxation  would  appear  to  be  that 
which,  after  assessing  the  annual  income 
of  each  person  arising  from  all  sources, 
should  take  from  him,  directly,  a  certain 
proportion  of  his  income  as  his  share  of 
the  general  contribution.  Such  a  tax, 
equitably  levied,  would  appear  to  agree 
in  theory  with  all  the  four  maxims  of 
Adam  Smith ;  but,  practically,  every  tax 
upon  income  must  abound  in  inequalities, 
in  uncertainty,  and  in  great  personal 
hardships  and  inconvenience. 

In  order  to  make  such  a  tax  fall  equally 
upon  all,  in  the  first  place,  the  assess- 
ment must  be  equal.  But  this  is  im- 
possible, because  there  are  many  cases  in 
which  a  man  can  conceal  the  sources  of 
his  income.  Even  if  we  suppose  the 
actual  income  of  each  individual  to 
be  ascertained,  the  mere  income  of  per- 
sons is  a  most  fallacious  test  of  their  abi- 
lity to  bear  taxation.  One  man  has  a 
fee-simple  estate  in  land,  or  money  in  the 
funds,  producing  an  income  of  lOOOZ.  a- 
year,  which  land  or  money  is  his  absolute 
property,  and  may  come  to  his  children 
after  his  death :  another,  by  a  laborious 
and  uncertain  profession,  also  obtains  an 
annual  income  of  lOOO/.,  dependent  not 
only  upon  his  life,  but  upon  his  health 
and  a  thousand  accidents.  The  annual 
incomes  of  these  two  men  are  the  same, 
but  their  circumstances  are  most  dis- 
similar. Yet  these  two  men,  with  means 
so  unequal,  would  be  assessed  alike,  and 
charged  with  equal  contributions.  The 
professional  man  may  spend  the  whole 
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of  nis  income,  and  yet  he  is  charged 
upon  it  just  as  if  it  were  the  annual  pro- 
duce of  realized  property.  If  he  saves 
any  part  of  his  income,  he  is  charged 
upon  that  part,  and  thus  his  capital  is 
taxed. 

The  case  of  annuitants  also  may  be 
instanced  as  one,  amongst  numerous 
others,  of  peculiar  inequality.  One  per- 
son invests  his  money  in  permanent 
securities,  and  retains  his  capital,  but 
derives  a  small  income,  and  therefore 
contributes  a  proportionally  small  rate 
of  tax:  another  purchases  an  annuity, 
and  parts  with  his  capital ;  but  as  his 
income  is  much  larger  than  that  of  the 
capitalist,  he  pays  a  higher  tax.  At  first 
sight  this  may  appear  a  just  arrangement ; 
but  in  fact  not  only  the  income  of  the 
annuitant  is  taxed,  but  also  his  capital ; 
for  that  which  is  taxed  as  his  income  is 
derived  partly  from  the  interest  of  his 
purchase-money,  and  partly  from  an 
annual  repayment  of  a  portion  of  his 
principal. 

There  is  this  essential  difference  be- 
tween taxes  upon  income  and  taxes  upon 
expenditure :  the  former  are  compulsory, 
the  latter  are  voluntary,  and  paid  or 
avoided  at  the  option  of  each  individual. 
If  a  man  be  saving  money,  an  income- 
tax  seizes  upon  his  accruing  capital:  a 
tax  upon  expenditure  is  levied  upon  that 
portion  of  his  income  only  which  he 
thinks  it  prudent  to  spend. 

To  smooth  in  some  degree  the  inequali- 
ties of  an  income-tax,  1st,  the  annual 
premiums  on  policies  of  insurance  should 
not  be  reckoned  as  income  in  the  assess- 
ment, being  clearly  capital,  and  the  pay- 
ments being  no  longer  optional,  as  the 
insurance  could  not  be  discontinued  with- 
out loss;  this  provision  was  made  by  Mr. 
Pitt  in  1798:  2ndly,  incomes  arising 
from  realized  property  should  be  taxed  at 
a  higher  rate  than  the  profits  of  trades 
and  professions :  3rdly,  annuitants  should 
be  rated  on  such  terms  as  to  avoid  the 
assessment  of  any  portion  of  their  capital 
as  part  of  their  income :  4thly,  all  per- 
sons should  be  liable  to  the  tax,  whatever 
may  be  the  amount  of  their  incomes. 

In  addition  to  the  unequal  pressure  of 
an  income-tax,  which  cannot  be  alto- 
g.'ther  corrected  by  any  expedients,  there 
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is  much  uncertainty  in  the  assessment  of 
certain  classes  of  persons.  The  vicissi- 
tudes of  trade,  bad  debts,  or  deferred  pay- 
ments, render  the  incomes  of  commercial 
and  professional  men  very  uncertain ; 
and  nominal  income  therefore,  which 
afterwards  cannot  be  realized,  may  be 
charged  with  the  tax. 

But  the  last  and  strongest  of  the  objec- 
tions to  an  income-tax  is  the  inquisitorial 
nature  of  the  investigation  into  the  affairs 
of  all  men,  which  is  necessary  to  secure  a 
statement  of  their  incomes.  This  objection, 
indeed,  is  treated  lightly  by  some ;  but  by 
the  mass  of  the  contributors  it  is  con- 
sidered the  most  inconvenient  and  unsea- 
sonable quality  of  an  income-tax.  Even 
if  the  exposure  of  a  man's  affairs  could 
do  him  no  possible  injury,  yet  as  an 
offence  to  his  feelings,  or  even  caprice,  it 
is  a  hardship  which  is  not  involved  in  the 
payment  of  other  taxes.  But  apart  from 
matters  of  feeling,  injury  of  a  real  cha- 
racter is  also  inflicted  upon  individuals 
by  an  exposure  of  their  means  and  sources 
of  income.  Mercantile  men,  from  the 
dread  of  competition,  take  pains  to  con- 
ceal from  others,  especially  if  in  the  same 
business,  the  application  of  their  capital, 
the  rate  of  profit  realized,  their  connec- 
tions, and  their  credit,  all  of  which  must 
be  disclosed,  perhaps  to  their  serious  in- 
jury, when  there  is  an  investigation  of 
their  profits. 

For  these  reasons,  the  mode  of  collect- 
ing the  income-tax  certainly  cannot  be 
approved  of  as  being  "  most  likely  to  be 
convenient  to  the  contributor."'  Its  gene- 
ral unpopularity  when  in  operation  is  the 
best  proof  of  its  hardship  and  inconve- 
nience. Upon  the  whole,  a  tax  upon  in- 
come is  so  difficult  to  adjust  equitably  to 
the  means  of  individuals,  and  the  mode  of 
collection  is  necessarily  liable  to  sucli 
strong  objection,  that,  if  resorted  to  at  all, 
it  should  be  reserved  for  extraordinary 
occasions  of  state  necessity  or  danger, 
when  ordinary  sources  of  revenue  cannot 
safely  be  relied  on. 

The  English  assessed  taxes  have  as  few 
objections  in  principle  as  most  modes  of 
direct  taxation.  With  an  equitable  as- 
sessment and  special  exemptions  in  cer- 
tain cases,  they  are  capable  of  being  made 
to  bear  a  tolerably  just  proportion  to  the 
SB 
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incomes  of  the  individuals  paying  them. 
They  share,  however,  in  the  general 
unpopularity  of  all  direct  taxes,  and  it 
cannot  be  denied  that  they  often  press 
unequally  upon  particular  persons.  The 
number  of  windows  in  a  house  is  a  very 
imperfect  criterion  of  its  annual  value, 
and  the  house-tax  which  has  been  re- 
moved was  far  preferable  to  the  window- 
duty,  which  is  still  retained.  The  in- 
equalities in  the  assessments  were  un- 
deniable ;  but  these  might  have  been  cor- 
rected. Under  ordinary  circumstances,  a 
tax  upon  houses  will  fall  upon  the  occu- 
pier, who  is  intended  to  pay  it ;  but  if  a 
very  heavy  tax  were  imposed,  it  would 
discourage  the  occupation  of  houses,  lessen 
the  demand  for  them,  and  thereby  dimi- 
nish the  rent  of  the  landlord,  or,  in  other 
words,  transfer  the  actual  payment  to 
him.  (Adam  Smith,  book  5,  chap.  ii. ; 
Eicardo's  Political  Economy,  chap,  xiv.) 
Such  a  tax  would  be  attended  with  very 
bad  consequences:  it  would  compel  many 
persons  to  live  in  inferior  houses  or  in 
lodgings,  and  thus  diminish  their  com- 
forts and  deteriorate  their  habits  of  life ; 
and  by  reducing  the  demand  for  houses 
it  would  limit  the  employment  of  capital 
and  labour  in  building.  The  direct  taxes 
upon  horses,  carriages,  hair-powder,  ar- 
morial bearings,  &c.,  being  paid  volun- 
tarily by  the  rich  to  gratify  their  own 
taste  for  luxury  or  display,  are  not  likely 
to  meet  with  many  objectors.  The  use 
of  such  articles  generally  indicates  the 
scale  of  income  enjoyed  by  the  contribu- 
tor, and  the  tax  is  too  light  to  discourage 
expenditure  or  to  make  any  sensible  de- 
duction from  his  means. 

For  arguments  and  illustrations  con- 
cerning the  incidence  of  tithes,  of  taxes 
upon  profits,  upon  wages,  and  other  de- 
scriptions of  direct  imposts,  we  refer  to 
the  works  of  Adam  Smith,  Ricardo, 
M'Culloch,  and  other  writers  upon  poli- 
tical economy. 

Indirect  Taxes. — In  preferring  one  tax 
to  another,  a  statesman  may  be  influenced 
by  political  considerations,  as  well  as  by 
strict  views  of  financial  expediency,  and 
nothing  is  more  likely  to  determine  his 
choice  than  the  probability  of  a  cheerful 
acquiescence  on  the  part  of  the  people. 
All  taxes  are  disliked,  and    the  more 


directly  and  distinctly  they  are  required 
to  be  paid,  the  more  hateful  they  become. 
On  this,  as  well  as  on  other  grounds,  "  in- 
direct taxes,"  or  taxes  upon  the  consump- 
tion of  various  articles  of  merchandise, 
have  been  in  favour  with  most  govern- 
ments. "  Taxes  upon  merchandise,"  says 
Montesquieu,  "  are  felt  the  least  by  the 
people,  because  no  formal  demand  is  made 
upon  them.  They  can  be  so  wisely  con- 
trived, that  the  people  shall  scarcely  know 
that  they  pay  them.  For  this  end  it  is 
of  great  consequence  that  the  seller  shall 
pay  the  tax.  He  knows  well  that  he  does 
not  pay  it  for  himself;  and  the  buyer, 
who  pays  it  in  the  end,  confounds  it  with 
the  price."  {Esprit  des  Lois,  livre  xiii., 
chap,  vii.)  This  effect  of  indirect  taxes 
is  apt  to  be  undervalued  by  writers  on 
political  economy;  but  it  is  undoubtedly 
a  great  merit  in  any  system  of  taxation 
(which  is  but  a  part  of  general  govern- 
ment) that  it  should  be  popular  and  not 
give  rise  to  discontent.  A  tax  that  is 
positively  injurious  to  the  very  parties 
who  pay  it  without  thought,  is  certainly 
not  to  be  defended  merely  on  the  ground 
that  no  complaints  are  made  of  it ;  but  it 
may  be  safely  admitted  as  a  principle, 
that  of  two  taxes  equally  good  in  other 
respects,  that  is  the  best  which  is  most 
acceptable  to  the  people.  The  very  faci- 
lity, however,  with  which  indirect  taxes 
may  be  levied,  makes  it  necessary  to  con- 
sider the  incidents  and  effects  of  them 
with  peculiar  caution.  The  statesman 
has  no  warning,  as  in  the  cases  of  direct 
taxes,  that  evils  are  caused  by  an  impost 
which  is  productive  and  which  every  one 
seems  willing  to  pay.  When  any  branch 
of  industry  is  visibly  declining,  and  its 
failure  can  be  traced  to  no  other  cause 
than  the  discouraging  pressure  of  a  tax, 
the  necessity  of  relief  is  felt  at  once ;  but 
if  trade  and  manufactures  are  flourishing, 
and  the  country  advancing  in  prosperity, 
it  is  difficult  to  detect  the  latent  influence 
of  taxes  in  restraining  that  progress, 
which  but  for  them  would  have  been 
greater ;  and  still  more  difficult  to  ima- 
gine the  new  sources  of  wealth  which 
might  have  been  laid  open  if  such  taxes 
had  not  existed,  or  had  been  less  heavy, 
or  had  been  collected  at  different  times 
or  in  different  ways. 
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The  government  is  directly  interested 
in  the  increase  of  national  wealth,  and 
taxes  upon  commodities  should  be  allowed 
to  interfere  with  it  as  little  as  possible. 
On  this  account  duties  upon  raw  materials 
are  objectionable.  They  increase  the 
price  of  such  materials,  and  thus  limit  the 
iX)wer  of  the  manufacturer  to  purchase 
them,  and  to  employ  labour  in  increasing 
their  value,  and  in  adding  to  the  produc- 
tion and  capital  of  the  country.  They 
discourage  foreign  commerce  and  the  em- 
ployment of  shipping ;  for  as  the  power 
of  buying  is  restrained,  so  also  is  that  of 
selling,  and  the  interchange  of  mer- 
chandize between  different  countries  is 
checked.  Moreover,  by  increasing  the 
price  of  the  exported  manufacture^,  they 
limit  the  demand  for  them  abroad  and 
subject  them  to  dangerous  competition. 

Similar  objections  may  be  urged 
against  taxes  upon  domestic  manufac- 
tures, since  by  increasing  the  price  they 
diminish  consumption,  and  consequently 
discourage  the  manufactures,  which  if 
left  to  themselves  would  have  given  em- 
ployment to  more  capital  and  labour,  and 
would  have  added  greatly  to  the  amount 
of  national  wealth  and  prosperity.  The 
object  of  a  government  should  always  be 
to  collect  its  revenue  from  the  results  of 
successful  employment  of  capital  and  in- 
dustry, and  not  to  press  upon  an/  inter- 
mediate stage  of  production. 

The  British  legislature  has  of  latt  years 
very  wisely  repealed  or  reduced  various 
duties  upon  raw  materials  and  upon  ma- 
nufactures. Of  the  former  we  may  in- 
stance the  customs'  duties  on  barilla ;  on 
raw,  waste,  or  thrown  silk;  on  cotton- 
wool and  sheep's  wool,  unwrought-iron, 
hemp,  and  flax ;  and,  above  all,  upon 
timber ;  which  have  been  from  time  to 
time  very  much  reduced  or  repealed.  Of 
the  latter,  the  taxes  on  printed  goods,  on 
candles,  and  on  tiles,  have  been  altoge- 
ther removed ;  and  those  on  malt,  and  on 
soap,  have  been  partially  remitted.  As 
to  some  of  the  most  important  recent  al- 
terations see  Tariff.  There  are  still 
many  similar  taxes  which  need  revision. 

One  of  the  chief  recommendations  of 
indirect  taxes  is,  that,  when  placed  upon 
the  proper  description  of  articles,  the  pay- 
ment of  them  by  the  consumer  is  optional. 


If  charged  upon  what  may  be  strictly 
called  the  necessaries  of  life,  their  pay- 
ment becomes  compulsory,  and  falls  with 
unequal  weight  upon  labour.  Compe- 
tition generally  reduces  a  large  proportion 
of  the  working  classes  to  a  state  which 
allows  them  little  if  anything  beyond 
necessaries;  consequently  a  duty  upon 
these,  as  it  will  have  no  effect  in  dimi- 
nishing the  competition  of  labour  and  in 
raising  wages,  must  reduce  the  comfort* 
and  stint  the  subsistence  of  labouring 
men. 

That  class  of  articles  commonly  called 
luxuries,  of  which  the  consumption  is  op- 
tional, is  a  fair  subject  of  taxation.  In 
principle  there  is  no  objection  to  such 
taxes :  they  do  not  interfere  with  industry 
or  production,  but  are  paid  out  of  the  in- 
comes of  the  contributors,  and  paid  will- 
ingly, and  for  the  most  part  without  un- 
due pressure  upon  their  means.  But  in 
laying  on  taxes  upon  particular  articles 
of  this  description  care  must  be  taken  to 
proportion  the  charge  to  the  value  of  the 
article.  Excessive  duties  fail  in  the  very 
object  they  have  in  view,  by  rendering 
the  revenue  less  productive  than  moderate 
duties ;  while  the  causes  of  their  failure 
are  injurious  to  the  wealth  of  the  country 
by  discouraging  consumption,  and  to  its 
morals  by  offering  an  inducement  to 
smuggling.    [Smuggling.] 

High  duties  upon  foreign  articles  im- 
ported into  a  country  are  liable  to  all  the 
objections  which  apply  to  immoderate 
taxes  upon  articles  of  consumption,  and 
they  are  chargeable  with  another— they 
diminish  importation,  and  thereby  restrict 
commercial  intercourse  and  the  demand 
for  and  exportation  of  domestic  produce 
and  manufactures. 

The  success  of  moderate  duties  upon 
articles  of  consumption,  in  encouraging 
the  use  of  them,  placing  them  within  the 
reach  of  a  larger  number  of  persons,  and 
at  the  same  time  augmenting  the  revenue, 
was  never  better  shown  tjian  in  the  ar- 
ticle of  coffee.  In  1824  the  duty  on  British 
plantation  coffee  was  Is.,  upon  East  India 
Is.  Gd.,  and  upon  foreign  coffee  2s.  6<f. 
per  lb.  In  1825  those  duties  were  re- 
duced one-half,  and  the  consequence  was 
considerably  more  than  a  threefold  in- 
crease in^'the  consumption,  while  the 
3£2 
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revenue  in  1841  had  been  more  than 
doubled. 

In  1835  cofiFee,  the  produce  of  British 
possessions  in  India,  was  admitted  at  the 
same  duty  as  plantation  coffee,  viz.  6d. 
per  lb.,  and  the  effect  of  the  reduction, 
in  encouraging  the  growth  of  the  plant 
in  India  and  the  consumption  of  the 
berry  in  this  country,  has  already  been 
very  great,  and  perhaps  the  coffee-trade 
of  the  East  may  as  yet  be  considered  in 
its  infancy.  In  1834,  the  year  before 
the  reduction,  8,875,961  lbs.  were  im- 
ported from  the  East  India  Company's 
territories  and  Ceylon;  and  in  1840, 
16,885,698  lbs.,  or  nearly  double.  In 
1842  the  duty  on  foreign  coffee  was  re- 
duced to  Sd.  a  lb.,  and  on  coffee  the  pro- 
duce of  British  possessions,  to  4d. ;  and 
notwithstanding  so  extensive  a  reduction 
the  revenue  has  not  very  materially  suf- 
fered. 

Thus  reductions  of  existing  duties  are 
proved  by  these  examples  to  increase  the 
revenue ;  but  whether  the  effect  of  them 
be  immediate  or  deferred  must  depend 
upon  a  variety  of  circumstances.  If  the 
reduction  puts  an  end  to  extensive  smug- 
gling, the  revenue  will  derive  immediate 
benefit,  as  both  the  demand  and  the  sup- 
ply of  the  article  already  exist ;  and  the 
reduced  tax,  without  affecting  produc- 
tion or  consumption,  acts  as  a  police  re- 
gulation, and  at  once  protects  the  revenue 
from  fraud.  But  where  there  is  little  or 
no  smuggling,  and  the  revenue  can  only 
be  increased  by  means  of  additional  con- 
sumption, the  effect  of  reduced  duties 
may  be  deferred  and  even  remote.  The 
article  may  have  to  be  produced ;  capital, 
skill,  labour,  and  time  may  be  required 
to  provide  it  in  sufficient  quantities  to 
meet  the  growing  demands  of  the  con- 
sumer ;  and  even  should  the  supply  be- 
:;ome  abundant,  the  habits  and  tastes 
of  a  people  cannot  be  changed  on  a 
sudden.  The  high  price  of  an  article 
may  have  placed  it  out  of  their  reach, 
and  in  the  meanwhile  they  may  have 
become  attached  to  a  favourite  substi- 
tute, or  may  be  slow  to  spend  their 
money  upon  a  commodity  which  they 
have  learned  to  do  without.  These  and 
other  causes  may  defer  for  a  consider- 
able  time    such    an    increase    of  con- 


sumption as  would  make  up  for  the 
reduced  rate  of  tax,  especially  when  the 
reduction  has  been  so  great  as  to  require 
an  extraordinary  addition  to  the  previous 
amount  of  consumption,  before  the  sacri- 
fice made  in  the  revenue  can  be  redeemed. 
But  where  the  article  on  which  it  is  pro- 
posed to  reduce  a  tax  is  already  in  uni- 
versal request,  and  the  supply  immediate 
and  abundant,  and  where  the  tax  is  so 
heavy  as  to  restrain  consumption,  no 
present  loss  need  be  apprehended  from 
a  remission  of  part  of  the  tax,  and  a  very 
speedy  increase  of  revenue  may  be  ex- 
pected. Sugar  is  an  article  of  this  de- 
scription. It  has  become  a  necessary  of 
life  as  well  as  a  favourite  luxury.  There 
are  scarcely  any  limits  to  the  supply  that 
could  be  raised,  and  the  present  duties 
add  materially  to  the  price  and  check 
consumption.  As  a  proof  of  the  sudden- 
ness with  which  the  consumption  of 
foreign  sugar  might  be  expected  to  in- 
crease if  the  excessive  duty  were  re- 
duced, we  may  refer  to  the  effects  of 
equalizing  the  duties  on  East  and  West 
India  sugars  in  1 836.  In  that  year  the 
duty  on  East  India  sugar  was  reduced 
from  32s.  the  cwt.  to  24s.  In  1835  the 
quantity  imported  had  been  147,976 
cwts. ;  and  in  1837,  one  year  only  after 
the  change,  the  import  had  increased  to 
302,945  cwts.;  in  1838,  to  474,100  cwts.; 
and  in  1839,  to  587,142  cwts.  As  the 
tax  was  diminished  only  by  one-fourth, 
and  the  consumption  was  immediately 
more  than  doubled,  the  revenue  at  once 
gained  considerably  by  the  reduction  of 
duty. 

A  recent  financial  experiment  will 
serve  to  show  how  little  an  increased 
revenue  can  be  depended  upon  as  the 
result  of  an  augmentation  of  taxes  upon 
articles  of  consumption.  In  1840  an  ad- 
dition of  5  per  cent,  was  made  to  all  the 
duties  of  customs  and  excise,  and  a  pro- 
portionate increase  of  revenue  was  an- 
ticipated, but  not  realized.  The  net  pro- 
duce of  the  customs  and  excise  in  the 
year  ending  January  5th,  1840,  amounted 
to  37,91 1,506Z.  The  estimated  produce 
for  the  year  ending  January  5th,  1842, 
was  39,807,081/.,  1,895,575/.  being  ex- 
pected iTrom  the  additional  5  per  cent. 
The  actual  increase,  however,  was  only 
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206,7 15Z.,  or  little  more  than  one-half 
per  cent.,  instead  of  the  5  per  cent, 
which  had  been  expected.  This  result 
was  undoubtedly  in  part  caused  by  a 
general  stagnation  of  trade,  and  by  the 
consequent  distress  which  prevailed  in 
that  year,  but  we  notice  it  because  the 
principle  of  an  indiscriminate  augmen- 
tation of  existing  taxes,  without  refer- 
ence to  their  present  amount,  character, 
and  circumstances,  is  very  unwise.  We 
have  said  that  experience  alone  can  show 
the  precise  rate  of  a  particular  tax  which 
will  not  affect  consumption  and  will  at 
the  same  time  discourage  smuggling. 
It  must  be  presumed  that  existing  rates 
have  been  fixed  in  order  to  secure  these 
results,  and  that  they  are  justified  by  ex- 
perience. To  add  to  them  therefore,  not 
because  they  are  insufficient  for  their  im- 
mediate object,  but  because  a  general  ad- 
dition to  the  revenue  is  needed,  is  to 
neglect  experience  and  to  disturb  the 
proper  relations  between  the  amount  of 
tax  and  the  value  of  particular  articles. 
During  the  last  century  it  was  a  common 
financial  course  to  add  a  general  per 
i  entage  of  increase  upon  all  the  customs' 
( uties  whenever  the  revenue  was  found 
'"  be  insufficient  for  immediate  purposes. 
To  this  unwise  policy  must  be  attributed 
many  of  the  strange  anomalies  which 
have  existed  in  the  British  tarifF.  Any 
recurrence  to  so  clumsy  a  mode  of  taxa- 
tion should  be  avoided.  The  tax  upon 
each  article  ought  to  be  adjusted  by  it- 
self upon  sound  principles,  and  then 
should  not  be  changed  merely  to  save 
the  trouble  or  to  avoid  the  unpopula- 
rity of  selecting  particular  articles  for 
increased  taxation  or  of  inventing  new 
burthens. 

Protective,  Discriminating,  and  Pro- 
hihitory  Duties. — The  legitimate  object 
of  taxation  is  that  of  obtaining  a  revenue 
in  the  least  injurious  manner  for  the  be- 
nefit of  the  community;  but  this  object 
has  constantly  been  overlooked  for  the 
sake  of  ends  not  fairly  to  be  accom- 
plished by  taxation.  Legislature  should 
endeavour  to  encourage  agriculture,  trade, 
and  manufactures ;  and  it  would  be  cul- 
pable to  neglect  any  proper  means  of  en- 
couragement, which  are  not  only  bene- 
ticial  to  particular  interests,  but  add  to 


the  general  prosperity.  Unfortunately, 
however,  the  zeal  of  most  legislatures 
upon  this  point  has  been  misdirectea. 
They  have  seized  upon  taxation  as  tho 
instrument  of  protection  and  encourage- 
ment; and,  using  it  as  such,  have  ib 
jured  the  great  mass  of  their  own  coun- 
trymen, and  ultimately  have  failed  in 
promoting  the  very  interests  they  had  in- 
tended to  serve.  When  the  system  of 
protection  has  existed,  severe  injuries  and 
even  injustice  are  inflicted  whenever  an 
attempt  is  made  to  undo  the  mischief 
which  has  been  done.  Reason  and  ex- 
perience unite  in  teaching  the  impolicy 
of  protective  taxes;  and,  in  our  own 
country,  it  is  now  acknowledged  by  the 
acts  of  the  present  year  (1846)  which 
regulate  the  trade  in  grain,  meal,  and 
flour,  and  other  articles.     [Tariff.] 

The  object  of  a  protective  duty  is  to 
raise  artificially  the  price  of  the  produce 
of  manufactures  of  one  country  as  com- 
pared with  the  produce  or  manufactures 
of  another.  A  heavy  tax  easily  effects 
this  object,  and  thus  prevents  compe- 
tition on  the  part  of  that  country  whose 
commodities  are  taxed,  and  establishes  a 
monopoly  in  the  supply  of  those  commo- 
dities in  favour  of  the  parties  for  whose 
benefit  the  tax  was  improved.  The  re- 
venue, the  avowed  object  of  a  tax,  so  far 
from  being  improved,  is  here  actually 
sacrificed  by  the  exclusion  of  merchan- 
dise, which  at  moderate  duties  would  fill 
the  coffers  of  the  state.  The  state  clearly 
is  a  loser ;  the  foreigner,  whose  goods 
are  denied  a  market,  is  a  loser.  Who 
then  gains  by  these  losses  ?  Not  the  con- 
sumer ;  for  the  more  abundant  the  sup- 
ply, the  better  and  cheaper  will  he  find 
the  market;  but  the  seller,  who  is  en- 
abled to  obtain  a  high  price  for  his  wares 
because  he  has  a  monopoly  in  the  sale  of 
them,  is  the  only  party  who  gains.  The 
community  at  large  suffer  doubly :  first, 
by  having  to  buy  dear  instead  of  cheap 
goods,  or  by  being  denied  the  use  of 
them  altogether ;  and,  secondly,  by  being 
obliged  to  pay  other  taxes  which  would 
not  have  been  required  if  the  very  ar- 
ticles which  would  have  made  their  pur- 
chases cheaper  had  been  charged  with  a 
moderate  impost.  Even  the  sellers,  for 
whom  all  these  sacrifices  are  made,  do 
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not  derive  tlie  benefit  which  might  be 
expected.  In  the  goods  which  they  sell 
themselves,  indeed,  they  are  gainers ;  but 
in  purchasing  of  other  monopolists  they 
lose  by  an  artificially  high  price,  like 
the  rest  of  the  community.  It  constantly 
happens  too,  that  although  the  prices  at 
which  they  sell  are  high,  their  profits 
are  reduced,  by  the  competition  of  others 
selling  the  same  articles,  to  the  general 
level  of  profits  throughout  the  country. 
When  this  is  the  case,  all  parties,  with- 
out exception,  are  losers — the  state,  the 
community,  and  the  monopolists.  The 
general  injury  done  to  trade  by  the  pro- 
tective system  is  too  extensive  a  question 
to  enter  upon,  but  it  is  well  illustrated  in 
the  *Keport  of  the  Committee  of  the 
House  of  Commons  upon  Import  Duties' 
in  1840;  and  the  best  refutation  of  the 
fallacies  on  which  it  is  rested  is  in  the 
debates  in  Parliament  within  the  last 
few  years,  and  especially  during  the  pre- 
sent year,  1846,  which  has  been  rendered 
memorable  by  the  acts  above  referred 
to. 

Protection  may  be  accomplished  by  ac- 
tual prohibition  of  the  import  of  particu- 
lar articles,  by  exorbitant  duties  which 
amount  to  prohibition,  or  by  such  duties 
only  as  give  the  home  producer  an  ad- 
vantage. Duties  may  also  discriminate 
between  the  produce  of  different  coun- 
tries, and  give  the  preference  to  some,  to 
the  injury  and  exclusion  of  others.  In 
this  country  all  these  modes  of  protec- 
tion have  been  resorted  to :  but  their  im- 
policy has  been  recognised  by  the  legis- 
lature, which,  within  the  last  few  years, 
has  advanced  rapidly  in  the  adoption 
of  a  more  sound  system  of  taxation. 
[Tariff.] 

Duties  are  called  discriminating  or 
differential  when  they  are  not  levied 
equally  upon  the  produce  or  manu- 
factures of  dift'erent  countries.  The 
object  of  them  is  to  give  an  advantage 
to  the  country  on  whose  commodities  the 
tax  is  lightest,  as  compared  with  others. 
To  obtain  such  a  preference  has  been 
the  object  of  various  negociations  and 
commercial  treaties  between  different 
states,  as  it  opens  extensive  markets  to 
the  industry  of  the  favoured  nation.  By 
the  present  commercial  policy  of  Eng- 


land, the  principle  of  discrimination  may 
be  said  to  be  confined  to  the  protection 
of  our  colonies  against  the  competition 
of  foreign  countries.  As  regards  each 
other,  all  foreign  countries  enjoy  equa. 
commercial  advantages  in  their  inter- 
course with  England.  It  may  be  con- 
tended that  colonies  form  an  integral  part 
of  the  mother-country,  and  that  the  com- 
mercial intercourse  between  the  several 
parts  of  the  British  empire  ought  to  be 
viewed  as  a  vast  coasting-trade.  If 
this  principle  were  acted  upon,  it  would 
certainly  present  a  grand  fiscal  union 
worthy  of  admiration ;  but  the  existing 
system  does  not  partake  in  any  degree  of 
the  character  of  a  coasting-trade.  To 
put  it  upon  such  a  footing,  the  duties  on 
colonial  produce  imported  into  the  United 
Kingdom  should  be  little  more  than 
nominal,  and  we  should  rely  upon  pro- 
ductive imposts  upon  foreign  produce 
for  our  revenue.  Our  practice  is  the 
reverse  of  this.  Where  our  taxes  dis- 
criminate, we  derive  our  revenue  from 
the  colonial  produce;  and  we  either 
exclude  foreign  produce  altogether,  or 
limit  its  introduction  so  much  as  to  pre- 
vent it  from  contributing  materially  to 
the  revenue.  The  object  of  the  duties 
upon  the  foreign  produce,  which  would 
enter  into  competition  with  the  colonies, 
is  not  revenue,  but  exclusion,  for  the 
sake  of  creating  a  monopoly  in  favour  of 
the  latter.  There  are  two  great  articles 
of  consumption,  sugar  and  timber,  upon 
which  the  discriminating  duties  have 
been  most  mischievous  in  their  results. 
The  question  of  sugar  is  now  (July,  1846) 
under  consideration,  and  will  doubtless 
be  satisfactorily  settled.  Though  the 
population  of  the  country  has  rapidly 
increased,  and  with  it  the  demand  for 
most  articles  of  consumption,  the  supply 
of  sugar  is  so  restrained  by  our  com- 
mercial policy  that,  in  1831,  3,781,011 
cwts.  were  retained  for  home  consump- 
tion, and  in  1840  only  3,594,832  cwts. 
So  inadequate  have  the  colonies  alone 
been  to  supply  our  wants,  that  their 
exports  have  actually  been  diminishing. 
In  1831  the  West  Indies  exported  to  the 
United  Kingdom  4,103,800  cwts.  In  no 
succeeding  year  has  their  export  been  so 
great;  and  in  1840  it  had  sunk  so  low 
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as  2,214,764  cwts.  During  this  period 
the  consumption  of  coffee,  cocoa,  and  tea 
had  considerably  increased,  and  the 
people  must  therefore  have  sufiPered  a 
serious  privation  on  account  of  the  limited 
supply  of  sugar.  The  community  is  a 
loser  by  the  colonial  monopoly ;  and  the 
falling  off  of  the  produce  of  the  Weot 
Indies,  in  spite  of  an  increasing  demand 
for  it,  is  not  the  only  proof  that  they  have 
not  gained  much  by  their  protection : 
meanwhile  the  revenue  has  lost  incal- 
culable sums  by  the  exclusion  of  foreign 
sugar,  which,  with  moderate  duties, 
might  be  imported  at  a  low  price  in  un- 
limited quantities. 

The  discriminating  duties  upon  timber 
have  been  very  considerably  modified. 
On  the  5th  April,  1847,  the  duty  upon 
foreign  timber  will  be  reduced  to  2()s. 
the  load,  and  on  the  5th  April,  1848,  to 
15s.  The  duty  upon  colonial  timber  is 
Is.  a  load.  The  effect  of  these  alterations 
will  be  to  reduce  the  bounty  upon  colo- 
nial timber  from  45s.  the  load  to  14s. 

Export  Duties. — Duties  levied  upon 
goods  exported  to  foreign  countries  are 
ultimately  paid  by  the  foreign  consumer, 
and  thus  have  the  effect  of  making  the 
subject  of  one  state  bear  the  burthens  of 
another.  However  desirable  this  may 
appear  to  the  state,  whose  treasury  is 
enriched  at  the  expense  of  foreigners,  the 
expediency  of  such  duties  will  depend 
upon  peculiar  circumstances,  and  great 
nicety  is  required  in  the  regulation  of 
tliem.  If  a  country  possesses  within 
itself  some  produce  or  manufacture  much 
in  request  abroad,  and  for  the  production 
of  which  it  has  peculiar  advantages,  a 
moderate  export  duty  may  be  very  desir- 
able. In  this  manner  Russia,  which 
almost  alone  supplies  tallow  to  the  rest 
of  Europe,  derives  a  considerable  revenue 
from  an  export  duty  upon  that  article. 
Upon  the  same  principle  a  duty  upon 
machinery  exported  from  Great  Britain 
would  have  been  politic.  British  ma- 
chinists far  excelled  all  others  in  skill 
and  ingenuity,  and  foreign  manufacturers 
were  willing  to  pay  almost  any  price  for 
their  machinery.  Notwithstanding  the 
prohibition,  large  quantities  have  been 
smuggled  abroad  at  an  enormous  cost, 
but  the  difl&culty  and  expense  of  evasion 


have  been  so  great  that  foreigners  have 
latterly  almost  confined  their  purchases, 
in  this  country,  to  models  and  drawings, 
and  have  made  the  machinery  themselves, 
with  the  assistance  of  British  artizans. 
whom  they  have  enticed  abroad  by  ex- 
travagant wages.  {Reports  of  Committees 
of  the  House  of  Commons  oil  Artizans 
and  Machinery,  in  1824  and  1825,  and 
On  the  Exportation  of  Machinery,  1841.) 
If,  instead  of  prohibiting  the  export,  a 
duty  of  7^  or  10  per  cent,  ad  valorem 
had  been  imposed,  foreign  manufacturers 
would  have  paid  much  less  for  the  ma- 
chinery purchased  by  them  in  England 
than  they  could  have  had  it  made  for 
abroad ;  there  would  have  been  a  large 
export  trade  from  this  country,  and  a 
considerable  revenue.  The  partial  re- 
laxation of  the  prohibitory  law  in  1825, 
by  granting  licences  to  export  certain 
kinds  of  machinery,  has  shown  the  ex- 
tent to  which  the  trade  might  have  been 
carried  under  a  more  liberal  policy.  The 
ofl&cial  value  of  machinery  exported 
under  licence  in  1840  was  593,0G4/.,  in 
addition  to  various  tools  allowed  by  law 
to  be  exported,  of  which  no  account  was 
taken.  {Sess.  Paper,  1841,  No.  201,  p. 
257.) 

Though  moderate  export  duties  upon 
articles  of  which  a  country  has  almost 
the  exclusive  supply  may  be  advisable, 
heavy  duties  will  check  the  demand 
abroad  in  the  same  manner  as  they  affect 
the  consumption  of  commodities  at  home. 
In  the  same  manner  also  they  are  in- 
jurious to  trade  and  unprofitable  to  the 
revenue. 

All  duties  whatever  should  be  avoided 
upon  the  export  of  produce  or  manufac- 
tures which  may  be  also  sent  from  other 
countries  to  the  same  markets.  They 
would  discourage  trade  and  offer  a  pre- 
mium to  foreign  competition. 

Although  the  temptation  is  great  to 
shift  taxes  from  one  country  to  another 
by  means  of  export  duties,  this  temptation 
is  equally  great  in  all  countries ;  and  if 
their  several  governments  should  be 
actuated  by  the  desire  to  make  foreigners 
contribute  to  their  revenue,  their  oppor- 
tunities for  carrying  out  such  a  system 
would  probably  be  equal,  and  thus  re- 
i  taliations  might  be  made  upon  each  other. 
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which,  after  all,  would  neutralize  their 
efforts  to  tax  foreigners,  and  leave  them 
in  the  same  position  as  if  they  had  been 
contented  to  tax  none  but  their  own 
subjects.  In  this  power  of  retaliation 
lies  the  antidote  to  the  evil  of  one  state 
being  forced  to  bear  the  burthens  of 
another  as  well  as  its  own.  Every  state 
would  naturally  resist  such  an  imposition 
upon  its  subjects,  and  export  duties  can 
therefore  only  be  safely  resorted  to  in 
such  peculiar  cases  as  we  have  noticed, 
where  foreigners  are  willing  to  pay  an 
increased  price  for  commodities  which 
they  must  have,  and  which  they  cannot 
obtain  so  good  or  so  cheap  from  any 
other  place. 

Roman  Land  Tax. — Under  Land  Tax, 
Roman,  a  reference  was  made  to  this 
article. 

The  old  Roman  Tributum  was  in  effect 
chiefly  a  land  tax.  It  is  described  by 
Niebuhr  (i.  459,  Engl,  tr.)  "as  a  direct 
tax  upon  objects,  without  any  regard  to 
their  produce,  like  a  land  and  house  tax : 
indeed,  this  formed  the  main  part  of  it ; 
included  however  in  the  general  return 
of  the  census."  He  states  that  it  was  by 
the  plebs  that  this  regular  tax  according 
to  the  census  was  paid,  and  its  name 
Tributum  was  deduced  from  the  tribes 
(tribus)  of  this  order.  All  this,  however, 
is  vaguely  stated  and  ill  supported  by 
proof.  There  seems  no  reason  to  doubt 
that  the  nobles  (patres)  also  paid  tribu- 
tum. Livy  (ii.  9)  states  that  the  plebs 
were  released  from  portoria  (port  duties 
and  tolls)  and  the  tributum,  in  order  that 
the  rich  alone  might  pay  it.  But  neither 
is  this  statement  satisfactory.  The  tri- 
butum is  often  mentioned  by  Livy  (iv. 
60;  V.  10,  12;  vi.  32;  xxiv.  15;  xxxix. 
7,  44),  but  nothing  precise  can  be  stated 
about  it,  except  that  it  was  a  tax  on  pro- 
perty, was  paid  in  money,  and  applied  to 
maintain  the  army  after  a  certain  date 
(Livy,  ii.  59),  and  for  other  public  pur- 
poses. The  tributum  was  paid  until  the 
close  of  the  Macedonian  war,  b.c.  147, 
when  the  Roman  treasury  was  replenished 
by  the  conquest  of  Macedonia.  It  was 
not  restored  near  the  close  of  the  Repub- 
lican period,  as  is  sometimes  erroneously 
Stated. 

From  the  end  of  the  Macedonian  war 


the  revenue  of  the  state  chiefly  arose  from 
the  taxes  levied  in  the  provinces,  a  great 
part  of  which  were  paid  in  kind.  [Corn 
Trade,  Roman.]  Italy  continued  free 
from  direct  taxes,  though  the  provinces 
paid  them,  until  the  time  of  the  Emperor 
Maximian,  who  established  the  pro- 
vincial taxation  in  Italy.  The  freedom 
of  land  in  Italy  from  all  tax  made  a 
marked  distinction  between  Italian  and 
provincial  land,  and  this  was  one  of  the 
peculiar  privileges  comprehended  in  the 
term  Jus  Italicum.  When  a  provincial 
city  received  a  grant  of  the  Jus  Italicum, 
it  received  with  other  privileges  that  of 
exemption  from  land  tax :  the  land  was 
then  considered  to  be  Italian  land.  The 
provincial  taxes  consisted  of  money  pay- 
ments and  of  contributions  in  kind,  as 
already  stated.  Under  Augustus  a  com- 
mencement was  made  of  a  general  regis- 
tration of  property  (cadastre),  the  object 
of  which  was  to  change  all  the  taxes  into 
a  money  payment.  We  may  trace  the 
progress  of  this  change:  in  Cicero's  time 
the  tenths  of  the  province  of  Asia  were 
leased  to  the  Publican! ;  in  the  time  of 
Trajan  a  fixed  sum  was  paid.  It  appears 
that  before  the  time  of  Ulpian,  who  lived 
under  the  Emperor  Alexander  Severus, 
the  new  system  was  completed ;  and  it  is 
collected  from  Gains  (ii.  21),  who  says 
that  provincial  lands  were  subject  either  to 
stipendium  or  tributum,  that  this  system 
must  have  been  partially  established 
even  when  he  wrote,  which  was  in  the 
age  of  the  Antonines.  It  is  worthy  of 
note  that  Cicero  {In  Verem,  iii.  6)  con- 
trasts the  "  vectigal  certum,"  or  "  stipen- 
diarium,"  a  fixed  payment,  which  at  that 
time  obtained  in  some  cases,  with  the 
"  censoria  locatio,"  the  leasing  of  the 
tenths.  Under  the  Christian  emperors, 
the  country  was  divided  into  equal  por- 
tions of  land  called  capita  (heads),  each 
of  which  capita  paid  a  certain  sum  of 
money ;  and  the  amount  of  tax  required 
for  each  year  was  distributed  (indictum) 
over  these  several  capita.  The  cadastre 
was  renewed  every  fifteen  years,  and  on 
this  was  founded  the  use  of  the  cycle  of 
indictions,  a  term  which  survived  the  sys- 
tem of  taxation  to  which  it  owed  its 
origin.  The  change  of  payment  of  taxes 
in  kind  into  a  money  payment  was  an 


TAXES. 


793  ] 


TAXES. 


improved  financial  measure,  and  it  must 
have  been  beneficial  to  agriculture.  It  is 
true  that  it  also  offered  facilities  for  im- 
posing a  heavier  taxation  whenever  the 
government  had  or  pretended  to  have  a 
necessity  for  it. 

The  subject  is  discussed  by  Savigny, 
Zeitschrift  fur  Geschichtliche  Rechtswiss, 
vi,  xi.,  Ueber  die  Rom.  Steuerverfassimg ; 
and  by  Bureau  de  la  Malle,  Economie 
Politique  des  Romains,  ii.  402 — 437,  who 
dissents  from  some  of  Savigny's  opinions, 
but  the  opinion  of  Savigny  has  been  fol- 
lowed here. 

TAXES.  The  general  objects,  cha- 
racter, and  principles  of  taxation,  and  of 
different  classes  of  taxes,  are  treated  of 
tinder  the  head  of  Taxation.  In  this 
place  it  is  proposed  to  give  a  short  sum- 
mary of  the  amount  and  description  of 
taxes  paid  in  Great  Britain  and  Ireland, 
whether  assessed  directly  upon  property, 
or  collected  indirectly  upon  articles  of 
consumption;  including  not  only  such 
taxes  as  are  paid  to  the  general  govern- 
ment, but  also  all  municipal  and  local 
assessments  or  contributions. 
United  Kingdom. 

The  chief  sources  of  revenue  are  from 
indirect  taxes,  as  will  be  seen  by  the  fol- 
lowing statement,  made  up  to  5th  Janu- 
ary, 1842  :— 

Rate  per  cent, 
at  which 
Gross  Receipt.        collected. 

£  £   s.   d. 

Customs     .      .   23,821,486         5     6     4 

Excise       .      .   15,477,674         6     7     8^ 

Stamps      .      .     7,494,239         2     3     4 

Taxes  (Assessed, 

&C.V      .      .     4,720,457         4     2     9^ 

Post-Office       .     1,539,274       60     9     bf 

Duties  on  Pen- 
sions and  Sa- 
laries     .      .  5,752         1   17     6^ 

Crown  Lands  .        438,297         8  18     3| 

Small  branches 
of  hereditary 
revenue  .      .  5,562 

Surplus  fees  of 

public  offices         93,504 


Total  ordinary 

revenues      .   53,596,250         6  13     8J 
The  assessed  taxes  are  the  wiudow-tax, 


tax  on  male  servants,  taxes  on  carriages, 
on  horses,  on  dogs,  armorial  bearings, 
horse-dealers'  duty,  game  duties,  stage- 
coach duties,  and  duties  on  passengers  con- 
veyed for  hire  by  carriages  travelling  on 
railways.  In  1840  (3  &  4  Vict.  c.  17, 
10  per  cent,  additional  was  imposed  on 
all  the  assessed  taxes. 

Farm-houses  belonging  to  farms  under 
200Z.  a  year  are  exempt  from  window 
duty.  Bachelors,  except  Roman  Catholic 
clergymen,  pay  an  additional  duty  of  1 1. 
on  male  servants.  [Bachelor.]  The 
charges  for  game  duties  are  stated  under 
Game  Laws.  The  duty  on  passengers 
conveyed  for  hire  by  carriages  travelling 
on  railways  is  5  per  cent,  on  the  gross 
amount  of  the  fares.  As  to  the  duties  on 
stage-coaches,  see  Stage-Carriage. 

To  these  parliamentary  taxes  may  b€ 
added  the  following  local  assessments  : — 

Poor-rates       £6,351,828  (which  includes 
county  rates, 
700,000/.) 
Church-rates        600,000  (in  round  num- 
bers.) 
Highway-rates  1,312,812 
Turnpike-tolls 
(England 

and  Wales)  1,577,764 
Grand-jury 
presentments 
(Ireland)    .   1,205,866 

Total  of  local 

taxes  .      .    11,108,270 

{Parliamentary  Papers,  1839  (562), 
1841  (344)  (421),  1842  (135)  (235). 

Since  the  year  1842  considerable 
changes  have  been  made  in  the  Customs, 
some  of  which  changes  are  mentioned 
under  Tariff.  In  the  Excise  also 
changes  have  been  made.  The  excise- 
duty  on  glass  has  been  taken  off.  But,  on 
the  other  hand,  since  5th  April,  1842, 
the  income-tax  has  been  in  operation. 
The  income-tax  was  imposed  April  5th, 
1842,  for  three  years,  and  has  been  re- 
newed for  another  three  years.  In  con- 
sequence of  all  these  changes  some  years 
will  elapse  before  it  will  be  possible  to 
say  how  far  the  increased  consumption 
will  make  up  for  the  direct  reduction  in 
the  revenue  by  the  diminution  and  repeal 
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of  taxes,  and  whether  it  will  be  neces- 
sary to  keep  the  income-tax.  The  pro- 
duce of  the  income-tax  for  1845  and 
1846,  respectively,  was  5,261,954?.  and 
.5,183,912/.  So  far  however  as  we  can 
judge,  the  experiment  of  reducing  taxa- 
tion has  been  successful,  even  if  we  look 
only  to  the  revenue.  The  net  produce  of 
the  revenue  for  the  year  ending  July  5th, 
1845,  was  51,067,856/.,  and  for  the  year 
ending  July  5th,  1846,  it  was  50,056,083/. ; 
and  this  result  has  been  obtained  not- 
withstanding the  total  removal  of  some 
duties  and  of  the  excise  on  glass  and  the 
great  reduction  made  in  other  duties.  If 
the  quarters  ending  July  5th  in  the  years 

1845,  1846,  respectively,  are  compared, 
there  is  an  increase  on  the  quarter  for 

1846,  compared  with  that  of  1845,  of 
575,599/.,j^nd  this  is  the  first  quarter  in 

1845  in  which  many  reductions  took 
effect,  while  business  has  been  materially 
injured  in  the  corresponding  quarter  of 

1846  by  the  delay  in  passing  the  Corn 
Repeal  Bill  and  the  Customs'  Bill.  [Ta- 
riff.] Under  these  circumstances  the 
prospect  of  at  least  an  equal  revenue  with 
a  reduced  taxation  seems  to  be  assured, 
and  at  the  same  time  the  consumer  and 
all  classes  of  industrious  persons  are 
benefited  by  the  reduction  in  taxation. 

The  tithes  of  Great  Britain  and  Ireland 
are  said  to  amount  to  4,000,000/. 

It  is  instructive  to  compare  the  present 
amount  of  taxes  with  that  rendered  neces- 
sary by  a  war  expenditure.  From  1805 
to  1818  the  payments  into  the  British 
exchequer  from  taxes  and  loans  in  no  one 
year  amounted  to  less  than  100,000,000/,, 
and  in  1813  arose  to  the  enormous  sum  of 
176,346,023/. 

There  was  published  under  the  direc- 
tion of  the  Poor-Law  Commissioners  in 
1846,  a  valuable  work  entitled  'The 
Local  Taxes  of  the  United  Kingdom, 
containing  a  Digest  of  the  Law  with  a 
Summary  of  statistical  Information  con- 
cerning the  several  Local  Taxes  in  Eng- 
land, Scotland,  and  Ireland.*  England 
includes  England  and  Wales.  It  is  re- 
marked in  the  Introduction  that  '•  these 
Local  Taxes  are  of  two  kinds :  the  rates 
raised  in  defined  districts ;  and  the  tolls, 
dues,  and  fees  paid  for  particular  services 
or  on  certain  occasions.     But  those  rates 


only  will  be  here  noticed,  which  are  au- 
thorised by  general  statutes  or  the  com- 
mon law  ;  excluding  such  as  derive  their 
origin  from  special  or  local  Acts."  The 
rates  are  divided  into  three  classes.  I. 
Rates  of  independent  districts,  on  the 
basis  of  the  poor-rate.  II.  Rates  of  in- 
dependent districts,  not  on  the  basis  of 
the  poor-rate.  III.  Rates  of  aggregate 
districts  on  the  basis  of  the  poor-rate. 
No.  I.  comprehends — 1,  The  Poor  Rate. 
2,  The  Workhouse  Building  Rate.  3, 
The  Survey  and  Valuation  Rate.  4, 
The  Jail  Fees'  Rate.  5,  The  Constables' 
Rate.  6,  The  Highway  Rates  (three). 
7,  The  Lighting  and  Watching  Rate.  8, 
The  Militia  Rate.  No.  II.  comprehends 
—1,  The  Church  Rates  (three).  2,  The 
Sewer*  Rate.  3,  The  General  Sewers' 
Tax.  4,  The  Drainage  and  Inclosure 
Rates.  5,  The  Inclosure  Rate.  6,  The 
Regulated  Pasture  Rate.  No.  III.  com- 
prehends— Counties.  1,  The  County  Rate, 
2,  The  Police  Rate.  3,  The  Shire  Hall 
Rate.  4,  The  Lunatic  Asylum  Rate.  5, 
The  Burial  Rsite.— Hundreds.  6,  The 
Hundred  Rate. — Boroughs.  7,  The  Bo- 
rough Rate.  8,  The  Watch  Rate.  9, 
The  Jail  Rate.  10,  The  Prisoners'  Rates. 
11,  The  Lunatic  Asylum  Rate.  12,  The 
Museum  Rate. —  Counties  and  Boroughs, 
13,  The  District  Prison  Rates. 

The  nature  of  many  of  these  several 
rates  may  be  collected  from  the  article 
Rates  and  the  articles  referred  to  in  that 
article.  The  nature  of  those  rates  which 
are  not  particularly  mentioned  in  this 
Dictionary,  is  fully  explained  in  the  work 
published  under  the  direction  of  the  Poor- 
Law  Commissioners. 

The  head  of  Tolls,  Dues,  and  Fees 
comprehends — 1,  Turnpike  Tolls.  2, 
Borough  Tolls  and  Dues.  3,  Light 
Dues.  4,  Post  Dues.  5.  Church  Dues 
and  Fees.  6,  Marriage  Fees.  7,  Regis- 
tration Fees.     8,  Justiciary  Fees. 

The  following  statement  is  given  in 
the  work  published  under  the  direction 
of  the  Commissioners,  as  an  approximate 
summary  of  the  present  annual  amount 
of  the  Local  Rates  in  England  and  Wales 
(P-  178). 

*  The  3  &  4  Wm.  IV.  c.  22,  the  chief  provisions 
of  which  act  have  been  stated  under  Sewkbs,  was 
amended  by  4  &  5  Vict.  c.  45. 
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The  Parish  Eates  :— 

Poor-rate,     including     the 
Workhouse  Building  Rate, 
and  the  Survey  and  Va- 
luation Rate  . 
Relief  of  the  Poor      .  .4,976,093 

Other  objects     .  .         .      5G7,5G7 

Contributions  to  County  and 

Borough  Rates  .  .  See  below 
The  Jail  Fees'  Rate  .  .  Unknown 
The  Constables'  Rate  .       do. 

The  Highway  Rates  .         .1,312,812 
The  Lighting  and  Watching 

Rate     \         .         .  Unknown 

The  Militia  Rate        .         Not  needed 
The  Church  Rates     .         .      506,812 
The    Sewer    Rate,    and    the 
General  Sewers'  Tax — 
lu  the  Metropolis       .         .        82,097 
In  the  rest  of  the  country   .  Unknown 
Drainage  and  Inclosure  Rates, 
The    Inclosure    Rate,   The 
Regulated  Pasture  Rate       .  Unknown 
The  County  Rates  1  Contributed  ] 
The  Hundred  Rate  V   from  the  >1, 356,457 
The  Borough  Rate  J  Poor-Rate  J 


Tolls,  Dues,  and  Fees 


£8,801,838 
.   2,607,241 


£11,409,079 


Some  of  the  taxes  are  regularly  in- 
creasing, and  the  produce  of  some,  as 
appears  from  this  table,  is  not  known. 
It  is  assumed  that  the  Local  Taxation  of 
England  and  Wales  may  be  in  round 
numbers  twelve  millions;  but  this  esti- 
mate, as  already  shown,  does  not  include 
the  sums  raised  under  special  or  local 
acts,  of  the  amount  of  which  sums  no  es- 
timate can  be  formed. 

A  century  ago  the  Poor-Rate  was  about 
700,000/.;  it  is  now  about  7,000,0(0/. 
In  1818  it  was  9,320,000/.  But  the  sums 
levied  under  the  name  of  the  Poor-Rate 
are  expended  on  various  purposes  besides 
the  relief  of  the  poor. 

The  work  published  under  the  direc- 
tion of  the  Poor-Law  Commissioners  con- 
tains a  chapter  on  the  Local  Taxes  of 
Scotland  written  at  the  request  of  the 
Poor-Law  Commissioners  by  J.  Hill 
Burton,  Advocate,  Edinburgh. 


The  Local  Taxes  in  Scotland  are  dis- 
tributed by  Mr.  Burton  under  the  follow- 
ing heads : — 

I.  Administration  of  Justice,  which 
includes  Criminal  Prosecutions,  Court 
Rooms  and  County  Buildings,  Rural 
Police,  Town  Police,  Prisons.  II.  In- 
ternal Transit,  which  includes  Commu- 
tation Roads,  Turnpike  Roads,  Highland 
Roads  and  Bridges.  III.  Navigation. 
IV.  Civic  Economy,  which  includes, 
Direct  Municipal  Taxes,  Petty  Customs, 
Miscellaneous  Burdens.  V.  Relief  of 
the  Poor.  VI.  The  Church  and  Edu- 
cation, which  includes  The  Church  of 
Scotland  Education.  VII.  Miscella- 
neous Taxes. 

Mr.  Burton  observes  "  that  the  money 
expended  on  the  ecclesiastical  establish- 
ment and  on  education,  partakes,  in  some 
respects,  of  the  nature  of  a  tax."  The 
amount  of  money  annually  levied  by 
local  taxation  in  Scotland  is  not  accu- 
rately known.  The  sum  of  956,678/.  is 
the  approximate  amount  given  by  Mr. 
Barton. 

The  Local  Rates  levied  in  Ireland  are 
distributed  under  the  following  heads  in 
the  work  published  under  the  direction 
of  the  Poor-Law  Commissioners. 

I.  Grand  Jury  Cess  (in  all  the 
counties,  including  counties  of 
cities  and  towns). 
II.  Poor-Rates  (in  130  Unions,  com- 
prising eveiy  townlaud  and 
denomination  of  laud  in  Ire- 
land). 

III.  Lighting,  Cleansing,  and  Watch- 

ing Rates  (in  all  cities,  towns, 
and  boroughs  which  may  adopt 
the  provisions  of  the  statute). 

IV.  Borough  Rates  (in  certain  Bo- 

roughs). 
V.  Pipe  Water  Rates  (in  every  city 
and  town,  except  Dublin,  Cork, 
and  Limerick,  which  gives  title 
to  a  bishop  or  archbishop). 
VI.  Parish  Cess  (in  all  parishes, 
unions  of  parishes,  or  chapelries 
in  Ireland). 

VII.  Rates  for  deserted  children  (in 
all  parishes  in  Ireland,  except 
those  in  the  city  of  Cork). 

VIII.  Ministers'  Money  (in  cities  and 
towns  corporate  in  Ireland). 
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IX.     Board  of  Health   Eates  (in  pa- 
rishes in  -which  the  lord  lieute- 
nant   shall    direct    officers    of 
health  to  be  appointed). 
"  Besides  the  above  rates  leviable  under 
general    acts  of  parliament,   there    are 
rates  leviable  under  special  acts  in  many 
places,  as  Dublin,  Cork,"  &c.     No  ac- 
count is  given  in  the  work  here  referred 
to  of  the  provisions  of  these  special  acts, 
but  the  amount  of  the  sums  levied  under 
them,    which   is   considerable    in    some 
places,  is  given  so  far  as  it  has  been  ob- 
tained. 

£ 
The  rates  for  Ireland  are  given 

at 1,631,818 

Tolls,  Dues,  and  Fees   .         .      199,469 

£1,831,287 
The  amount  of  annual  local  taxation 
of  Great  Britain  and  Ireland  accordingly 
amounts  to  14,197,044/.  But  it  is  ob- 
served that  if  the  deficient  information 
were  supplied,  it  would  appear  to  be  at  least 
15,000,000/.  a  year;  and  this,  as  already 
observed,  does  not  include  the  local  taxes 
raised  in  particular  places  under  special 
acts  of  parliament.  The  sum  raised  by 
general  taxation  in  the  United  Kingdom 
for  the  year  ended  5th  January,  1846, 
was  51,719,118/.  The  amount  of  the 
local  and  general  taxation  is  accordingly 
about  67,000,000/.  a  year.  The  public 
expenditure  for  the  year  ending  5th 
January,  1846,  was  49,06 1 ,411/.,  of  which 
sum  28,253,872/.  was  paid  on  account  of 
the  Funded  and  Unfunded  Debt.  This 
leaves  somewhat  under  21,000,000/.  for 
the  rest  of  the  general  public  expendi- 
ture. Accordingly  the  present  amount  of 
the  local  taxation,  15,000,000/.,  is  nearly 
equal  to  three-fourths  of  the  public  ex- 
penditure after  deducting  the  payments 
on  account  of  the  Funded  and  Unfunded 
Debt  It  is  well  remarked  in  the  work 
from  which  these  facts  are  derived  (p. 
190),  "  when  the  Local  Taxes  are  brought 
ander  review  in  this  collective  amount, 
it  then  at  once  becomes  manifest  how 
really  deserving  of  serious  consideration 
are  the  modes  of  raising  and  expending 
them,  so  as  to  secure  the  most  efficient 
and  economical  management  of  a  revenue 
fco  large  and  important:  a  revenue,  in- 


deed, which  derives  its  importance  not 
only  from  the  *argeness  of  its  aggregate 
sum,  but  from  the  extent  of  the  property 
and  the  number  of  persons  affected  by  it, 
and  from  the  numerous  and  diversified 
public  objects  to  which  it  is  applied." 

Information  about  the  several  taxes  of 
European  States  will  be  found  in  the 
Parliamentary  Paper,  No.  227,  of  1842, 
ordered  by  the  House  of  Commons  to  be 
printed,  3rd  May,  1842. 

TEA.  The  first  importation  by  the 
English  East  India  Company  took  place 
in  1669  from  the  Company's  factory  at 
Bantam.  The  directors  ordered  their 
servants  to  "send  home  by  their  ships 
one  hundred  pounds  weight  of  the  best 
tey  they  could  get."  In  1678,  4713  lbs. 
were  imported,  but  in  the  six  following 
years  the  entire  imports  amounted  to  no 
more  than  410  lbs.  The  continuous 
official  accounts  of  the  trade  do  not  com- 
mence before  1725;  but,  according  to 
Milburn  (^Oriental  Commerce),  the  con- 
sumption in  1711  was  141,995  lbs.; 
120,695  lbs.  in  1715  ;  and  237,904  lbs.  in 
1720.  In  1725  the  quantity  of  tea  re- 
tained for  consumption  was  370,323  lbs. 
at  which  time  the  customs'  duty  was 
13/.  18s.  l^d.  per  cent.,  and  the  excise 
was  4s.  per  lb.  In  1745  the  amount  was 
730,729  lbs.,  and  in  that  year  the  excise 
was  made  Is.  per  lb.  and  25  per  cent,  on 
the  price.     In  1747  the  customs'  duty 


was    18/.    1! 


id.  per    cent,   and  the 


quantity  in  the  year  was  2,382,775  lbs. 
In  1 759  the  customs'  duty  was  23/.  1 8s.  l^d. 
per  cent,  and  the  quantity  was  3,957,744 
lbs.  In  1782  the  duty  per  cent,  was 
27/.  Os.  10c?.,  the  highest  amount  that  the 
duty  ever  reached,  and  there  was  an 
increase  in  the  excise  also ;  the  quantity 
in  the  year  was  4,691,060  lbs.  In  1784 
the  quantity  was  4,948,983.  In  1785 
the  customs'  duty  was  12^  per  cent,  and 
the  excise  duty  was  repealed :  the  quan- 
tity in  that  year  was  10,856,578  lbs.  In 
1786  the  customs"  duty  was  5  percent,  on 
the  gross  price,  and  an  excise  duty  of  7^  per 
cent,  on  the  gross  price  was  laid  on.  The 
quantity  in  that  year  was  12,539,389  lbs. 
The  quantity  went  on  increasing  up  to 
1834,  and  in  the  meantime  the  customs' 
duty  was  very  little  raised,  and  in  1819 
it  was  repealed.     The  excise  duties  were 
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changed  very  often.  When  the  customs' 
duty  -vras  repealed  in  1819,  the  excise 
duty  was  made  96  per  cent,  on  the  gross 
price  when  it  was  under  2s.  a  lb.,  and 
100  per  cent,  when  it  was  above  2s.  per 
lb.  From  1834  included,  in  which  year 
the  excise  duty  was  repealed,  the  quan- 
tities in  each  year  to  1841  and  the  cus- 
toms' duties  were  as  follows : — 


Years.         lbs. 

1834  34,909,051  Rohea,  Is.  6J. ; 

Excise 

Congou,Twan- 

duty 

kay,&c.  2s.6(/.; 

repealed 

Hyson,  &c.,  3s. 

per  lb. 

1835  36,574,004 

„ 

1836  49,142,236  After  1st  July 

5> 

all  sorts  2s.  Id. 

per  lb. 

1837  30,625,206 

„ 

1838  32,351,593 

„ 

1839  35,127,287             „ 

>» 

1840  32,252,628               2s.  2^d. 

j> 

1841  36,67.5,667 

» 

1842  37,355,211 

»» 

1843  40,293,393 

1844  41,363,770             „ 

„ 

For  above  a  century  and  a  half  tlie 
sole  object  of  the  East  ludia  Company's 
trade  with  China  was  to  provide  tea  for 
the  consumption  of  the  United  Kingdom. 
The  Company  had  an  exclusive  trade, 
and  were  bound  to  send  orders  for  tea, 
and  to  provide  ships  to  import  the  same, 
and  always  to  have  a  year's  consumption 
in  their  warehouses.  The  teas  were  dis- 
posed of  in  London,  where  only  they 
could  be  imported,  at  quarterly  sales  ;  and 
the  Company  was  bound  to  sell  them  to 
the  highest  bidder,  provided  an  advance 
of  one  penny  per  lb.  was  made  on  the 
price  at  which  each  lot  was  put  up,  which 
price  was  determined  by  adding  together 
the  prime  cost  at  Canton  and  the  bare 
charges  of  freight,  insurance,  interest  on 
capital,  and  certain  charges  on  importa- 
tion ;  but  by  the  mode  of  calculating 
these  items,  and  the  heavier  expenses 
which  always  attend  every  department 
of  a  trade  monopoly,  the  upset  prices 
were  greatly  enhanced.  The  prices  rea- 
lised at  the  Company's  sales  were,  how- 
ever, in  still  greater  proportion  beyond 
th«   upset   prices,  a   result  easily  pro- 


duced by  a  body. who  monopolized  the 
sole  supply,  as  it  was  only  necessary  that 
the  quantity  offered  for  sale  should  not 
be  augmented  in  proportion  to  the  grow- 
ing demand  of  a  rapidly  increasing  popu- 
lation. The  18  Geo,  II.  c.  26,  passed 
immediately  after  a  large  reduction  of  the 
duty  had  taken  place,  provided  for  such 
a  contingency  as  this,  by  enacting  that  if 
the  East  India  Company  failed  to  import 
a  quantity  sufficient  to  render  the  prices 
as  low  as  in  other  parts  of  Europe,  it 
should  be  lawful  to  grant  licences  to 
other  persons  to  import  tea.  This  would 
have  constituted  a  very  efficient  check  if 
it  had  been  acted  upon ;  but  eventually 
the  mode  of  levying  the  duty  gave  the 
government  almost  the  same  interest  in  a 
restricted  supply  as  the  East  India  Com- 
pany, the  duties  being  collected  ad  valo- 
rem on  the  amount  realised  at  the  Com- 
pany's sales ;  and  thus  the  very  circum- 
stance which  enhanced  the  price  raised 
the  total  amount  of  duty.  The  duty  was 
nominally  90  and  100  per  cent,  ad  valo- 
rem, but  being  charged  on  a  monopoly 
price,  the  difference  on  the  cheaper  teas 
consumed  by  the  working  and  middle 
classes  amounted  to  above  300  per  cent, 
on  the  cost  price  of  the  same  teas  at 
Hamburg;  and  in  1830  the  difference 
between  the  prices  realised  at  the  Com- 
pany's sales  and  the  Hamburg  prices 
amounted  to  a  sum  of  1,889,975/. 

The  Company's  sales  were  in  March, 
June,  September,  and  December,  the  last 
being  the  largest  About  2,000,000  lbs. 
were  offered  belonging  to  the  officers  of 
the  Company,  who  were  allowed  to  import 
a  certain  quantity  of  tea  on  their  own 
account.  In  1839  there  were  only 
122,312  lbs.  offered  for  sale  by  the  East 
India  Company.  The  3  &  4  Wm.  IV. 
c.  93,  on  the  22nd  of  April,  1834,  opened 
the  trade  to  China.  The  importation  of 
tea  is  no  longer  confined  to  the  port  of 
London.  In  1839  eighteen  ships  arrived 
inwards  from  China  at  different  outports, 
ten  of  which  were  entered  at  Liverpool. 
In  the  four  years  ending  1834  the  average 
annual  number  of  ships  entered  inwards 
from  China  at  the  ports  of  the  United 
Kingdom  was  23,  in  the  four  following 
years  the  average  was  66,  and  other  com- 
modities besides  tea  have  been  extensively 
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imported,  and  a  corresponding  increase 
in  the  quantity  and  variety  of  the  exports 
to  China  has  taken  place.  The  exports 
of  tea  from  the  United  Kingdom,  which 
formerly  did  not  exceed  a  quarter  of  a 
million  lbs.  annually,  amounted  to 
4,347,432  lbs.  in  1841,  and  have  averaged 
above  three  million  lbs.  a-year  since  the 
opening  of  the  trade,  a  fact  which  shows 
that  prices  here  are  no  longer  so  much 
above  those  of  the  principal  continental 
ports.  The  quantity  retained  for  con- 
sumption has  also  considerably  increased, 
although  accompanied  by  an  extraordi- 
nary increase  in  the  use  of  coffee. 

The  tea-duty  produces  about  one- 
twelfth  of  the  total  revenue.  The  tariff  of 
1842  made  no  alteration  in  the  tea-duty. 
As  it  was  foreseen  that  on  the  opening  of 
the  tea-trade  there  would  be  a  consider- 
able reduction  of  price,  and  that  an  ad 
valorem  duty  would  not,  even  with  the  in- 
creased consumption,  be  so  productive  as 
formerly,  a  fixed  duty  of  2s.  \d.  per  lb.  was 
imposed  in  1836.  Up  to  March,  1836, 
each  of  the  hundred  thousand  tea-dealers 
in  the  United  Kingdom  was  visited  once 
a  month  by  the  officers  of  excise,  who  took 
an  account  of  his  stock ;  and  no  quan- 
tity exceeding  six  pounds  could  be  sent 
from  his  premises  without  a  permit,  of 
which  above  800,000  were  required  in  a 
year.  The  number  of  tea-dealers  in  1 839 
was  82,794  in  England;  13,611  in  Scot- 
land; 12,774  in  Ireland:  total  109,179. 
Tea  is  now  sold  by  the  importing  mer- 
jhants  by  public  auction  and  private  sales. 

The  following  table  shows  the  net 
amount  which  the  tea-duty  has  yielded 
in  the  United  Kingdom  in  each  of  the 
following  years  during  the  present  cen- 
tury, and,  to  some  extent,  it  is  an  index 
of  the  prices  in  each  year. 


£ 

£ 

1801 

1,423,660 

1841 

3,973,668 

1810 

3,647,737 

1842 

4,088,957 

1820 

3,484,226 

1843 

4,407,642 

1830 

3,387,097 

1844 

4,.')24,193 

1840 

3,472,864 

Between  1831  and  1841  the  population 
increased  14  per  cent.,  and  the  increase 
in  the  consumption  of  tea  was  16^  per 
cent.  The  low  prices  of  1836,  and  the 
general    prosperous    condition    of  the 


country,  raised  the  quantity  which  paid 
duty  for  consumption  to  nearly  50,000,000 
lbs.  In  1840  prices  were  about  25  per 
cent,  higher,  large  classes  of  consumers 
were  in  a  distressed  vState,  and  the  con- 
sumption fell  to  32,000,000  lbs.  In  1841 
the  distress  still  continued,  but  prices 
were  lower,  and  the  consumption  rose  to 
above  36,000,000  lbs.  On  the  5th  of  Jan., 
1840,  the  stock  of  tea  in  London,  Liver- 
pool, Bristol,  Glasgow,  and  Leith  was 
35,478,490  lbs. ;  and  at  the  corresponding 
period  in  1841  the  quantity  was  46,545,610 
lbs.  The  proportion  of  black  to  green 
teas  consumed  in  England  is  about  -as 
5  to  1 ;  but  in  the  United  States  the  use 
of  green  tea  is  greatest. 

The  duty  on  tea  is  still  too  high,  and 
it  is  certain  that  an  increased  consump- 
tion would  follow  a  diminution  of  the 
duty. 

(^Papers  issued  by  the  Chinese  and  East 
India  Association ;  Pari.  Papers,  &c.) 

The  total  export  of  tea  from  Canton  to 
Europe  and  America  exceeds  50,000,000 
lbs.  Rassia  is  supplied  with  6,500,000 
lbs.  via  Kiakhta;  the  United  States  of 
America  require  about  8,000,000  lbs. ; 
France  about  2,000,000  lbs. ;  and  Holland 
imports  about  2,800,000  lbs. 

TELLERS  OF  THE  EXCHEQUER 
were  the  holders  of  an  ancient  office  in 
the  Exchequer.  They  were  four  in  num- 
ber :  their  duties  were  to  receive  money 
payable  into  the  Exchequer  on  behalf  of 
the  king,  to  give  the  clerk  of  the  pells 
(skins  or  rolls  of  parchment)  a  bill  of  re- 
ceipt for  the  money,  to  pay  all  money 
according  to  the  warrant  of  the  auditor  of 
receipts,  and  to  make  weekly  and  yearly 
books  of  receipts  and  payments  for  the 
lord  treasurer.  (4  Inst.,  108;  Com.  Dig., 
tit.  '  Court,'  D.  4,  14,  15.)  The  office  was 
abolished  by  act  of  parliament  (4  &  5 
Wm.  IV.  c.  15),  together  with  that  or 
the  clerk  of  the  pells  and  the  several  of 
fices  subordinate  thereto,  and  a  comptrol 
ler-general  of  the  receipt  and  issue  of  his 
Majesty's  Exchequer  was  appointed  to 
perform  the  duties  of  the  four  tellers. 
(4&  5  Wm.  IV.  c.  15.) 

TENANCY.     [Tenant.] 

TENANCY,  JOINT.     [Estate.] 

TENANCY    IN    COMMON.     [E* 

TATE.] 
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TENANCY  IN  COPARCENARY. 

I  ESTATK.] 

TENANT.  Tenants,  in  the  more  ex- 
tended legal  sense  of  the  word,  are  of 
various  kinds,  distinguished  from  each 
other  by  the  nature  of  their  estates ;  such 
as  tenants  in  fee  simple,  in  fee  tail,  for 
life,  for  years,  at  will,  and  at  sufferance. 
[Estate;  Tenure.] 

TENANT  AND  LANDLORD.  The 
word  tenant,  in  the  more  limited  legal 
sense,  which  is  also  the  popular  sense,  is 
one  who  holds  land  under  another,  to 
whom  he  is  bound  to  pay  rent,  and  who 
is  called  his  landlord.  The  word  Land 
means  not  only  land  itself,  but  also  all 
things,  such  as  buildings,  houses,  woods, 
and  yater,  which  may  be  upon  it.  Any 
one  who  has  an  estate  in  land,  provided 
he  is  also  in  possession,  may  let  the  land 
to  another.  Where  the  letting  takes 
place  by  an  express  contract  between  the 
parties,  the  contract  is  called  a  Lease,  the 
nature  of  which  is  explained  generally 
under  Lease.  The  loss  of  a  lease  will 
not  destroy  the  tenancy,  provided  the 
previous  existence  and  the  terms  of  it  can 
be  proved. 

But  the  relation  of  landlord  and  tenant 
may  be  ci*eated  otherwise  than  by  a 
formal  lease.  If  one  man  with  the  con- 
sent of  another  occupies  his  land,  a  con- 
tract of  letting  is  assumed  to  have  been 
made  between  them,  and  the  occupier 
becomes  tenant  to  the  owner.  Such 
tenants  are  considered  to  be  upon  the 
same  footing  as  if  the  lands  had  been  let 
to  them  for  a  year  dating  from  the  com- 
mencement of  their  occupation.  At  the 
end  of  the  first  year,  a  second  year's 
tenancy  begins,  unless  six  months'  notice 
of  the  intention  to  determine  the  contract 
has  been  given  by  either  party  to  tlie 
other,  and  so  on  from  year  to  year.  The 
same  rule  of  law  applies  to  cases  where  a 
tenant  continues  to  occupy  land  after  the 
expiration  of  a  lease  made  by  deed  ;  but 
in  this  case  all  the  covenants  of  the  ex- 
pired lease  as  to  payment  of  rent,  repairs, 
insurance,  and  the  like,  are  in  force  un- 
less the  lease  is  cancelled  by  destroying 
the  seal ;  and  even  if  there  should  be  a 
verbal  agreement  for  a  different  rent,  still 
the  old  covenants  subsist,  unless  the  lease 
in  cancelled.  [Deed.] 


Besides  tenancies  for  fixed  periods,  a 
tenancy  may  exist  at  Will  and  by  Suf- 
ferance. [Estate.]  The  law  as  to  land- 
lord and  tenant  generally  applies,  so  far 
as  it  is  not  restricted  or  varied  by  the 
particular  circumstances  of  a  contract  be- 
tween the  parties,  and  so  far  as  the  cir- 
cumstances render  it  applicable,  to  th" 
case  of  the  letters  and  occupiers  of 
lodgings. 

In  every  case  where  the  relation  of 
landlord  and  tenant  exists,  either  by 
express  or  by  implied  contract,  certain 
terms  are  implied  by  law  to  have  been 
agreed  upon  by  the  parties  as  forming 
part  of  the  contract.  It  is  of  course  in, 
the  power  of  the  parties,  where  the  con- 
tract is  express,  to  qualify  these  terms  so 
implied  by  the  language  of  the  contract 
itself.  But  it  may  be  observed  that  as 
these  terms  are  comprehensive  in  their 
nature,  and  distinctly  understood  in  law, 
the  interests  of  parties  are  often  better 
consulted  by  leaving  them  to  the  general 
protection  afforded  by  these  implied 
terms  than  by  attempts  to  define  by  enu- 
meration in  detail  the  respective  rights 
and  duties  of  the  landlord  and  tenant. 
The  terms  implied  on  the  part  of  the 
landlord  are,  that  the  tenant  shall  quietly 
enjoy  the  premises  without  let  or  hin- 
drance from  the  landlord ;  on  the  part  of 
the  tenant,  that  he  will  pay  rent,  keep  the 
premises  in  repair  to  a  certain  extent,  as 
hereafter  mentioned,  and  use  the  land, 
&c.  in  a  fair  and  husbandlike  manner. 

When  the  landlord  is  himself  tenant 
of  the  premises  to  a  superior  landlord, 
and  neglects  to  pay  his  rent,  and  the  oc- 
cupying tenant  is  called  upon  to  pay  it 
to  the  superior  landlord,  he  may  do  so, 
and  set  it  off  against  the  rent  due  from 
him  to  his  own  landlord.  If  a  tenant 
has  covenanted  without  exception  or  re- 
servation to  pay  rent  during  the  term  for 
which  the  lease  has  been  granted  to  him, 
he  will  be  bound  to  pay  it  even  if  the 
premises  should  be  destroyed  by  fire  or 
other  casualty.  If  he  should  have  a«»- 
signed  his  lease  to  another  and  ceased 
to  be  in  possession,  he  will  still  remain 
liable  under  his  covenant  to  pay  rent. 

The  rules  of  law  as  to  the  repairs  of 
premises  may  be  determined  by  the  terms 
of  the  lease.    If  they  are  not  determined 
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by  the  terms  of  the  lease,  they  are  some- 
what uncertain  and  depend  on  a  variety 
of  circumstances,  which  are  laid  down  in 
law  treatises. 

No  tenant,  in  the  absence  of  an  agree- 
ment to  that  effect,  is  bound  to  rebuild 
after  accidental  destruction  of  the  pre- 
mises by  fire.  But  under  a  general  cove- 
nant to  repair,  and  leave  repaired,  the 
tenant  is  bound  to  rebuild  even  in  the 
case  of  destruction  by  fire. 

In  agricultural  tenancies  the  lease  ge- 
nerally determines  the  mode  in  which 
the  farm  is  to  be  treated.  [Lease.]  Un- 
less also  the  lease  expressly  or  impliedly 
excludes  the  operation  of  the  custom  of 
fhe  country,  the  tenant  is  bound  to  con- 
form to  it.  The  custom  of  the  country 
means  the  general  practice  employed  in 
neighbouring  farms  of  a  similar  descrip- 
tion, with  reference  to  rotation  of  crops, 
keeping  up  fences,  and  other  like  matters. 
In  leases  of  farms  it  is  often  the  practice 
to  protect  the  landlord  against  certain 
acts  of  the  tenant,  such  as  ploughing  up 
meadow  land,  &c.,  by  introducing  certain 
provisions  into  the  lease.  These  provi- 
sions may  operate  according  to  the 
phraseology  used,  either  to  assign  a  pe- 
nalty or  to  determine  the  liquidated  da- 
mages agreed  to  be  paid  for  the  act  done. 
It  is  often  a  matter  of  great  importance 
and  of  some  nicety  to  determine  under 
which  class  the  provisions  fall.  If  under 
the  first,  the  landlord  is  not  entitled  to 
the  whole  penalty  upon  the  act  being 
done,  but  he  can  only  recover  in  an  action 
the  amount  of  the  actual  damage  which 
lias  accrued.  If  under  the  second,  he  is 
entitled  to  the  whole  amount  of  the  da- 
mages agreed  on.  A  covenant  by  a 
tenant  not  to  plough  up  meadow  under  a 
penalty  of  5l.  for  every  acre  ploughed,  is 
an  instance  of  the  first  class :  a  covenant 
to  pay  5l.  rent  for  every  acre  of  meadow 
ploughed  up,  is  of  the  second  class.  The 
right  to  timber  and  timber-like  trees  be- 
longs to  the  landlord;  loppings  of  pol- 
lards and  bushes,  to  the  tenant.  Different 
definitions  prevail  in  different  counties  of 
timber  and  timber-like  trees,  and  various 
customs  prevail  as  to  what  amount  of 
wood  the  tenant  may  be  allowed  to  em- 
ploy (after  the  landlord  has  been  called 
on  to  select  it^  for  the  purposes  of  the 


farm.  No  tenant,  unless  he  employs  the 
land  as  a  nurseryman  or  gardener,  can 
remove  any  kind  of  shrub  from  the  soil. 
Neither  can  a  tenant  remove  fixtures, 
though  put  down  by  himself  A  fixture 
is  a  chattel  which  is  let  into  the  soil,  or 
united  to  some  other  which  is  let  in. 
There  are  some  exceptions  to  this  rule  in 
favour  of  fixtures  used  for  the  purpose  oi 
trade  or  agriculture,  or  merely  orna- 
mental purposes,  where  the  removal  will 
cause  little  or  no  damage.  (Amos  and 
Ferard,  On  Fixtures.) 

The  tenant  in  occupation  of  the  pre- 
mises is,  in  the  first  instance,  liable  for 
all  taxes  and  rates  of  every  description 
due  in  respect  of  the  premises.  The 
party  therefore  who  is  authorised  to  col- 
lect them  may  proceed  against  the  tenant 
in  occupation  to  recover  them.  It  is 
generally  a  matter  of  agreement  between 
the  landlord  and  tenant  that  the  tenant 
shall  pay  all  rates  and  taxes  except  the 
land  tax ;  and  sometimes  it  is  agreed  that 
the  landlord  shall  pay  the  sewer  rate  alsa 
If,  however,  the  landlord  has  undertaken 
to  pay  the  tenant  the  rates  and  taxes,  and 
fails  to  do  so,  the  tenant  may  deduct  the 
amount  from  his  rent,  or  bring  an  action 
to  recover  it;  but  this  should  be  done 
during  the  current  year,  and  if  the  tenant 
allows  a  considerable  time  to  elapse  with- 
out claiming  a  deduction  or  bringing  an 
action,  he  will  be  held  to  have  waived 
his  claim  to  recover  them  from  the  land- 
lord. 

Where  a  fixed  rent  has  been  agreed 
upon,  has  become  due,  and  is  neither  paid 
nor  tendered,  the  landlord,  with  certain 
exceptions,  can  seize  growing  crops,  any 
kind  of  stock,  goods,  or  chattels,  upon 
the  premises,  or  pasturing  any  common 
enjoyed  in  right  of  the  premises,  whether 
such  things  are  the  actual  property  of  the 
tenant  or  not;  and  if  the  rent  remains 
unpaid,  he  may  sell  them.  It  follows 
from  this  general  rule  that  a  landlord 
can  distrain  on  the  goods  of  a  lodger 
who  occupies  under  his  tenant.  [Dis- 
tress; Rent.] 

As  to  a  surrender  of  a  lease,  see  Sta- 
tute OF  Frauds. 

A  forfeiture  of  a  lease  may  arise  either 
by  a  breach  by  the  tenant  of  one  of  those 
conditions  which  are  implied  by  or  at- 
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tached  to  the  relation  of  landlord  aijd 
tenant,  as  where  a  tenant  disclaims  or 
impugns  the  title  of  his  landlord  by  ac- 
knowledging, for  instance,  the  right  of 
property  to  be  vested  in  a  stranger,  or 
asserts  a  claim  to  it  himself,  or  by  a 
breach  of  a  condition  which  is  expressly 
introduced  into  the  lease,  the  breach  of 
which  is  to  be  attended  with  a  forfeiture 
of  the  tenancy,  as  a  condition  to  pay  rent 
on  a  particular  day,  to  cultivate  in  a  par- 
ticular manner,  &c.  To  this  head  may 
be  referred  provisoes  in  a  lease  for  re- 
entry by  the  landlord  on  the  doing  or 
failure  in  doing  of  certain  acts  by  the  te- 
nant, such  as  the  commission  of  waste,  the 
failure  to  repair,  &e.  The  courts  are 
said  to  be  unfavourable  to  forfeitures; 
therefore,  when  the  landlord  has  notice  of 
an  act  of  forfeiture,  or  an  act  which  en- 
titles him  to  re-enter,  he  must  imme- 
diately proceed  in  such  a  way  as  to  show 
that  he  intends  to  avail  himself  of  his 
strict  legal  right.  If  after  the  commis- 
sion of  the  act  he  does  anything  which 
amounts  to  a  recognition  of  the  tenancy, 
as  by  the  acceptance  of  rent  subsequently 
due,  he  will  have  waived  his  right  to 
insist  upon  the  forfeiture. 

A  yearly  tenancy,  where  no  period  of 
notice  is  agreed  on,  must  be  determined 
by  a  notice  to  quit  at  the  expiration  of 
tlie  current  year,  given  six  months  previ- 
ously. In  the  case  of  lodgings,  the  time, 
when  less  than  a  year,  for  which  they  are 
taken,  will  be  the  time  for  which  a  notice 
is  necessary.  Thus  lodgings  taken  by 
the  month  or  week  require  a  month's 
or  week's  notice. 

The  notice  to  quit  need  not  be  in 
writing,  though,  from  the  greater  facility 
of  proving  it,  a  written  notice  is  always 
lK_'tter.  It  should  distinctly  describe  the 
premises,  be  positive  in  its  announce- 
ment of  an  intention  to  quit  or  require 
possession,  be  signed  by  the  party  giving 
it,  and  served  personally  upon  the  party 
to  be  affected  by  it. 

If  a  tenant,  after  having  given  notice 
to  quit,  continues  to  occupy,  he  is  liable 
to  pay  double  rent.  If  he  does  so,  no 
fresh  notice  is  necessary.  If  he  continues 
to  occupy  after  the  landlord  has  given 
him  notice,  he  is  liable  to  pay  double 
value  for  the  premises. 

VOL,  II. 


At  the  expiration  of  tlie  lease,  the 
tenant  is  bound  to  deliver  up  possession 
of  the  premises ;  but  if  either  by  special 
agreement  or  by  the  custom  of  the  country 
the  tenant  is  entitled  to  the  crops  still 
standing  on  the  land,  and  which  are 
called  away-going  crops,  he  may  enter 
for  the  purpose  of  gathering  them,  and 
also  use  the  barns  and  stables  for  the 
purpose  of  threshing  them.  The  in- com- 
ing tenant  may  also  enter  during  the 
tenancy  of  the  preceding  tenant  to  plough 
and  prepare  the  laud. 

As  to  the  recovery  of  rent  by  action  see 
Kent. 

If  the  tenant  refuses  to  deliver  the  pos- 
session of  the  land,  the  landlord  may 
bring  an  action  of  ejectment  to  recover  it, 
and  the  process  is  simplified  by  4  Geo. 

II.  c.  28.     [Rent,  p.  637.] 

By  the  11  Geo.  II.  c.  19,  and  57  Geo. 

III.  c.  52,  if  a  tenant,  under  any  lease 
or  agreement,  written  or  verbal,  though 
without  a  clause  of  re-entry,  of  lands  at 
a  rack-rent,  or  rent  of  three-fourths  the 
yearly  value,  shall  be  in  arrear  for  half 
a  year's  rent,  and  shall  leave  the  pre- 
mises deserted  and  without  sufficient 
distress,  any  two  justices  of  the  county, 
at  the  request  of  the  landlord,  may  go 
and  visit  the  premises,  and  fix  on  the 
most  conspicuous  part  of  them  notice  in 
writing  on  what  day,  distant  fourteen 
days  at  least,  they  will  return  again  to 
view  the  premises ;  and  if  on  the  second 
day  no  one  appears  to  pay  the  rent,  and 
there  is  no  sufficient  distress  on  the  pre- 
mises, the  justices  may  put  the  landlord 
into  possession,  and  the  lease  shall  become 
void.  These  proceedings  are  subject  to 
appeal  before  the  judges  of  assize  for 
the  same  county  at  the  ensuing  assizes. 

By  1  &  2  Vict.  c.  74,  where  the  interest 
of  any  tenant  of  land,  &c.,  at  will,  or  for 
a  time  less  than  seven  years,  liable  to  the 
payment  either  of  no  rent  or  a  rent  of 
less  than  20/.  a  year,  shall  have  ended 
or  been  duly  determined,  and  the  tenant 
shall  refuse  to  quit,  the  landlord  may 
serve  him  with  a  notice,  a  form  for  which 
is  given  in  the  act,  to  appear  before  a 
justice  for  the  county ;  and  if  he  fails  to 
show  satisfactory  cause  why  he  should 
not  give  up  possession,  the  justices,  on 
proof  of  the  tenancy  and  of  the  expiration 
Sr 
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of  it,  may  give  possession  to  the  landlord. 
If  the  landlord  was  not  at  the  time  of  the 
proceedings  lawfully  entitled  to  posses- 
sion, he  will  be  liable  to  an  action  of 
trespass  at  the  suit  of  the  tenant,  notwith- 
standing the  act  of  parliament. 

(Woodfall's  Landlord  and  Tenant; 
Coote's  Landlord  and  Tenant.) 

TENANT  AT  SUFFERANCE. 
[Estate.] 

TENANT  AT  WILL.    [Estate.] 

TENANT  FOR  LIFE.     [Estate.] 

TENANT  FOR  YEARS.  [Estate  ; 
Lease.] 

TENANT  IN  FEE  SIMPLE.  [Es- 
tate.] 

TENANT  IN  TAIL.    [Estate.] 

TENANT-RIGHT  is  the  name  for  a 
species  of  customary  estates  peculiar  to 
the  northern  parts  of  England,  in  which 
border  services  against  Scotland  were 
antiently  performed  before  the  political 
union  of  the  countries.  Tenant-right 
estates  were  hoi  den  of  the  lord  of  the 
manor  by  payment  of  certain  customary 
rents  and  the  render  of  the  services  above 
mentioned,  are  descendible  from  ancestor 
to  heir  according  to  a  customary  mode 
differing  in  some  respects  from  the  rule 
of  descent  at  common- law,  and  were  not 
devisable  by  will  either  directly  or  by 
means  of  a  will  and  surrender  to  the  use 
of  the  same,  though  they  are  now  made 
devisable  by  1  Vict,  c-  26,  s.  3.  Although 
these  estates  appear  to  have  many  inci- 
dents which  do  not  properly  belong  to 
villeinage  tenure  or  copyhold,  not  being 
liolden  at  the  will  of  the  lord,  or  by  copy 
of  court  roll,  and  being  alienable  by  deed 
and  admittance  thereon,  it  has  been  de- 
termined that  they  are  not  freehold,  but 
that  they  fall  under  the  same  general 
rules  as  copyhold  estates.  (D^e  d.  Reay 
V.  Huntingdon,  4  East,  271.) 

TENDER.  A  tender  is  the  offer  to 
perform  some  act.  In  practice  it  gene- 
rally consists  in  an  offer  to  pay  money  on 
behalf  of  a  party  indebted,  or  who  has 
(lone  some  injury,  to  the  creditor^  or  to  the 
party  injured. 

A  tender  to  the  amount  of  40s.  may  be 
in  silver ;  but  beyond  that  amount  it 
must  be  in  gold,  or  in  Bank  of  England 
notes  payable  to  bearer  on  demand  for  any 
sum  above  5^.   (3  &  4  Wm.  IV.  c.  6.*) 


If  a  tender  be  made  of  a  larger  amount 
in  silver,  or  in  country  bank-notes,  and 
no  objection  be  taken  at  the  time  to  the 
silver  or  notes,  the  objection  to  the  tender 
on  that  ground  is  waived,  and  the  tender 
is  good  to  the  amount  to  which  it  is 
made.  The  money  must  be  produced 
and  shown,  or  the  bag  or  other  thing 
which  contains  it  shown  to  the  party  to 
whom  it  is  intended  to  be  given,  unless 
this  is  dispensed  with  by  some  declara^ 
tion  or  act  of  the  creditor.  This  is 
insisted  upon  with  such  strictness,  that 
even  though  a  party  tell  his  creditor  that 
he  is  about  to  pay  him  so  much,  and  put 
his  hand  into  his  pocket  to  produce  th« 
money,  yet  if  the  creditor  leave  the  pre- 
sence of  the  debtor  before  the  money  is 
actually  produced,  no  tender  will  have 
been  made  :  but  if  the  creditor  refuse  to 
receive  the  money  mentioned  on  the 
ground  that  it  is  insufficient  in  amount, 
the  actual  production  of  it  is  not  neces- 
sary to  constitute  a  valid  tender.  The 
offer  must  be  absolute  and  without  con- 
ditions. An  offer  of  a  larger  amount 
with  a  request  of  change ;  an  offer  with  a 
request  of  a  receipt,  or  on  condition  that 
something  shall  be  done  on  the  part  of 
the  creditor,  are  not  valid  tenders ;  but 
an  offer  of  a  larger  sum  absolutely  with- 
out a  demand  of  change  is  good.  A  ten- 
der may  be  made  either  to  the  party 
actually  entitled  to  receive  it,  or  to  an 
agent  or  servant  authorised  to  receive  it, 
or  to  a  managing  clerk;  and  a  tender 
will  not  be  invalidated  even  though  be- 
fore it  is  made  the  creditor  has  put  the 
matter  into  the  hands  of  his  attorney  and 
the  managing  clerk  of  the  creditor  re- 
fuses to  receive  it,  and  assigns  that  cir- 
cumstance as  his  reason  for  doing  so.  If 
the  attorney  write  to  the  debtor  demand- 
ing the  money,  a  tender  afterwards  made 
to  him  or  to  his  managing  clerk  is  good, 
unless  at  the  time  when  it  is  made  they 
disclaim  authority  to  receive  the  money. 
A  tender  ought  to  be  made  on  behalf  of 
the  party  from  whom  the  money  is  due ; 
if  the  agent  appointed  by  him  to  make 
the  tender  offer  a  larger  sum  than  he  is 
authorised  to  do,  the  tender  will  neverthe- 
less be  good  for  the  full  amount  to  which 
the  tender  is  made. 

If  the  defendant  in  an  action  plead  a 
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tender,  he  must  state  that  he  has  always 
been  ready  to  pay  the  money,  and  he  must 
also  pay  it  into  court.  The  eflect  of  the 
plea  is  to  admit  the  existence  of  the  con- 
tract or  other  facts  stated  in  the  declara- 
tion which  form  the  cause  of  action  in 
the  plaintiff.  The  plea  goes  only  in  bar 
of  damages.  The  plaintiff  therefore  in 
buch  case  can  never  be  nonsuited :  but  if 
issue  is  taken  on  the  mere  fact  whether 
or  not  the  tender  has  been  made,  and  that 
fact  is  found  for  the  defendant,  it  is  a  good 
defence  to  the  action. 

By  various  statutes,  magistrates,  oflScers 
of  excise,  &c.,  are  empowered,  after  no- 
tice of  action  to  be  brought  against  them, 
to  tender  amends ;  and  if  the  amount  ten- 
dered is  sufficient,  the  tender  is  a  defence 
to  the  action. 

TENEMENT,  in  its  usual  and  popular 
acceptation,  is  applied  only  to  houses  and 
other  buildings ;  but  in  its  original,  proper, 
and  legal  meaning  it  includes  everything 
of  a  permanent  nature  that  may  be  an  ob- 
ject of  tenure,  or  may  be  held  in  the  legal 
sense,  whether  corporeal  or  incorporeal. 
It  is  sometimes  applied  in  a  more  confined 
sense  to  objects  of  feudal  tenure ;  in  ge- 
neral, however,  it  includes  not  only  land, 
but  every  modification  of  right  concern- 
ing it.  Thus  the  word  "  Liberum  tene- 
mentum,"  frank-tenement,  or  freehold,  is 
applicable  not  only  to  lands  and  other 
solid  objects,  but  also  to  offices,  rents, 
commons,  and  the  like.  [Estate,  Te- 
nure.]    (Harg.,  Co.  Litt.,  154,  a.  n.  7.) 

TENTHS  are  the  tenth  part  of  the 
yearly  value  of  all  ecclesiastical  livings. 
They  were  formerly  claimed  by  the  pope ; 
and  his  claim  was  sanctioned,  in  this 
country,  by  an  ordinance  in  the  20th 
year  of  Edward  I.,  when  a  valuation  of  all 
livings  was  made,  in  order  that  the  pope 
might  know  the  amount  of  his  revenue 
from  this  source.  The  possessions  after- 
wards acquired  by  the  church  were  not 
liable  to  the  payment  of  tenths  to  the  pope, 
as  all  livings  continued  to  be  charged  ac- 
cording to  that  valuation.  "  (Coke,  2  Inst., 
627.)  When  the  authority  of  the  pope 
was  extinguished  at  the  Reformation, 
Henry  VIII.  transferred  the  revenue 
arising  from  tenths  to  the  crown,  and  had 
a  new  valuation  of  all  the  livings,  so  as  to 
obtain  the  tenth  of  their  true  yearly  value 


at  that  time.  (36  Hen.  VIII.  c.  3,  s. 
9-11.)  By  royal  grants  under  1  Eliz.  c. 
19,  s.  2,  the  Archbishop  of  Canterbury 
and  the  Bishop  of  London  were  exempted 
from  tenths,  and  were  also  authorised  to 
receive  the  tenths  of  several  benefices  as 
a  compensation  for  certain  estates  which 
were  alienated  from  their  sees.  By  the 
6  Anne,  c.  24,  all  benefices  were  dis- 
charged from  the  payment  of  tenths 
which,  at  that  time,  were  under  the  an- 
nual value  of  50/.,  except  those  of  which 
the  tenths  had  previously  been  granted 
by  the  crown  to  other  parties.  There  are 
also  some  other  special  exemptions.  At 
the  present  time,  out  of  10,498  benefices, 
with  and  without  cure  of  souls,  there  are 
4898  which  remain  liable  to  tenths. 
{Pari.  Rep.  First- Fruits  and  Tenths, 
1837,  No.  384.)  Queen  Anne  gave  up 
the  revenue  arising  from  tenths,  as  well 
as  from  first-fruits,  which  had  been  en- 
joyed by  her  predecessors  since  the  Re- 
formation, and  by  act  2  and  3  of  her 
reign,  c.  11,  assigned  it  to  the  augmenta- 
tion of  poor  livings ;  for  which  purpose  she 
erected  a  corporation  by  letters  patent  in 
1 704  to  administer  the  funds,  called  the 
Governors  of  Queen  Anne's  Bounty.  This 
act  declared  that  episcopal  sees  and  liv- 
ings not  exempted  should  continue  to  pay 
in  such  rates  and  proportions  only  as 
heretofore,  or  according  to  the  valuation 
of  Henry  VIII.,  commonly  known  as 
the  "  King's  Books."  Tenths  under  the 
act  1  Vict.  c.  20,  are  collected  by  the 
Treasurer  of  the  Governors  of  Queen 
Anne's  Bounty.  Payment  is  enforced  by 
Exchequer  process,  when  not  duly  made, 
and  the  treasurer  is  required  to  give  no- 
tice of  arrears  within  one  month  after  the 
proper  time  of  payment.  In  case  of  a 
living  being  vacated,  the  Exchequer  is 
empowered  by  act  26  Hen.  VIII.  c.  3,  s. 
18,  to  recover  arrears  of  tenths,  not  only 
from  the  executors  and  administrators, 
but  also  from  the  successor  of  the  last  in- 
cumbent. (2  Burn's  Ecclesiastical  Law, 
9th ed., pp. 273-295.)  [Benefice;  First- 
Fruits.] 

TENURE.  The  general  nature  of 
tenure  and  its  origin  and  history  in  Eng- 
land are  explained  in  the  article  Feudal 
Law.  a  few  remarks  may  be  made 
here  on  tenure  as  at  present  existing  by 
3r  2 
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the  law  of  England,  for  which  purpose  a 
short  recapitulation  is  necessary. 

All  land  was  and  is  held  of  the  king 
either  mediately  or  imn>ediately.  All 
tenures  were  distributable  under  two 
general  heads,  according  as  the  services 
were  free  or  base;  and  consequently 
there  was  the  general  division  of  tenures 
into  Frank-tenement  or  free-holding,  and 
Villeinage.  The  act  of  Charles  II.  (12 
Car.  II.  c.  24)  abolished  military  ten- 
ures, which  were  one  kind  of  free  ser- 
vices, and  changed  them  into  the  other 
species  of  free  services,  namely  free  and 
common  socage.  Thus  one  tenure  in 
socage  was  established  for  all  lands  held 
by  a  free  tenure,  which  comprehended  all 
lands  held  of  the  king  or  others,  and  all 
tenures  except  tenures  in  frankalmoigne, 
copyhold,  and  the  honorary  services  of 
grand-serjeanty ;  and  it  was  enacted  by 
the  same  act  that  all  tenures  which  should 
be  created  by  the  king  in  future,  should 
be  in  free  and  common  socage.  It  is  par- 
ticularly provided  in  the  act  which  abo- 
lishes military  tenures,  that  it  shall  not 
alter  or  change  any  tenure  by  copy  of 
court-roll,  or  any  services  incident  thereto, 
nor  take  away  the  honorary  services  of 
grand-serjeanty,  other  than  charges  inci- 
dent to  tenure  by  knights'  service. 

Thus  it  appears  that  tenure  is  still  a 
fundamental  principle  of  the  law  relating 
to  land  in  England. 

All  land  in  England  which  is  in  the 
hands  of  any  layman  is  held  of  some 
lord,  to  whom  the  holder  or  tenant  owes 
some  service.  It  is  by  doing  this  service 
that  the  tenant  is  entitled  to  hold  the 
land :  his  duty  is  a  service,  and  the  right 
of  the  lord  is  a  Seignory.  The  word 
tenure  comprehends  the  notion  of  this 
duty  and  of  this  right,  and  also  the  land 
in  respect  of  which  the  duty  is  due :  the 
/and  is  a  Tenement.  As  already  ob- 
sen'ed,  all  land  is  held  either  mediately 
or  immediately  of  the  king;  and  ulti- 
mately all  land  Is  held  of  the  king.  He 
who  is  the  owner  of  land  in  fee  simple, 
which  is  the  largest  estate  that  a  man 
can  have  in  land,  is  not  absolute  owner : 
he  owes  services  in  respect  of  his  fee  (or 
fief),  and  the  seignory  of  the  lord  always 
subsists.  This  seignory  is  now  of  less 
value  thau  it  was,  but  still  it  subsists. 


The  nature  of  the  old  feud  was  this :  the 
tenant  had  the  use  of  the  land,  but  the 
ownership  remained  in  the  lord ;  and 
this  is  still  the  case.  The  owner  of  a  fee 
has  in  fact  a  more  profitable  estate  than 
he  once  had ;  but  he  still  owes  services, 
fealty  at  least,  and  the  ownership  of  the 
land  is  really  in  the  lord  and  ultimately 
in  the  king.  For  all  practical  purposes 
the  owner's  power  of  enjoyment  is  as 
complete  as  if  his  land  were  allodial ;  but 
the  circumstance  of  its  not  being  allodial 
has  several  important  practical  conse- 
quences. 

No  land  in  England  can  be  without  an 
owner.  If  the  last  owner  of  the  fee  has 
died  without  heirs,  and  without  disposing 
of  his  fee  by  will,  the  lord  takes  the  land 
by  virtue  of  his  seignory.  If  land  is 
aliened  to  a  person  who  has  a  capacity  to 
acquire  but  not  to  hold  land  in  England, 
the  king  takes  the  land ;  this  happens  in 
the  case  of  lands  being  sold  to  an  alien. 
If  a  man  commits  treason,  his  freehold 
lands  are  liable  to  be  forfeited  to  the  king, 
and  his  copyhold  estates  to  the  lord  of 
the  manor,  in  the  form  and  under  the 
limitations  and  conditions  explained  in 
Law,  Criminal,  p.  183.  If  a  man  com- 
mits a  felony,  his  freehold  and  copyhold 
lands  are  subject  to  forfeiture  in  the 
manner  stated  in  Law,  Criminal,  p.  185. 
These  forfeitures  are  consequences  of 
tenure. 

The  case  of  church  lands  seems  some- 
thing peculiar.  They  are  held  by  tenure 
though  no  temporal  services  are  due. 
This  is  the  tenure  in  frankalmoigne, 
which  is  explained  under  Frankal- 
moigne. 

Tenure  in  frankalmoigne  is  now  ex- 
actly what  it  was  before  the  12th  of 
Charles  II.  was  passed.  Church  lands 
then,  which  are  held  in  frankalmoigne 
owe  no  temporal  services,  but  they  owe 
spiritual  services,  and  the  lord  of  whom 
they  are  held  must  be  considered  the 
owner.  And  this  conclusion  is  consistent 
with  and  part  of  the  law  of  tenure,  by 
which  no  land  in  England  is  ever  without 
an  owner.  Church  land  differs  from 
land  held  by  laymen  in  this,  that  the 
beneficial  ownership  can  never  revert  to 
the  lord,  for  all  spiritual  persons  are  of 
the  nature  of  corporations,  and  when  a 
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parson  dies,  the  corporation  sole  (as  he  is 
termed  by  an  odd  contradiction  in  terms) 
is  not  extinct,  and  it  is  the  duty  and  right 
of  some  definite  person  to  name  a  succes- 
Bor.  It  is  stated  by  Blackstone  (i.  470) 
that  "  the  law  has  wisely  ordained  that 
tlie  parson,  quatenus  parson,  shall  never 
die  any  more  than  the  king,  by  making 
him  and  his  successors  a  corporation  ;  by 
which  means  all  the  original  rights  of  the 
parsonage  are  preserved  entire  to  the 
successor  :  for  the  present  incumbent  and 
his  predecessors  who  lived  seven  centuries 
ago,  are  in  law  one  and  the  same  person." 
But  notwithstanding  this  ingenious  at- 
tempt to  make  one  man,  together  with 
others  not  ascertained,  a  corporation, 
which  term  means  one  juristical  person 
composed  of  more  than  one  natural 
person,  the  difficulty  really  is,  that  when 
a  parson  dies,  there  is  no  person  who  has 
a  legal  ownership  of  the  land  until  a  suc- 
cessor is  appointed,  if  Blackstone's  theory 
is  true.  The  comparison  of  the  case  of  a 
parson  with  that  of  the  king  is  unapt,  for 
the  successor  to  a  deceased  king  is  ascer- 
tained by  the  death  of  his  predecessor  ; 
but  the  successor  of  a  parson  is  generally 
ascertained  by  the  will  of  some  other 
person  being  exercised,  and  till  the  per- 
son entitled  to  appoint  a  parson  has 
named  one,  and  he  has  been  duly  insti- 
tuted, the  lands  of  the  church  have  no 
legal  owner,  unless  the  lord  is  the  owner. 
This  seignory  may  be  worth  nothing,  but 
it  still  exists.  The  difficulty  may  indeed 
be  solved  without  the  supposition  of  a 
seignory  still  existing,  and  in  the  follow- 
ing manner.  There  is  succession  in  the 
case  of  one  parson  succeeding  another, 
for  which  the  notion  of  a  corporation  is 
not  necessary.  The  notion  of  succession 
is  this :  the  right  which  is  the  object  of 
the  succession,  continues  the  same ;  the 
subject,  that  is  the  person,  changes.  In 
order  to  constitute  strict  succession,  the 
new  ownei^bip  or  right  must  begin  at  the 
moment  when  the  former  ceases,  and  the 
new  ownership  or  right  is  derived  from 
and  founded  on  a  former  ownership  or 
right.  This  is  the  case  of  succession  to 
the  crown,  and  also  of  the  hcir-<it-law 
succeeding  to  real  property.  In  the  case 
of  a  parson,  when  a  new  one  is  appointed, 
his  right  by  a  fiction  at  law  commences 


at  the  time  when  his  predecessor's  right 
ceased,  though  an  interval  has  elapsed 
between  the  time  of  his  predecessor's 
death  and  his  own  appointment ;  and  this 
was  the  doctrine  which  the  Romans 
applied  to  the  case  of  a  heres  who  did  not 
take  possession  of  the  hereditas  till  some 
time  after  the  death  of  the  testator  or 
intestate.  This  subject  is  discussed  by 
Savigny,  System  des  Eomischen  Bechts, 
&c.,  vol.  iii.  When  then  the  parson  dies, 
the  freehold  may,  according  to  this  doc- 
trine, be  considered  to  be  in  abeyance  till 
the  appointment  of  his  successor,  one  of 
the  few  instances  in  the  English  law  in 
which  it  is  said  that  a  freehold  estate  can 
be  in  abeyance. 

No  seignory,  in  the  sense  above  ex- 
plained, can  now  be  created  except  by 
the  king.  It  was  enacted  by  the  statute 
Quia  Emptores  (18  Edw.  1.  c.  1),  that  all 
feoffments  of  land  in  fee  simple  must  be 
so  made  that  the  feoffee  must  hold  of  the 
chief,  that  is,  the  immediate  lord  of  the 
aliening  tenant,  by  the  same  services  by 
which  the  tenant  held.  All  seignories 
exist  now  which  existed  at  the  time  when 
the  statute  of  Quia  Emptores  was  passed. 
A  lord  may  release  the  services  to  a 
tenant;  but  it  would  be  consistent  that  the 
king  could  not  release  the  services  due  to 
him,  for  if  that  were  the  case  land  might 
become  allodial,  and  on  the  death  of  a 
person  without  heirs  there  might  be  land 
without  an  owner,  which  is  inconsistent 
with  the  fundamental  principles  of  law 
relating  to  English  land.  Still  it  is 
said  that  the  king  can  release  to  his 
tenant  all  services,  and  yet  that  the  tenant 
holds  of  him.  By  this  assumption  of  a 
still  subsisting  tenure  the  consequence 
above  mentioned  is  avoided. 

Tenure  of  an  imperfect  kind  may  be 
created  at  present.  Wherever  a  particu- 
lar estate  is  created,  it  is  held  of  tlie 
reversioner  by  an  imperfect  tenure  :  this 
is  the  common  case  of  landlord  and 
tenant.  If  no  rent  or  other  services  are 
reserved  from  the  tenant  of  the  particular 
estate  for  life  or  years,  the  tenure  is  by 
fealty  only,  and  he  may  be  required 
til  take  the  oath  of  fealty.  But  the  right 
of  the  reversioner  to  whom  services  are 
due  is  solely  incident  to  the  reversion, 
and  is  created  at  the  same  time  with  it. 
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The  perfect  tenure  originated  in  the  pure 
feudal  system,  in  which  the  seignory  of 
the  lord  was  the  legal  ownership  of  the 
land,  and  the  tenant  owed  his  services  for 
the  enjoyment  of  it.  The  only  perfect 
tenure  now  existing  is  Socage  tenure,  the 
services  of  which  are  certain,  and  con- 
sist, besides  fealty,  of  some  certain  annual 
rent.    [Socage.] 

The  right  of  wardship  was  one  of  the 
incidents  to  military  tenures.  The  lord 
had  a  right  to  the  wardship  of  his  infant 
tenant  until  he  was  twenty-one  years  of 
age ;  and  this  right  was  in  many  respects 
prejudicial  to  the  interests  of  the  heir. 
This  right  was  abolished  with  the  aboli- 
tion of  military  tenures.  The  right  of 
guardianship  to  an  infant  tenant  in  socage 
only  continues  to  the  age  of  fourteen; 
but  the  act  of  Charles  II.  (12,  c.  24) 
gave  a  father  power  by  deed  or  will, 
executed  as  the  statute  prescribes,  to 
appoint  a  guardian  to  any  of  his  children 
till  their  full  age  of  twenty-one,  or  for 
any  less  time.  (See  1  Vict.  c.  26.)  The 
guardian  in  socage  was  the  next  of  kin 
to  the  heir,  and  he  was  chosen  from  that 
line,  whether  paternal  or  maternal,  from 
which  the  lands  had  not  descended  to 
the  heir,  and  consequently  such  guardian 
could  never  be  the  heir  of  the  infant. 
I'his  wardship  then  had  no  relation  to 
tenure. 

If  the  services  due  in  respect  of  a  per- 
fect tenure  are  not  rendered  by  the  tenant 
to  the  lord,  he  may  distrain,  that  is,  take 
any  chattels  that  are  on  the  land  in  re- 
spect of  which  the  services  are  due  ;  and 
an  imperfect  tenure  so  far  resembles  a 
t^ierfect  one,  that  a  reversioner  can  dis- 
train for  the  services  due  from-  the  tenant 
of  the  particular  estate. 

A  right  still  incident  to  a  seignory  such 
as  a  subject  may  have  is  that  of  escheat, 
which  happens  when  the  tenant  in  fee 
simple  dies  without  leaving  any  heir  to 
the  land,  and  without  having  incurred 
any  forfeiture  to  the  crown,  as  for 
treason.  Such  a  right  exists  by  virtue  of 
a  seignory  created  before  the  statute  of 
Quia  Emptores.  It  has  been  observed 
that  the  acquisition  by  escheat  is  not  a 
purchase,  because  the  escheated  land  de- 
scends as  the  seignory  would  have  de- 
scended.      Forfeiture    ia  another  right 


incident  to  a  seignory,  and  it  may  happen 
in  consequence  of  any  act  by  which  the 
tenant  breaks  his  fidelity  (fealty)  to  his 
lord  of  whom  he  holds.  It  therefore 
extends  to  other  cases  than  treason  and 
felony.  This  subject  is  explained  under 
Forfeiture,  and  Tenant  and  Lani> 
LORD.  When  lands  are  forfeited  to 
the  king  for  treason,  or  to  the  lord  for 
felony,  the  tenure  is  extinguished ;  and 
generally,  in  whatever  way  lands  come 
to  the  king  or  lord,  the  tenure  is  of 
necessity  extinguished.  If  lands  escheat 
to  the  king,  he  may  grant  them  again  in 
fee  simple. 

The  nature  of  tenure  will  be  better 
understood  by  consulting  the  following 
articles  :  Copyhold  ;  Feudal  System  ; 
Manor;  Rent. 

TERM.  The  law  Terms  are  those 
I  portions  of  the  year  during  which  the 
courts  of  common  law  sit  for  the  despatch 
of  business.  They  are  four  in  number, 
and  are  called  Hilary  Term,  Easter  Term, 
Trinity  Term,  and  Michaelmas  Term : 
they  take  their  names  from  those  festivals 
of  the  Church  which  immediately  pre- 
cede the  commencement  of  each.  Va- 
rious acts  of  parliament  have  been  passed 
relative  to  the  regulation  of  the  Terms. 
The  statute  which  now  determines  them 
is  the  11  Geo.  IV.  &  1  Wm.  IV.  c.  70, 
amended  by  1  Wm.  IV.  c.  3,  which  en- 
acts that  Hilary  Term  shall  begin  on  the 
11th  and  end  on  the  31st  of  January; 
Easter  begin  on  the  1 5th  of  April  and  end 
on  the  8th  of  May ;  Trinity  begin  on  the 
22nd  of  May  and  end  on  the  12th  of 
June ;  Michaelmas  begin  on  the  2nd  and 
end  on  the  25th  of  November.  Monday 
is  in  all  cases  substituted  for  Sunday  when 
the  first  day  of  Term  falls  on  Sunday 
During  Term  four  judges  sit  in  each 
court,  and  are  occupied  in  deciding  pure 
matters  of  law  only,  without  the  interven- 
tion of  a  jury.  The  fifth  judge  in  eacli 
court  sometimes  sits  alone  to  determine 
matters  of  smaller  importance  or  to 
try  causes  at  Nisi  Prius.  By  the  sta- 
tute 1  &  2  Vict.  c.  32,  the  courts  of 
common  law  are  empowered,  upon  giv- 
ing notice,  to  hold  sittings  out  of  Term 
for  the  purpose  of  disposing  of  the 
business  then  pending  and  undecided  be- 
fore them.     These  sittings  are  conducted 
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in  the  same  manner  as  those  during  the 
Term,  except  that  no  new  business  is 
introduced.  The  period  during  which 
they  have  the  power  to  do  this  is  re- 
stricted to  "such  times  as  are  now  by 
law  appointed  for  holding  sittings  at 
Nisi  Prius  in  London  and  Westminster." 
These  times  are  appointed  by  1  Wm.  IV. 
c.  70,  s.  7,  and  consist  of  "  not  more  than 
twenty-four  days,  exclusive  of  Sundays, 
after  any  Hilary,  Trinity,  and  Michael- 
mas Term,  not  more  than  six  days,  ex- 
clusive of  Sundays,  after  any  Easter 
Term,  to  be  reckoned  consecutively  after 
such  Terms."  The  judges  are  also  em- 
powered by  the  same  section  to  appoint 
such  day  or  days  as  they  shall  think  fit 
for  any  trial  at  bar  (that  is,  a  trial  before 
four  judges  of  the  court),  and  the  time  so 
appointed,  if  in  vacation,  is  for  the  pur- 
poses of  the  trial  to  be  deemed  a  part  of 
the  preceding  Term. 

There  is  also  a  provision  which  enables 
the  judges,  with  the  consent  of  the  par- 
ties, to  appoint  any  time  not  within  the 
twenty-four  days  for  the  trial  of  any 
cause  at  Nisi  Prius.  The  sittings  during 
these  twenty-four  and  six  days  are  called 
the  sittings  after  Term,  and  are  held  for 
the  trials  of  causes  at  Nisi  Prius  for 
London  and  Westminster,  which  places 
do  not  form  part  of  any  of  the  circuits. 
Sittings  at  Nisi  Prius  are  also  held  for 
the  same  purpose  before  single  judges 
during  Term  time,  but  no  special  jury 
cases  are  taken  within  the  Term.  (Spel- 
man,  Of  the  Terms;  3  Blackstone's  Com., 
275.) 

TERM  OF  YEARS  signifies  the  es- 
tate and  interest  which  pass  to  the  person 
to  whom  an  estate  for  years  is  granted  by 
the  owner  of  the  fee.     [Estate.] 

TERRIER,  from  the  French  word 
terrier,  a  land-book,  a  register  or  survey 
of  lands.  Those  best  known  in  this  coun- 
try are  the  ecclesiastical  terriers  made 
under  the  provisions  of  the  87th  canon. 
They  consist  of  a  detail  of  the  temporal 
possessions  of  the  church  in  the  parish. 
They  ought  to  be  signed  by  the  parson, 
and  are  sometimes  also  signed  by  the 
churchwardens  and  some  of  the  substan- 
tial inhabitants  of  the  parish.  Their 
proper  place  of  custody  is  the  bishop's  or 
archdeacon's  registry :  a  copy  also  is  fre- 


quently placed  in  the  parish  chest.  If  a 
terrier  is  proved  to  be  produced  from  the 
proper  custody,  and  therefore  may  be  pre- 
sumed to  be  genuine,  it  is  in  all  instances 
evidence  against  the  parson.  In  those 
instances  where  it  has  been  signed  by 
churchwardens  elected  by  the  parish  or 
by  the  inhabitants,  it  is  also  evidence 
against  the  inhabitants  generally;  even 
against  those  occupying  lands  other  than 
the  lands  occupied  by  the  inhabitants  who 
signed  it.  The  questions  in  respect  of 
which  a  terrier  is  generally  employed  as 
evidence  are  those  relating  to  the  glebe, 
tithes,  a  modus,  &c.  (Starkie,  On  Evi- 
dence.') 

TEST  ACT.  [Established  Church  ; 
Nonconformity.] 
TESTAMENT.     [Will.] 
TESTE  OF  A  WRIT.      [Writ.] 
TESTIMONY.     [Evidence.] 
THEATRE.     Before  the  reign  of  Eli- 
zabeth theatrical  representations  appear 
to  have  been  subject  to  no  legal  restraint 
beyond  the  liability  of  those  who  con- 
ducted them  to  the  vagrant  laws. 

But,  although  players,  as  such,  were 
subject  to  no  general  legal  restrictions,  it 
is  probable  that  the  practice  of  granting 
licences  from  the  crown  to  such  persons 
prevailed  as  early  as  the  reign  of  Henry 
VIII.  The  earliest  theatrical  licence 
from  the  crown  now  extant  is  that 
granted  by  Queen  Elizabeth,  in  1574,  to 
James  Burbage  and  four  other  persons, 
"  servants  to  the  Earl  of  Leicester,"  which 
contains  a  proviso  that  the  performances 
thereby  authorized,  before  they  are  pub- 
licly represented,  shall  be  seen  and  al- 
lowed by  the  queen's  master  of  the  revels  ; 
a  stipulation  analogous  to  the  licence  of 
the  lord  chamberlain  under  the  Licensing 
Act  at  the  present  day.  These  licences 
from  the  crown  were  originally  nothing 
more  than  authorities  to  itinerate,  which 
exempted  strolling  players  from  being 
molested  by  proceedings  taken  under  the 
laws  or  proclamations  against  vagrants, 
and  also  superseded  the  necessity  of 
licences  from  local  magistrates. 

Although  theatrical  representations 
became  much  more  general  in  the  reigns 
of  James  I.  and  Chjfrles  I.,  no  laws  were 
enacted  for  their  regulation,  with  the 
exception  of  the  stat.  1  Car.  I.  c.  1,  which 
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suppressed  the  performance  of"  interludes 
and  common  plays  "  upon  the  Lord's  Day. 
An  ordinance  of  the  Long  Parliament,  in 
1648,  was  directed  to  the  suppression  of 
all  stage-plays  and  interludes,  but  though 
occasionally  enforced  with  much  rigour, 
it  failed  to  abolish  these  entertainments. 
The  Stat,  12  xinn.  stat.  2,  c.  23,  in  general 
terms,  classed  players  of  interludes  as 
rogues  and  vagabonds ;  but  the  stat.  10 
Geo.  IL,  c.  28,  s.  1,  expounded  the  former 
statute,  by  enacting  that  "  every  person, 
who  should  for  hire,  gain,  or  reward,  act, 
represent,  or  perform  any  play  or  other 
entertainment  of  the  stage,  or  any  part 
tkerein,  if  he  shall  not  have  any  legal 
settlement  where  the  offence  should  be 
committed,  without  authority  by  patent 
from  the  king,  or  licence  from  the  lord 
chamberlain,  should  be  deemed  a  rogue 
and  vagabond  within  the  stat.  12  Ann." 
This  provision  is  now  repealed  by  the  stat. 
5  Geo.  IV.  c.  83,  and  players  as  such, 
whether  stationary  or  itinerant,  are,  at 
the  present  day,  not  amenable  to  the  law 
as  rogues  and  vagabonds.  By  the  2nd 
section  of  the  above  statute,  10  Geo.  IL 
c.  28,  which,  with  the  exceptions  just 
mentioned,  is  still  in  full  operation,  and 
forms  the  law  of  the  metropolitan  thea- 
tres, it  is  enacted  generally,  that  "  every 
person  who  shall,  without  a  patent  or 
licence,  act  or  perform  any  entertainment 
of  the  stage  for  hire,  gain,  or  reward, 
shall  forfeit  the  sum  of  50Z."  By  the  3rd 
section  it  is  declared,  that  "  no  person 
shall  for  hire,  gain,  or  reward  act,  per- 
form, or  represent  any  new  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
parts  therein ;  or  any  new  act,  scene,  or 
other  part  added  to  any  old  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
new  prologue  or  epilogue,  unless  a  true 
copy  thereof  be  sent  to  the  lord  cham- 
berlain of  the  king's  household  for  the 
time  being,  fourteen  days  at  the  least  before 
the  acting,  representing,  or  performing 
thereof,  together  with  an  account  of  the 
play-house  or  place  where  the  same  shall 
be,  and  the  time  when  the  same  is  first  in- 
tended to  be  first  acted,  represented,  or 
performed,  signed  by  the  master  or  ma- 
nager."   The  4th  section  authorizes  the 


lord  chamberlain  to  prohibit  the  peribrm- 
ance  of  any  theatrical  entertainment,  and 
subjects  the  persons  infringing  this  pro- 
hibition to  a  penalty  of  50/,,  and  the  for- 
feiture of  their  patent  or  licence.  The 
5th  section  provides  that  '*  no  person 
shall  be  authorized  by  patent  from  the 
crown,  or  licence  from  the  lord  chamber- 
lain, to  act,  represent,  or  perform  for  hire 
or  reward,  any  interlude,  tragedy,  come- 
dy, opera,  play,  farce,  or  other  entertain- 
ment of  the  stage,  in  any  part  of  Great 
Britain,  except  in  the  city  of  Westminster 
and  within  the  liberties  thereof,  and  in 
such  places  where  the  king  shall  person- 
ally reside,  and  during  such  residence 
only."  The  7th  section  enacts,  that  "  if 
any  interlude,  tragedy,  comedy,  opera, 
play,  farce,  or  other  entertainment  of  the 
stage,  or  any  act,  scene,  or  part  thereof, 
shall  be  acted,  represented,  or  performed 
in  any  house  or  place  where  wine,  ale, 
beer,  or  other  liquors  shall  be  sold  or 
retailed,  the  same  shall  be  deemed  to  be 
acted,  represented,  and  performed  for 
gain,  hire,  and  reward."  Within  a  few 
years  after  the  passing  of  this  act  of  par- 
liament, the  clause  which  restricted  the 
power  of  granting  patents  by  the  crown 
to  theatres  within  the  city  of  Westmin- 
ster and  places  of  royal  residence,  was 
found  to  be  productive  of  inconvenience  ; 
and  special  acts  of  parliament  were  passed, 
which  exempted  several  large  towns,  in 
which  such  entertainments  were  desired, 
from  the  operation  of  that  clause,  and 
authorized  the  king  to  grant  letters  for 
establishing  theatres  in  such  places.  In- 
stances of  statutes  of  this  kind  occur 
with  respect  to  Bath,  in  stat,  8  Geo.  Ill, 
c.  10;  with  respect  to  Liverpool,  in  the 
stat.  11  Geo,  III.  c.  16;  and  with  resptct 
to  Bristol,  in  the  stat.  18  Geo.  III.  c.  8 

A  further  relaxation  of  the  rule  esta- 
blished by  the  stat.  10  Geo.  II.  c.  28,  for 
the  regulation  of  theatrical  performances, 
was  effected  by  the  statute  28  Geo.  III. 
c.  30,  in  favour  of  places  which  could  not 
be  expected  to  bear  the  expense  of  a  spe- 
cial act  of  parliament.  By  this  latter 
statute,  the  justices  of  the  peace  at  gene- 
ral or  quarter  sessions  are  authorized  to 
license  the  performance  of  any  such  tra- 
gedies, comedies,  interludes,  operas,  plays, 
or  farces  as  are  represented  at  the  patent 


THEATRE. 


[  809  ] 


TITHES. 


or  licensed  theatres  in  Westminster,  or  as 
nave  been  submitted  to  the  Lord  Cham- 
berlain, at  any  place  within  their  juris- 
diction not  within  20  miles  of  London, 
Westminster,  or  Edinburgh,  or  8  miles 
of  any  patent  or  licensed  theatre,  or  10 
miles  of  the  king's  residence,  or  14  miles 
of  either  of  the  universities  of  Oxford  or 
Cambridge,  or  2  miles  of  the  outward 
limits  of  any  place  having  peculiar  juris- 
diction. 

These  acts  have  been  wholly  or  par- 
tially repealed,  except  as  to  licences 
already  granted,  and  theatres  are  now 
regulated  by  6  &  7  Vict.  c.  68,  which 
provides  that  no  person  shall  keep  open 
any  place  for  the  public  performance  of 
stage-plays  without  the  authority  of  let- 
ters-patent, or  a  licence  from  the  Lord 
Chamberlain,  or  tlie  justices  of  the 
peace,  under  a  penalty  of  a  sum  not 
exceeding  20/.  for  every  day  such  house 
shall  have  been  kept  open  without  li- 
cence. The  Lord  Chamberlain  is  to 
have  authority  to  grant  licences  to  the- 
atres within  the  parliamentary  bounda- 
ries of  London  and  Westminster,  and 
the  boroughs  of  Finsbury,  Marylebone, 
the  Tower  Hamlets,  Lambeth,  and 
Southwark;  also  within  New  Windsor 
and  Brighton,  and  wherever  her  Ma- 
jesty may  occasionally  reside;  but  no 
licence  to  be  granted  within  Oxford  or 
Cambridge,  or  within  fourteen  miles  of 
the  same,  without  the  consent  of  the 
chancellors  or  vice-chancellors  of  the 
same.  For  every  such  licence  a  fee  is 
to  be  paid  to  the  Lord  Chamberlain,  to 
be  fixed  by  himself,  according  to  a  scale, 
but  not  to  exceed  1  Os.  for  each  calendar 
month  during  which  the  theatre  is  li- 
censed to  continue  open :  elsewhere  the 
justices  to  grant  licences.  The  licence 
to  be  granted  to  the  actual  manager, 
whose  name  and  abode  shall  be  printed 
on  every  play-bill,  and  who  shall  become 
bound,  in  not  exceeding  500/.,  with  two 
sureties  not  exceeding  100/.  each,  for 
observance  of  the  rules  in  force,  and  for 
payment  of  penalties.  Persons  perform- 
ing for  hire  in  any  unlicensed  theatre ^ 
to  forfeit,  at  the  discretion  of  the  jus- 
tices, a  sum  not  exceeding  5/.  for  every 
day  on  which  they  offend.  No  addi- 
tions   to    old    plays,    or    alterations  of 


epilogue  or  prologue,  can  be  represented 
without  the  Lord  Chamberlain's  ap- 
proval. 

TITHES  are  the  tenth  part  of  the  in- 
crease yearly  arising  and  renewing  from 
the  profits  of  lands,  the  stock  upon  lands, 
and  the  personal  industry  of  the  inhabit- 
ants, and  are  offerings  payable  to  the 
church,  by  law.  Under  the  Jewish  sys- 
tem, the  tenth  part  of  the  yearly  increase 
of  their  goods  was  due  to  the  priests. 
{Numbers  xviii.  21  ;  Deut.  xiv.  22  ; 
Levit.  xxvii.  30,  32.) 

In  the  earliest  ages  of  the  Christian 
church,  oflerings  were  made  by  its  mem- 
bers at  the  altar,  at  collections,  and  in 
other  ways ;  and  such  payments  were  en- 
joined by  decrees  of  the  church,  and 
sanctioned  by  general  usage.  For  many 
centuries,  however,  they  were  voluntary. 
But  when  the  church  had  increased  in 
power,  and  began  to  number  amongst  its 
members  many  who  adhered  to  it  because 
it  was  the  prevailing  religion,  it  was 
found  necessary  to  enforce  certain  fixed 
contributions  for  the  support  of  the  mi- 
nisters of  religion.  The  church  relied 
upon  the  example  of  the  Jews,  and 
claimed  a  tenth.  Meanwhile,  the  con- 
version of  temporal  princes  to  Christian- 
ity, and  their  zeal  in  favour  of  their  new 
faith,  enabled  the  church  to  obtain  the 
enactment  of  laws  to  con)pel  the  payment 
of  tithes.  In  England,  the  first  instance 
of  a  law  for  the  offering  of  tithes  was 
that  of  Offa,  king  of  Mercia,  towards 
the  end  of  the  eighth  century.  He  first 
gave  the  church  a  civil  right  in  tithes, 
and  enabled  the  clergy  to  recover  them 
as  their  legal  due.  The  law  of  Offa  was 
at  a  later  period  extended  to  the  whole  of 
England  by  King  Ethelwulph.  (Prideaux, 
On  Tithes,  167.) 

At  first,  though  every  man  was  obliged 
to  pay  tithes,  the  particular  church  or 
monastery  to  which  they  should  be  paid 
appears  to  have  been  left  to  his  own  op- 
tion. In  the  year  1200,  however,  Pope 
Innocent  III.  directed  a  decretal  epistie 
to  the  archbishop  of  Canterbury,  in  which 
he  enjoined  the  payment  of  tithes  to  the 
parsons  of  the  respective  parishes.  This 
parochial  appropriation  of  tithes  has 
ever  since  been  the  law  of  Eugltmd. 
(Coke,  2  Insi.,  e41.j 
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The  tithes  thus  payable  were  of  three 
kinds — prcedial,  mixed,  and  personal. 
Prcedial  tithes  are  such  as  arise  immedi- 
ately from  the  ground,  as  grain  of  all 
sorts,  fruits,  and  herbs.  Mixed  tithes 
arise  from  things  nourished  by  the  earth, 
as  colts,  calves,  pigs,  lambs,  chickens, 
milk,  cheese,  and  eggs.  Personal  tithes 
are  paid  from  the  profits  arising  from  the 
labour  and  industry  of  men  engaged  in 
trades  or  other  occupations;  being  the 
tenth  part  of  the  clear  gain,  after  deduct- 
ing all  charges.  (Watson,  On  Tithes,  c. 
49.)  It  is  sometimes  stated  that  personal 
tithes  seem  to  have  been  generally  com- 
muted for  the  more  moderate  tribute  of 
Easter  Offerings  ;  unless  in  fishing-towns, 
or  other  places  where  peculiar  circum- 
stances have  caused  a  continuance  of  the 
primitive  usages.  (Burton,  Compend.  of 
the  Law  of  Peal  Property,  §  1173.) 

Tithes  are  further  divided  into  great 
and  small.  The  great  tithes  consist  of 
com,  hay,  wood,  &c. ;  the  small  tithes 
consist  of  the  prsedial  tithes  of  other 
kinds,  together  with  mixed  and  personal 
tithes.  This  distinction  is  arbitrary,  and 
not  dependent  upon  the  relative  value  of 
the  different  kinds  of  tithe  within  a  par- 
ticular parish.  Potatoes,  for  instance, 
grown  in  fields,  have  been  adjudged  to 
be  small  tithes,  in  whatever  quantities 
planted  (Smith  v.  Wyatt,  2  Atk.,  364), 
while  corn  and  hay  in  the  smallest  portions 
still  continue  to  be  treated  as  great  tithes. 
The  distinction  is  of  material  consequence, 
as  great  tithes  belong,  of  right,  to  the 
rector  of  the  parish,  and  small  tithes  to 
the  vicar. 

No  tithes  are  paid  for  quarries  or 
mines,  because  their  products  are  not  the 
increase,  but  are  part  of  the  substance 
of  the  earth.  There  may,  however,  be 
tithes  of  minerals  by  custom.  Neither 
are  houses,  considered  separately  from 
the  soil,  chargeable,  as  having  no  annual 
increase.  By  the  common  law  of  Eng- 
land no  tithe  is  due  for  wild  animals 
such  as  fish,  game,  &c. ;  but  there  are 
local  customs  by  which  tithe  has  been 
paid  from  such  things  from  time  imme- 
morial, and  in  those  places  such  custom- 
ary tithes  may  be  exacted.  Tame  ani- 
mals, kept  for  pleasure  or  curiosity,  are 
aiiso  exempt  from  tithes. 


Tithes  were  originally  paid  in  kind, 
that  is,  the  tenth  wheat-sheaf,  the  tenth 
lamb  or  pig,  as  the  case  might  be,  be- 
longed to  the  parson  of  the  parish  as  his 
tithe.  The  inconvenience  and  vexation 
of  such  a  mode  of  payment  are  obvious, 
but  no  attempt  had  been  made  in  this 
country,  till  very  recently,  to  introduce 
a  general  improvement  in  the  mode  of 
collection.  The  inconvenience  of  paying 
tithes  in  kind  must  long  since  have  been 
felt,  and  certain  modes  of  obviating  it 
were  occasionally  practised.  Sometimes 
the  owner  of  land  would  enter  into  a 
composition  with  the  parson  or  vicar, 
with  the  consent  of  the  ordinary  and  the 
patron  of  the  living,  by  which  certain 
land  should  be  altogether  discharged  from 
tithes,  on  conveying  other  land  for  the  use 
of  the  church,  or  making  compensation. 
In  other  words,  the  owner  of  the  land  pur- 
chased an  exemption  from  tithes.  Such 
arrangements  between  landowners  and  the 
church  were  recognised  by  law ;  but  it  was 
found  that  they  were  often  injurious  to  the 
church  by  reason  of  an  insufficient  value 
being  given  for  the  tithes.  The  acts  1  Eli- 
zabeth, c.  19,  and  13  Elizabeth,  c.  10,  were 
accordingly  passed,  which  disabled  arch- 
bishops, bishops,  colleges,  deans,  chapters, 
hospitals,  parsons,  and  vicars,  from  mak- 
ing any  alienation  of  their  property  for  a 
longer  term  than  twenty-one  years  or 
three  lives.  In  order  to  establish  an  ex- 
emption from  tithes  on  the  ground  of  a 
real  composition,  it  is  therefore  necessary 
to  show  that  such  composition  had  been 
entered  into  before  the  statutes  of  Eliza- 
beth. Since  that  time  compositions  have 
rarely  been  made,  except  under  the  au- 
thority of  private  acts  of  parliament. 

Another  method  of  avoiding  the  pay- 
ment of  tithes  in  kind  was  by  a  modus 
decimandi,  commonly  called  a  modus. 
This  consists  of  any  custom  in  a  parti- 
cular place,  by  which  the  ordinary 
mode  of  collecting  tithes  has  been  super- 
seded by  some  special  manner  of  tithing. 
In  some  parishes  the  custom  has  pre- 
vailed, time  out  of  miud,  of  paying  a  cer- 
tain sum  of  money  annually  for  every  acre 
of  land,  in  lieu  of  tithes.  In  others,  a 
smaller  quantity  of  produce  is  given,  and 
the  residue  is  made  up  in  labour,  as  every 
12th  sheaf  of  wheat  instead  of  the  10th, 
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but  to  be  housed  or  threshed  by  the 
tithe-payer. 

A  large  portion  of  the  land  of  Eng- 
land and  Wales  is  tithe-free  from  various 
causes.  Some  has  been  exempted  under 
real  composition,  as  already  explained, 
and  some  by  prescription,  which  sup- 
poses a  composition  to  have  been  for- 
merly made.  The  most  frequent  ground 
of  exemption  is  that  the  land  once  be- 
longed to  a  religious  house,  and  was  there- 
fore discharged  in  fol  lowing  manner : — All 
abbots,  priors,  and  other  heads  of  religious 
houses,  originally  paid  tithes  from  the 
lands  belonging  to  them,  until  Pope 
Paschal  II.  exempted  all  spiritual  persons 
from  paying  tithes  of  lands  which  were 
in  their  own  hands.  This  general  dis- 
charge continued  till  the  time  of  King 
Henry  II.,  when  Pope  Adrian  IV.  re- 
strained it  to  the  three  religious  orders  of 
Cistercians,  Templars,  and  Hospitalers, 
to  whom  Pope  Innocent  III.  added  the 
Prsemonstratenses.  These  four  orders, 
on  account  of  their  exemption,  were 
commonly  called  the  privileged  orders. 
The  Council  of  Lateran,  iu  121.5,  further 
restrained  this  exemption  to  lands  in  the 
occupation  of  those  religious  orders  of 
which  they  were  in  possession  before  that 
council.  Bulls  were,  however,  obtained 
for  discharging  particular  monasteries 
from  the  payment  of  tithes,  which  would 
not  otherwise  have  been  exempt ;  by 
which  means  much  land  has  been  ever 
since  tithe-free.  Another  mode  by  which 
lands  belonging  to  religious  houses  be- 
came not  liable  to  the  payment  of  tithes 
was  that  of  unity  of  possession ;  as 
where  the  lands  and  the  rectory  belonged 
to  the  same  establishment,  which  would 
not,  of  course,  pay  tithes  to  itself.  Yet 
the  lands  were  not  absolutely  discharged 
by  this  unity  of  possession,  for,  upon  any 
disunion,  the  payment  of  tithes  was  re- 
vived ;  so  that  the  union  only  suspended 
the  payment.  The  act  31  Hen.  VIII.  c. 
13,  which  dissolved  several  of  the  reli- 
gious houses,  continued  the  discharge  of 
their  lands  from  tithes,  though  in  the 
possession  of  the  king  or  any  other  per- 
son by  grant  from  the  crown ;  and,  in 
consequence  of  this,  the  lands  of  many 
laymen  which  were  granted  by  the 
ciown  are  tithe-free,  and  the  right  to 


tithe  and  the  property  in  many  rectories 
are  vested  in  laymen.  Many  monas- 
teries had  previously  been  dissolved  by 
act  of  parliament,  but  as  no  such  clause 
as  that  contained  in  the  31  Hen.  VIII. 
had  been  introduced  into  other  acts,  the 
lands  of  the  monasteries  dissolved  by 
them  became  chargeable  with  tithes. 

We  have  stated  enough  concerning  the 
nature  of  tithes  and  the  various  circum- 
stances affecting  them,  to  show  how  com- 
plicated must  be  the  laws,  and  how  en- 
tangled the  interests  of  different  parties 
who  had  to  pay  or  to  receive  them.  The 
payment  of  tithes  in  kind  has  been  a 
cause  of  constant  dispute  between  cler- 
gymen and  their  parishioners.  With  the 
best  intentions  on  both  sides,  the  very 
nature  of  tithes  is  such,  that  doubts  and 
difficulties  must  arise  between  them ;  and 
even  where  there  is  no  doubt,  the  form  and 
principle  of  payment  are  odious  and  dis- 
couraging. The  hardships  and  injustice 
of  tithes  upon  the  agriculturist  are  well 
described  by  Dr.  Paley: — "Agriculture 
is  discouraged  by  every  constitution  of 
landed  property  which  lets  in  those  wlio 
have  no  concern  in  the  improvement  to  a 
participation  of  the  profit ;  of  all  institu- 
tions which  are  in  this  way  adverse  to 
cultivation  and  improvement,  none  is  so 
noxious  as  that  of  tithes.  A  claimant 
here  enters  into  the  produce  who  con- 
tributed no  assistance  whatever  to  the 
production.  When  years  perhaps  of  care 
and  toil  have  matured  an  improvement; 
when  the  husbandman  sees  new  crops 
ripening  to  his  skill  and  industry;  the 
moment  he  is  ready  to  put  his  sickle  it) 
the  grain,  he  finds  himself  compelUd 
to  divide  his  harvest  with  a  stranger.' 
{Moral  and  Political  Philosophi/,  chaptir 
xii.) 

If  tithes  then  be  in  principle  an  inj»i- 
rious  and  restrictive  tax  upon  agriculture, 
and  if  the  mode  of  collection  be  vexatiou^', 
it  became  the  duty  of  a  legislature  to 
provide  a  remedy  for  these  evils.  But 
tithes  are  unlike  any  other  tax,  which 
being  found  injurious  to  the  state,  may  l>e 
removed  on  providing  others.  They  are 
not  the  property  of  the  state :  they  are 
payable  not  only  to  spiritual  persons,  but 
to  lay  impropriators ;  they  have  been  the 
subject  of  innumerable  private  bargains  j 
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land  has  been  sold  at  a  liigher  price  on 
account  of  its  exemption  from  tithe  ;  the 
value  of  the  patronage  of  the  greater 
portion  of  the  livings  of  this  country  is 
dependent  upon  the  existing  liability  of 
land  to  tithes ;  in  short,  the  various  rela- 
tions of  society  have  been  for  centuries  so 
dosely  connected  with  the  receipt  and 
payment  of  tithes,  that  to  have  abolished 
them  would  have  been  injustice  to  many, 
jind  no  advantage  to  the  community ;  for 
the  whole  profit  would  immediately  have 
\>een  enjoyed  by  those  whose  lands  were 
discharged  from  payments  to  which  they 
had  always  been  liable,  and  subject  to 
which  they  had  most  probably  been  pur- 
chased. 

As  for  these  reasons  the  extinction  of 
tithes  was  impracticable,  a  commutation 
of  them  has  been  attempted  and  has  been 
found  most  successful.  Dr.  Paley,  who 
saw  so  clearly  the  evils  of  tithes,  himself 
suggested  this  improvement.  "  No  measure 
of  such  extensive  concern  appears  to  me 
so  practicable,  nor  any  single  alteration 
so  beneficial,  as  the  conversion  of  tithes 
into  corn-rents.  This  commutation,  I  am 
convinced,  might  be  so  adjusted  as  to 
secure  to  the  tithe-holder  a  complete  and 
perpetual  equivalent  for  his  interest,  and 
to  leave  to  industry  its  full  operation  and 
entire  reward."  (Moral  and  Political 
Philosophy,  chapter  xii.)  This  principle 
of  commutation  was  first  proposed  to  be 
applied  by  the  legislature  to  Ireland.  In 
addition  to  the  common  evils  of  a  tithe 
system,  that  country  was  labouring  under 
another.  The  mass  of  the  people,  who 
are  Roman  Catholics,  were  paying  tithes 
to  a  Protestant  clergy.  Resistance  to  the 
payment  of  tithes  had  become  so  general 
that  a  commutation  was  deemed  absolutely 
necessary  for  the  safety  of  the  church  of 
Ireland.  It  was  recommended  by  com- 
mittees of  both  houses  of  parliament  in 
1832,  but  not  finally  carried  into  effect 
until  1838. 

The  statutes  for  the  general  commu- 
tation of  tithes  in  England  are  the  6  &  7 
Will.  IV.    c.  71,  the  7  Will.  IV.    and 

1  Vict.    c.  69,  the  1  &  2  Vict.  c.  64,  the 

2  &  3  Vict.  c.  32,  and  the  .5  &  6  Vict. 
c.  54.  Their  object  is  to  substitute  a  rent- 
charge,  payable  in  money,  but  in  amount 
varying  according  to  the  average  price  of 


corn  for  seven  preceding  years,  for  all 
tithes,  whether  payable  under  a  modus  ox 
composition,  or  not.  A  voluntary  agree- 
ment between  the  owners  of  the  land  and 
of  the  tithes  was  first  promoted,  and  in 
case  of  no  such  agreement,  a  compulsory 
commutation  was  to  be  effected  by  com 
missioners.  In  case  of  dispute,  provision 
was  made  for  the  valuation  and  apportion- 
ment of  tithe  in  every  parish.  The  rent- 
charge  was  to  be  thus  calculated:  the 
comptroller  of  corn  returns  is  required 
to  publish  in  January  the  average  price 
of  an  imperial  bushel  of  British  wheat, 
barley,  and  oats,  computed  from  the 
weekly  averages  of  the  corn  returns 
during  seven  preceding  years.  Every 
rent-charge  is  to  be  of  the  value  of  such 
number  of  imperial  bushels  and  decimal 
parts  of  an  imperial  bushel  of  wheat, 
barley,  and  oats,  as  the  same  would  have 
purchased  at  the  prices  so  ascertained  and 
published,  in  case  one-third  of  such  rent- 
charge  had  been  invested  in  the  purchase 
of  wheat,  one-third  in  barley,  and  the 
remainder  in  oats.  For  example,  suppose 
the  value  of  the  tithe  of  a  parish  to  have 
been  settled  by  agreement  or  by  award  at 
300/.,  and  that  the  average  price  of  wheat 
for  the  seven  preceding  years  had  been 
lOs.  a  bushel,  of  barley  5s.,  and  of  oats 
2s.  6c?. ;  the  oOOl.  would  then  represent 
200  bushels  of  wheat,  400  bushels  of 
barley,  and  800  bushels  of  oats.  How- 
ever much  the  average  prices  of  corn  may 
fluctuate  in  future  years,  a  sum  equal  in 
value  to  the  same  number  of  bushels  of 
each  description  of  corn,  according  to 
such  average  prices,  will  be  payable  to 
the  tithe-owrjer,  and  not  an  unvarying  sum 
of  300/.  The  quantity  of  corn  is  fixed, 
but  the  money  payment  to  the  tithe- 
owner  varies  with  the  septennial  average 
price  of  corn.  Land  not  exceeding  20 
acres  may  also  be  given  by  a  parish,  on 
account  of  any  spiritual  benefice  or  dig- 
nity, as  a  commutation  for  tithes  to  eccle- 
siastical persons,  but  not  to  lay  impro- 
priators. (6  &  7  Will.  IV.  c.  71,  s.  26-28.) 
By  the  Report  in  1845  of  the  titlie 
commissioners,  it  appears  that  already 
voluntary  proceedings  have  commenced 
in  9594  tithe  districts ;  69G4  agreements 
have  been  received,  of  which  ii0l6  have 
been  confirmed;  4545  notices  lor  makitit 
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awards  have  been  issued ;  3324  drafts  of 
compulsory  awards  have  been  received, 
of  -which  2821  have  been  confirmed; 
8338  apportionments  have  been  received, 
of  which  7919  have  been  confirmed.  Of 
the  -whole  business  of  assigning  rent- 
charges  and  apportioning  them,  about 
half  is  completed. 

The  complete  and  final  commutation  of 
tithes  must  be  regarded  as  a  most  valuable 
measure.  It  is  perfectly  fair  to  all  parties, 
and  is  calculated  to  add  security  and  per- 
manence to  the  property  of  the  church, 
and  to  remove  all  grounds  of  discord  and 
jealousy  between  the  clergy  and  their 
parishioners.  Nor  must  we  omit  to  mention 
an  improvement  in  the  mode  of  recovering 
tithes,  consequent  upon  the  commutation. 
There  were  formerly  various  modes  of  re- 
covery, in  the  ecclesiastical  as  well  as  in  the 
civil  courts,  and  before  justices  of  the  peace, 
all  more  or  less  leading  to  unseemly  liti- 
gation. The  present  mode  of  recovering 
the  rent-charge,  if  in  arrear,  is  by  dis- 
training for  it  upon  the  tenant  or  occu- 
pier, in  the  same  manner  as  a  landlord 
recovers  his  rent ;  and  if  the  rent-charge 
shall  have  been  forty  days  in  arrear, 
possession  of  the  land  may  be  given  to 
the  owner  of  the  rent-charge  until  the 
Arrears  and  costs  are  satisfied.  Indeed, 
the  -whole  principle  of  the  Tithe  Com- 
mutation Acts  is  to  strip  tithes  of  the 
character  of  a  tax,  and  to  assimilate 
them  as  much  as  possible  to  a  rent-charge 
upon  the  land. 

TITHING.     rSHiRE.] 

TITLES  OF  "HONOUR  are  designa- 
tions which  certain  persons  are  entitled 
to  claim  in  consequence  of  possessing  cer- 
tain dignities  or  stations.  They  vary 
in  a  manner  corresponding  to  the  variety 
of  the  dignities.  Thus  Emperor,  King, 
Czar,  Prince,  are  titles  of  honour,  and 
the  possessors  of  these  dignities  are,  by 
common  consent,  entitled  to  be  so  deno- 
minated, and  to  be  addressed  by  such 
terms  as  Your  Majesty  and  Your  Royal 
Highness.  These  are  the  terms  used  in 
England,  and  the  phrases  in  use  in  other 
countries  of  Europe  do  not  much  difier 
from  them. 

The  five  orders  of  nobility  in  England 
are  distinguished  by  the  respective  titles 
of  Duke,  Marquis,  Earl,  Viscount,  and 


Baron :  and  the  persons  in  -whom  the 
dignity  of  the  peerage  inheres  are  entitled 
to  be  designated  by  these  -words;  and  if 
in  any  legal  proceedings  they  should  ha 
other-wise  designated,  there  -would  be  a 
misnomer  by  which  the  proceedings  would 
be  vitiated,  just  as  when  a  private  person 
is  wrongly  described  in  an  indictment; 
that  is,  the  law  or  the  custom  of  the  realm 
guarantees  to  them  the  possession  of  these 
terms  of  honour,  as  it  does  of  the  dignities 
to  which  they  correspond. 

The  orders  of  nobility  in  other  Eu- 
ropean countries  differ  little  from  our 
own.  They  have  their  Dukes,  Marquises, 
Counts,  Viscounts,  and  Barons. 

Another  dignity  which  brings  with  it 
the  right  to  a  title  of  honour  is  that  of 
knighthood.  [Knight.]  The  Baronet, 
which  is  a  new  dignity,  originated  in  the 
reign  of  James  I.    [Baronet.] 

Besides  these,  there  are  the  ecclesias- 
tical dignities  of  Bishop  and  Archbishop, 
which  bring  with  them  the  right  to  cer- 
tain titles  of  honour  besides  the  phrases 
by  which  the  dignity  itself  is  designated. 
And  custom  seems  to  have  sanctioned  the 
claim  of  the  persons  who  possess  inferior 
dignities  in  the  church  to  certain  honour- 
able titles,  and  it  is  usual  to  bestow  on  all 
persons  who  are  admitted  into  the  clerical 
order  the  title  of  Reverend,  a  title  which 
was  formerly  given  to  others  quite  as  ap- 
propriately, to  judges  for  instance. 

There  are  also  academical  distinctions 
which  are  of  the  nature  of  titles  of  honour, 
although  they  are  not  usually  considered 
to  fall  under  the  denomination.  Munici- 
pal ofl5ces  have  also  titles  accompanying 
them ;  and  in  the  law  there  are  eminent 
offices  the  names  of  which  become  titles 
of  honour  to  the  possessors  of  them,  and 
which  bring  with  them  the  right  to  cer- 
tain terms  of  distinction. 

All  titles  of  honour  appear  to  have 
been  originally  names  of  office.  The  earl 
in  England  had  in  former  ages  substan- 
tial duties  to  perform  in  his  county,  as 
the  sheriff  (the  Vice-Comes  or  Vice-Earl) 
has  now ;  but  the  name  has  remained 
now  that  the  peculiar  duties  are  gone,  and 
so  it  is  with  respect  to  other  dignities. 

Some  of  these  dignities  and  the  titles 
correspondent  to  them  are  hereditary. 
So  were  the  fcminent  offices  which  thej 
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designate  in  the  remote  ages,  when  there 
were  duties  to  be  performed.  Hence 
hereditary  titles. 

The  distinction  which  the  possession 
of  titles  of  honour  gives  in  society  has 
aiways  made  them  objects  of  ambition. 
Such  titles  exist  even  in  democratical 
states,  as  in  the  United  States  of  North 
America ;  but  they  are  only  temporary 
and  annexed  to  certain  ofl&ces,  as  that  of 
President.  The  hereditary  nature  of 
most  of  the  chief  titles  of  honour  in  Eu- 
ropean states  gives  them  a  different  cha- 
racter. 

Whoever  wishes  to  study  this  subject 
will  do  w  ell  to  resort  to  two  great  works : 
one,  the  late  '  Reports  of  the  Lords'  Com- 
mittees on  the  dignity  of  the  Peerage ;' 
the  other,  the  large  treatise  on  '  Titles  of 
Honour,'  by  the  learned  Selden.  The 
latter  was  first  printed  in  4to.,  1614; 
again,  with  large  additions,  folio,  1631. 

TOBACCO.  The  tobacco  duty  yields 
a  gross  revenue  of  above  3,500,000Z.  a 
year;  only  two  articles  of  foreign  pro- 
duction, sugar  and  tea,  bring  in  a  larger 
fcum.  Since  1842  the  duty  has  been  3s. 
per  lb.  The  value  of  the  article  in  bond 
varies  from  2^6?.  to  6d.  From  1815  to 
1825  the  duty"  was  4s.  the  lb.  In  1825 
it  was  reduced  to  3s.  the  lb.  and  2s.  9d.  if 
it  was  the  produce  of  the  British  posses- 
sions in  America.  In  1842  the  duty  was 
made  3s.  also  on  tobacco  produced  in  the 
British  possessions  in  America.  In  1786 
the  duty  in  Great  Britain  was  only  lOd. 
per  lb. ;  but  in  the  following  year  it  was 
increased  to  Is.  3d.;  in  1796  to  1*.  7d.; 
and  it  was  successively  increased  at  differ- 
ent times  until  it  amounted  to  4s.  in 
1815. 

For  the  following  years  the  consump- 
tion of  tobacco  and  the  population  for  each 
decennial  were : — 

Population.  Consumption.  Duty  per  lb. 
1801          10,942,646-        16,514,998  lbs.      Is.    ^d. 
1811         12,609,864         14,923,243  2s.  2d. 

1821         14,391,631         12,983,198  4s. 

1831  16,539,318         16,350,018  3s. 

1841         18,53i,786         16,000,000  'is. 

It  appears  that  the  consumption  in  1841 
was  considerably  less  than  one  lb.  per 
head :  in  Prussia  it  is  three  lbs.  It  is 
impossible  to  believe  that  the  use  of  to- 
bacco has  declined,  or  even  been  station- 


ary, within  the  last  few  years :  there  is 
little  doubt  indeed  of  its  having  increased, 
though  the  returns  give  a  different  result. 
In  1828  only  8600  lbs.  of  cigars  paid 
duty  at  18s.  the  lb.;  in  1831,  the  duty 
having  been  reduced  one-half,  66,000  lbs. 
were  entered  for  consumption;  and  in 
1841  there  were  entered  213,613  lbs. 
The  following  account  shows  the  quanti- 
ties of  unmanufactured  tobacco  on  which 
duty  was  paid  in  the  United  Kingdom  in 
the  three  years  and  a  half  ending  July, 
1842:— 

England,  1839,  15,686,245  lbs. ;  1840, 
15,475,431  lbs.;  1841,  14,.590,129  lbs.; 
half-year  ending  5th  July,  1842,  7,189,166 
lbs.       Scotland,     1839,    2,082,469    lbs.; 

1840,  2,071,350  lbs.;  1841,  2,031,982 
lbs.;  half-year  ending  5th  July,  1842, 
2,575,022  lbs.  Ireland,  1839,  692,702 
lbs.;  1840,  5,355,617  lbs. ;  1841,  5,473,479 
lbs. ;  half-year  ending  5th  July,  1842, 
2,663,522  lbs.  United  Kingdom,  1839, 
22,971,406   lbs.;    1840,  22,902,398  lbs.; 

1841,  22,095,588  lbs.;  half-year  ending 
5th  July,  1842,  10,827,710  lbs. 

The  following  are  the  quantities  re- 
tained for  home  consumption  and  the  net 
amount  of  duty  received  in  1843  and 
1844  :— 

1843.  1844. 

Unmanufactured 

tobacco  22,361,330  lbs.     23,547,931  lbs. 

Manufactured,  or 

cigars     .      .  248,514  256,078 

Net   amount    of 

duty  received      ^€3,525,265  £3,710,641 

There  is  both  smuggling  and  extensive 
adulteration  of  tobacco ;  an  act  was  passed 
(5  &  6  Victoria,  c.  93)  intended  to  remedy 
one  of  the  sources  of  loss  to  the  revenue, 
by  again  subjecting  the  manufacturers 
and  dealers  to  the  supervision  of  the  ex- 
cise. Up  to  1825  both  a  customs  and 
excise  duty  was  collected  on  tobacco ;  but 
since  that  year  the  duty  has  been  wholly 
collected  by  the  officers  of  the  customs  at 
the  ports  of  importation.  A  strict  survey 
of  the  manufacturers'  premises,  and  a 
registry  of  their  operations  and  the  sales 
of  the  retail  dealers,  were  still  kept  up 
by  the  excise,  though  they  no  longer  col- 
lected any  duty.  This  survey  was  at 
length  abolished  in  1840  by  the  3  & 
4  Vict.  c.  18 :   it  is  now  partially  re-esta- 
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Wished.  Tlie  uature  of  the  adulterations 
practised  may  be  gathered  from  one  of 
tiie  clauses  of  the  Act  5  &  6  Vict.,  which 
prohibits,  under  a  penalty  of  200Z.,  manu- 
facturers having  in  their  possession  "  any 
sugar,  treacle,  molasses,  or  honey,  or  any 
commings  or  roots  of  malt,  or  any  ground 
or  unground  roasted  grain,  ground  or  un- 
ground  chicory,  lime,  sand  (not  being  to- 
bacco sand),  umbre,  ochre,  or  other  earths, 
sea- weed,  ground  or  powdered,  woof', 
moss,  or  weeds,  or  any  leaves,  or  any 
herbs  or  plants  (not  being  tobacco  leaves 
or  plants)  respectively,  nor  any  substance 
or  material,  syrup,  liquid,  or  preparation, 
matter  or  thing,  to  be  used  )r  capable 
of  being  used  as  a  substitute  for  or 
to  increase  the  weight  of  tobacco  or 
snuff," 

TOLERATION  ACT.  [Noncon- 
formity.] 

TOLL,  from  the  Saxon  "  tolne ;"  in 
German, " zoU"  (called  in  Law  Latin "  telo- 
nium,"  "  theolonium,"  and  "  tolnetum," 
with  many  other  variations,  which  may 
be  seen  in  Ducange,  all  which  Latin 
terms  are  derived  apparently  from  t€Ac«j- 
yiov,  "  collection  of  tribute  or  revenue  "), 
is  a  payment  in  money  or  in  kind,  fixed 
in  amount,  made  either  under  a  royal 
grant,  or  under  a  prescriptive  usage  from 
which  the  existence  of  such  a  grant  is 
implied,  in  consideration  of  some  service 
rendered,  benefit  conferred,  or  right  for- 
borne to  be  exercised  by  the  party  who 
is  entitled  to  such  payment. 

The  owner  of  land  may  in  general  pre- 
vent others  from  crossing  it  either  per- 
sonally or  with  their  cattle  or  goods,  by 
bringing  actions  against  trespassers,  or 
distraining  their  cattle  or  goods.  These 
remedies  cannot  be  resorted  to  where  the 
owner  of  the  land  has  acquiesced  in  its 
being  used  as  a  public  way ;  but  in  such 
case  there  may  have  been  a  royal  grant, 
enabling  the  party  to  demand  a  reason- 
able compensation  for  the  accommoda- 
tion :  this  is  toll-traverse. 

Where  a  corporation,  or  the  owner  of 
particular  lands,  has  immemorially  re- 
paired the  streets  or  walls  of  a  town,  or 
a  bridge,  &c.,  and,  in  consideration  of  the 
obligation  to  repair,  has  immemorially 
received  certain  reasonable  sums  in  re- 
spect of  persons,  cattle,  or  goods  passing 


through  the  town,  sufh  sums  are  re- 
coverable  at  law  by  the  name  of  toJ- 
thoroiigh. 

An  ancient  toll  may  be  claimed  by  the 
owner  of  a  port  in  respect  of  goods  shipped 
ur  landed  there.  Such  tolls  are  port-tolls, 
more  commonly  called  port-dues.  The 
place  at  which  these  tolls  were  set  or 
assessed  was  antiently  called  the  Tolsey, 
where,  as  at  the  modern  Exchange,  the 
merchants  usually  assembled,  and  where 
commercial  courts  were  held. 

Another  species  of  toll  is  a  reasonable 
fixed  sum  payable  by  royal  grant  or 
prescription  to  the  owner  of  a  fair  or 
market,  from  the  buyer  of  tollable  articles 
sold  there.  The  benefit  which  forms  the 
consideration  of  this  toll  is  said  to  be  the 
security  afforded  by  the  attestation  of  the 
sale  by  the  owner  of  the  fair  or  market, 
or  his  oflBcers.  It  is  not  due  unless  the 
article  be  brought  in  bulk  into  the  fair  or 
market.  Where,  however,  the  proper  and 
usual  course  has  been  to  bring  the  bulk  into 
the  fair  or  market,  the  owner  of  the  fair  or 
market  may  maintain  an  action  against  a 
party  who  sells  by  sample,  in  order  to  de- 
prive him  of  his  toll.  In  some  cases,  by 
antient  custom,  a  payment,  called  turn- 
toll,  is  demandable  for  beasts  which  are 
driven  to  the  market  and  return  unsold. 
The  term  toll  is  sometimes  extended  to  the 
compensation  paid  for  the  use  of  the  soil 
by  those  who  erect  stalls  in  the  fair  or 
market,  or  for  the  liberty  of  picking  holes 
for  the  purpose  of  temporary  erections; 
but  the  former  payment  is  more  properly 
called  stallage,  and  the  latter  picage ;  and 
if  the  franchise  of  the  fair  or  market,  and 
the  ownership  of  the  soil  on  which  it  is 
held,  come  into  different  hands,  the  stall- 
age and  picage  go  to  the  owner  of  the 
soil,  while  the  tolls,  properly  so  called, 
are  annexed  to  the  franchise. 

If  tolls  are  wrongfully  withheld,  the 
party  entitled  may  recover  the  amount 
by  action  as  for  debt,  or  upon  an  im- 
plied promise  of  payment;  or  he  may 
seize  and  detain  the  whole  or  any  part  of 
the  property  in  respect  of  which  the  toll 
is  payable,  by  way  of  distress  for  such 
toll.  If  excessive  toll  be  taken  by  the 
lord,  or  with  his  knowledge  and  consent, 
the  franchise  shall  be  seized ;  if  without 
such  consent,  the  officers  shall  pay  double 
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damages  and  suiFer  imprisonment.  (Stat. 
3  Edw.  I.  c.  31.) 

Grants  of  tolls  were  formerly  of  very 
ordinary  occurrence.  But  it  seems  to  be 
very  probable  that  many  antient  pay- 
ments of  this  description,  though  pre- 
sumed, from  their  being  so  long  ac- 
quiesced in,  to  have  a  lawful  origin  under 
a  royal  grant,  were  in  fact  mere  encroach- 
ments. The  evil  was,  however,  practi- 
cally lessened  by  the  exertion  of  the 
royal  prerogative  of  granting  immunities 
and  exemptions  from  liability  to  the  pay- 
ment of  tolls,  either  in  particular  districts 
or  throughout  the  realm;  a  prerogative 
exercised  also  by  inferior  lords  who  pos- 
sessed jura  regalia. 

The  term  "  toll "  is  used  in  modern  acts 
of  parliament  to  designate  the  payment 
directed  to  be  made  to  the  proprietors  of 
canals  and  railways,  the  trustees  of  turn- 
pike-roads or  bridges,  &c.,  in  respect  of 
the  passage  of  passengers  or  the  convey- 
ance of  cattle  or  goods. 

The  term  toll  is  applied  to  the  portion 
which  an  artificer  is,  by  custom  or  agree- 
ment, allowed  to  retain  out  of  the  bulk  in 
respect  of  services  performed  by  him 
upon  the  article ;  as  corn  retained  by  a 
miller  in  payment  of  the  mulcture ;  also 
to  the  portion  of  mineral  which  the  owner 
of  the  soil  is  entitled,  by  custom  or  by 
agreement,  to  take,  without  payment,  out 
of  the  quantity  brought  to  the  surface, 
or,  as  it  is  technically  called,  to  grass, 
and  made  merchantable,  by  the  mining 
adventurer.  To  collect  these  dues  the 
duke  of  Cornwall,  and  other  great  land- 
holders in  the  mining  districts  of  the 
west,  have  their  officers,  called  "  tollers." 

TOLSEY.     [Toll.] 

TONTINE,  a  species  of  life  annuity, 
60  called  from  Lorenzo  Tonti,  a  Neapoli- 
tan, with  whom  the  scheme  originated, 
and  who  introduced  it  into  France,  where 
the  fir«t  tontine  was  opened  in  1653. 
The  subscribers  were  divided  into  ten 
classes,  according  to  their  ages,  or  were 
allowed  to  appoint  nominees,  who  were 
so  divided,  and  a  proportionate  annuity 
being  assigned  to  each  class,  those  who 
lived  longest  had  the  benefit  of  their  sur- 
vivorship, by  the  whole  annuity  being 
divided  amongst  the  diminished  number. 
The  terms  of  this  tontine  may  be  seen  in 


the  French  '  Encyclopedic '  (*  Finance ' 
division,  vol.  iii,,  p.  704).  In  1689  a 
second  tontine  was  opened  in  France. 
The  last  survivor  was  a  widow,  who,  at 
the  period  of  her  death,  at  the  age  of  96, 
enjoyed  an  income  of  73,500  livres  for 
her  original  subscription  of  300  livres. 
The  last  French  tontine  was  opened  in 
1759.  They  had  been  found  very  oner- 
ous, and  in  1763  the  Council  of  State  de- 
termined that  this  sort  of  financial  opera- 
tion should  not  be  again  adopted.  Ton- 
tines have  seldom  been  resorted  to  in 
England  as  a  measure  of  finance.  The 
last  for  which  the  government  opened 
subscriptions  was  in  1789.  The  terms 
may  be  seen  in  Hamilton's  *  Hist.  Public 
Revenue,  p.  210.  There  have  been  nu- 
merous private  tontines  in  this  country. 

TORTURE,  in  a  legal  sense,  means  the 
application  of  bodily  pain  in  order  to  force 
discoveries  from  witnesses,  or  confessions 
from  persons  accused  of  crimes.  Torture 
was  applied  to  slaves  at  Athens  (Demos- 
then.,  Orat.  adv.  Pantoenet.) ;  and  Cicero 
states  that  the  Athenian  and  Ehodian  laws 
allowed  it  to  be  applied  even  to  citizens 
and  freemen  ( Oratorice  I'artit.,  34) ; 
but  there  is  some  doubt  as  to  the  accuracy 
of  this  statement  with  respect  to  Athenian 
freemen.  Cicero  speaks  of  torture  as  an 
ancient  Roman  practice,  and  attributes  it 
to  the  customs  of  an  earlier  age  ("  moribus 
majorum  ").  (  Oratio  pro  Rege  Deiotaro, 
c.  1 ;  Pro  Milone,  c.  22 ;  Orat.  Partit., 
34.)  However  this  may  have  been,  the 
use  of  torture  in  judicial  inquiries  had  be- 
come fully  established  in  the  time  of  the 
early  emperors.  The  Roman  law  allowed 
the  torture  as  a  general  rule  only  in  the 
case  of  slaves  when  examined  either  as 
witnesses  or  offenders.  Rules  for  regu- 
lating the  mode  of  applying  torture,  and 
limiting  the  occasions  of  its  application, 
were  early  established.  One  of  the  most 
important  of  these  is  that  which  Cicero  in 
the  passages  above  cited  refers  to  ancient 
usage,  that  a  slave  should  not  be  tortured 
to  give  evidence  against  his  master,  ex- 
cept in  the  cases  of  incest  (in  the  Roman 
sense)  and  conspiracy.  Tacitus  (Annul. 
ii.  30)  says  that  in  order  to  evade  an  old 
senatus  consultum  which  prohibited  the 
torture  of  a  slave  in  order  to  get  evidence 
which  might  affect  the  life  or  status  of  hiy 
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master,  Tiberius  invented  the  device  of 
making  over  the  slave  from  the  accused 
to  a  public  functionary,  and  then  putting 
him  to  the  torture  against  his  former 
master.  This  device  is  however  ascribed 
to  Augustus.  (Dion,  lib.  Iv.  5.)  In  ju- 
dicial inquiries,  or  trials  for  crimes,  the 
"  quastio  "  was  applied  at  the  instance  of 
the  accuser  in  the  presence  of  the  prator 
and  judices,  and  the  statements  made  un- 
der torture  were  reduced  into  writing  (in 
tabulas  relata),  and  signed  by  the  praetor 
(Heineccius,  Ant.  Rom.,  lib.  iv.  c.  18,  sect. 
25);  but  private  persons  also  were  per- 
mitted to  extract  evidence  from  their 
slaves  by  torture.  (Cicero,  Orat.  pro 
Cluentio,  cc.  63,  66  ;  Quintilian,  Declam., 
328,  338,  353.)  At  a  later  period  of  the 
Roman  empire  many  new  regulations 
were  made,  and  the  earlier  restrictions 
upon  this  practice  were  removed  or  greatly 
modified.  Several  exceptions  to  the  rule, 
which  prohibited  slaves  from  being  tor- 
tured to  give  evidence  that  might  affect 
the  life  or  status  of  their  master,  were 
introduced,  and  even  freemen  were  sub- 
jected to  torture,  when  there  was  positive 
evidence  of  a  crime,  and  probable  or  pre- 
sumptive evidence  that  the  accused  was 
the  guilty  person.  Moreover  when  the 
offence  was  of  a  grave  character,  and 
affected  the  Emperor  immediately,  per- 
sonal exemptions  from  torture  were  not 
admitted.  (Dig.  48,  tit.  18,  s.  10,  De 
Qucestionibus.) 

In  Germany  judicial  torture  was  intro- 
duced as  the  Roman  law  became  more 
established,  and  displaced  the  ancient 
Teutonic  and  feudal  proceedings  by  or- 
deal and  battle.  Indeed  while  these  Ju- 
dicia  dei,  as  they  were  called,  continued 
in  use,  there  is  no  notice  of  the  existence 
of  torture.  In  most  German  cities  judicial 
torture  was  unknown  until  the  end  of  the 
fourteenth  century;  although  it  appears 
in  the  statutes  of  the  Italian  municipali- 
ties at  a  much  earlier  period.  (Mitter- 
maier's  Deutsche  Strafverfahren,  theil  i 
pp.  73,  394.)  The  regular  torture,  as 
derived  from  the  Roman  law,  continued 
in  many  European  states  until  the  middle 
of  the  last  century,  when  more  enlightened 
views  led  to  a  general  conviction  of  the 
ineflBcacy  and  injustice  of  this  mode  of 
ascertaining  truth.  In  France  the  "  ques- 


tion preparatoire "  was  discontinued  in 
1 780  by  a  remarkable  decree,  which  is  in 
Merlin's  "  Repertoire,"  vol.  x.  p.  602  ; 
and  torture  in  general  was  abolished 
throughout  the  French  dominions  at  the 
Revolution  in  1789.  In  Russia  its  aboli- 
tion, though  recommended  by  the  empress 
Catherine  in  1763,  was  not  effected  until 
1801.  In  Austria,  Prussia,  and  Saxony 
it  was  suspended  soon  after  the  middle  of 
the  last  century ;  but  although  so  seldom 
used  as  to  be  practically  extinct,  torture 
was  allowed  by  the  law  of  Bavaria, 
Hanover,  and  some  of  the  smaller  states 
of  Germany,  within  the  last  forty  years. 
(Mittermaier's  Deutsche  Strafverfahren, 
theil  i.  p.  396,  note.)  In  Scotland,  the 
use  of  torture  prevailed  until  the  reign  of 
Queen  Anne,  when  it  was  declared  by  the 
act  for  improving  the  union  of  the  two 
kingdoms  (7  Anne,  c.  21,  s.  5),  that  in 
future  '*  no  person  accused  of  any  crime 
in  Scotland  shall  be  subject  or  liable  to 
any  torture." 

It  may  be  inferred  from  the  case  of  the 
Templars  in  the  reign  of  Edward  II. 
(1310),  as  well  as  from  the  statement  of 
Walter  de  Hemingford  (p.  256),  that 
torture  was  then  unknown  in  England. 
Nevertheless,  from  the  year  1468  until 
the  Commonwealth,  the  practice  of  tor- 
ture was  frequent,  and  the  particular 
instances  are  recorded  in  the  council-books, 
and  the  torture-warrants  in  many  cases 
are  still  in  existence.  The  last  instance 
on  record  occurred  in  1640,  when  one 
Archer,  a  glover,  who  was  supposed  ?c 
have  been  concerned  in  the  riotous  attack 
upon  Archbishop  Laud's  palace  at  Lam- 
beth, "  was  racked  in  the  Tower,"  as  a 
contemporary  letter  states,  "  to  make  him 
confess  his  companions."  A  copy  of  the 
warrant  under  the  privy  seal,  authorizing 
the  torture  in  this  case,  is  in  the  State 
Paper  Office.  With  this  instance  the 
practice  of  torture  in  England  ceastd, 
no  trace  of  its  continuance  being  discern- 
ible during  the  Commonwealth  or  aftir 
the  Restoration.  But  although  the  prac- 
tice continued  during  the  two  centuries 
immediately  before  the  Commonwealth, 
it  was  condemned  as  contrary  to  the  law 
of  England  by  judges  aod  legal  writers  ol 
the  highest  charnctei  "*>«  lived  within 
that  period,  such  ae  Kortescn*.  "-ho  con- 
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demns  the  practice  in  the  strongest  terms, 
though  he  does  not  expressly  deny  its 
existence  in  England  (Fortescue,  cap. 
22);  by  Sir  Thomas  Smith,  who  wrote  in 
the  early  part  of  Elizabeth's  reign,  and 
says  that  "  torment  or  question,  which  is 
used  by  the  order  of  the  civil  law  and 
custom  of  other  countries,  is  not  used  in 
li^ngland  "  (Smith,  Communwealth  of  Eng- 
land, book  ii.  cap.  27);  and  by  Sir  Ed- 
ward Coke,  who  wrote  in  the  reign  of 
James  I.  (3  In&t.  35).  Notwithstanding 
this  denunciation  of  the  practice  as  against 
law,  both  Smith  and  Coke  repeatedly 
acted  as  commissioners  for  interrogating 
prisoners  by  torture  (Jardine's  Reading 
on  the  Use  of  Torture  in  England)',  and 
the  latter,  in  a  passage  which  occurs  in 
the  same  Ijook,  and  only  a  few  pages  be- 
fore the  words  just  cited  (p.  25),  impliedly 
admits  that  torture  was  used  at  examina- 
tions taken  before  trial,  though  it  was  not 
applied  at  the  arraignment  or  before  the 
judge.  There  is  also  a  direct  judicial 
opinion  against  the  lawfulness  of  torture 
iu  England.  In  1628  the  judges  unani- 
mously resolved,  in  answer  to  a  question 
propounded  to  them  by  the  king  in  the 
case  of  Felton,  who  had  stabbed  the  Duke 
of  Buckingham,  "  that  he  ought  not  to  be 
tortured  by  the  rack,  for  no  such  punish- 
ment is  known  or  allowed  by  our  law." 
(Rushworth's  Collections,  vol.  i.  p.  638.) 
And  yet  several  of  the  judges  who  joined 
in  this  resolution  had  themselves  executed 
the  warrants  for  torture  when  they  held 
ministerial  offices  under  the  crown.  Possi- 
bly the  explanation  of  this  inconsistency 
between  the  opinions  of  lawyers  and  the 
practice  may  be  found  in  a  distinction  be- 
tween prerogative  and  law,  which  was 
better  understood  two  centuries  ago  than 
it  is  at  the  present  day.  It  was  true,  as 
the  above  authorities  declared,  that  tor- 
ture was  not  part  of  the  common  law ;  in 
England  no  judge  could  direct  the  torture 
V)  be  applied,  and  no  party  or  prosecutor 
could  demand  it  as  a  right.  But  that 
which  was  not  lawful  in  the  ordinary 
course  of  justice,  was  done  under  the  pre- 
rogative of  the  crown,  which  authorized 
this  mode  of  discovering  crimes  that  af- 
fected the  state,  such  as  reason  or  sedition, 
and  sometimes  of  offences  of  a  grave 
suaructcr  not  political, — acting  in  tias 


respect  independently  of  and  even  para- 
mount to  the  common  law.  {Rolls  of  Pm 
liament,  20  Edw.  I.,  a.d.  1292.)  This 
view  of  the  subject  is  confirmed  by  the 
circumstance  that  in  all  instances  of  the 
application  of  torture  in  England,  the 
warrants  were  issued  immediately  by  the 
king,  or  by  the  privy  council.  The  con- 
sequence was  that  in  no  country  was 
torture  so  dangerous  an  instrument  of 
power  as  in  England.  In  other  countries, 
where  it  was  part  of  tne  system  of  trial, 
it  was  subject  to  rules  and  restrictions, 
fixed  and  determined  by  the  same  law 
which  authorized  the  use  of  such  an  in- 
strument, and  those  who  transgressed  them 
were  liable  to  severe  punishment.  But 
in  England  there  were  no  rules,  no  law 
beyond  the  will  of  the  king.  "  The 
rack,"  says  Selden,  "  is  nowhere  used  as 
in  England.  In  other  countries  it  is  used 
in  judicature  when  there  is  a  semiplena 
probatio,  a  half-proof  against  a  man ;  then, 
to  see  if  they  can  make  it  full,  they  rack 
him  if  he  will  not  confess.  But  here  in 
England  they  take  a  man  and  rack  him, — 
I  do  not  know  why  nor  when, — not  in  time 
of  judicature,  but  when  somebody  bids." 
{Table- Talk,  "Trial.") 

The  particular  modes  of  torture,  by  the 
rack  or  otherwise,  are  now  mere  objects 
of  literary  curiosity. 

Although  torture  was  to  some  extent 
practised  under  the  Roman  Law,  Ulpian 
(48  tit.  18,  s.  1,  §  24)  remarks  that  it  is 
declared  by  the  Imperial  constitutions 
that  we  must  not  always  give  credit  to  it, 
nor  yet  always  refuse  credit  to  it,  for  it 
is  a  thing  uncertain,  dangerous,  calculated 
to  mislead.  The  opinions  of  eminent 
lawyers  in  England  have  been  already 
cited ;  and  the  juridical  writers  of  the 
Continent,  in  more  recent  times,  have 
unanimously  taken  the  same  view  of  the 
subject.  (Mittermaier's  Deutsche  Straf 
verfahren,  theil  i.  p.  396.)  There  is  a 
curious  defence  of  torture  in  Wiseman's 
'  Law  of  Laws,  or  the  excellence  of  the 
Civil  Law,'  p.  72. 

TORY.  This  name  has  now,  for  about 
two  hundred  years,  served  to  deeigiiate 
one  of  two  principal  political  parties  in 
this  country.  The  name  Tory,  as  well 
as  the  name  Whig,  and  the  existence  of 
two  parties  in  the  state  corresponding  to 
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those  which  have  now  been  known  for  a 
long  time  as  Whig  and  Tory  parties,  date 
from  the  reign  of  Charles  II.  and  from 
the  year  1679. 

The  first  Tories  opposed  the  Exclusion 
Bill  and  supported  Charles  II.  in  his  en- 
deavour to  prevent  a  renewal  of  the  at- 
tack upon  his  brother,  by  successive  pro- 
rogations of  the  parliament.  The  origin 
of  the  name  is  referred  by  Roger  North, 
a  very  hot  Tory,  in  a  curious  passage,  to 
the  connexion  of  the  party  with  the  Duke 
of  York  and  his  popish  allies.  (Examen. 
p.  321.)  The  origin  of  the  word  Whig, 
which  is  a  little  younger  than  Tory,  is 
explained  under  Whig. 

Dr.  Johnson  gives  an  explanation  of 
the  word  7bry,  which  is  perhaps  as  good 
a  short  general  description  of  the  prin- 
ciples of  Toryism  as  is  to  be  given: — 
"  One  who  adheres  to  the  antient  consti- 
tution of  the  state,  and  the  apostolical 
hierarchy  of  the  Church  of  England." 
Things  as  they  have  been,  or,  when  some 
great  change  has  taken  place  against  the 
will  of  this  party,  things  as  they  are, — the 
king  before  the  aristocracy,  and  the  aris- 
tocracy before  the  popular  element  in  the 
constitution,  which  led  the  first  Tories  to 
argue  from  the  divine  right  of  kings  for 
their  exemption  from  parliamentary  con- 
trol, and  for  passive  obedience,  and  which 
has  afterwards  directed  their  endeavours 
to  contracting  the  suffrage  so  as  to  make 
the  popular  element  as  little  popular  as 
possible, — the  freedom  of  the  church  from 
slate  control,— and  the  fullest  possible 
amount  of  political  privilege  and  honour 
for  the  church,  as  distinguished  from 
every  other  religious  denomination,  — 
tliese  have  been  the  cardinal  characteris- 
tics of  Toryism,  from  the  beginning  to  the 
present  time. 

During  the  reigns  of  Charles  II.  and 
James  II.  the  support  of  the  king  brought 
the  Tories  into  a  connexion  with  the  Ro- 
man Catholics,  which  was  inconsistent 
with  their  High  Church  views;  and  they 
were  involved  in  a  continual  difficulty  of 
reconciling  their  persecution  of  Protes- 
tant dissenters,  with  the  favour  they 
desired  to  show  the  Roman  Catholics, 
as  political  partisans.  Lord  Bolingbroke 
nas  given  the  following  description  of 
Toryism  at  this  period : — "  Divine,  here- 


ditary, indefeasible  right,  lineal  succes 
sion,  passive  obedience,  prerogative,  non- 
resistance,  slavery,  nay,  and  sometimes 
popery  too,  were  associated  in  many 
minds  to  the  idea  of  a  Tory,  and  deemed 
incommunicable  and  inconsistent  in  the 
same  manner  with  the  idea  of  a  Whig." 
('  Dissertation  on  Parties,'  Miscellaneous 
Works,  vol.  iii.  p.  38,  Edinburgh,  1773.) 
But  popery  was  an  accident  to  the  creed 
of  the  party.  The  lengths  to  which 
James  went  for  the  Roman  Catholic  reli- 
gion opened  the  eyes  of  the  Tories ;  and 
the  bulk  of  the  party  united  with  the 
Whigs  in  bringing  about  the  revolution 
of  1688.  The  doctrines  of  divine  right 
and  passive  obedience  were  then  aban- 
doned by  the  Tories  in  practice.  Durii.g 
the  reign  of  Anne  they  again  raised  their 
heads  in  argument,  and  the  impolitic  pro- 
secution of  Sacheverel  gave  force  to  thtir 
re-appearance.  But  from  the  Revolution 
down  to  the  present  time  the  struggle 
between  the  two  parties,  so  far  as  it  has 
been  one  of  principle,  has  been  a  struggle 
by  the  Tories  in  behalf  of  the  church,  to 
invest  it  with  political  power  and  privi- 
leges, and  against  the  increase  of  the 
power  of  the  people  in  the  state,  through 
the  House  of  Commons;  and  a  struggle 
by  the  Whigs  for  the  toleration  of  dissei it- 
ers from  the  established  religion,  and  i\,v 
the  strengthening  of  the  popular  elemei.c 
of  the  constitution. 

TOURN.     [Leet.] 

TOWN,  in  its  popular  sense,  is  a  lar^e 
asseniblage  of  adjoining  or  nearly  ad- 
joining houses,  to  which  a  market  is 
usually  incident  Formerly  a  wall  seen  s 
to  have  been  considered  necessary  to  con- 
stitute a  town  ;  and  the  derivation  of  thc^ 
word,  in  its  Anglo-Saxon  form  'tun,'  is 
usually  referred  to  the  verb  '  tinan,'  tv) 
shut  or  enclose  ;  in  its  Dutch  form  '  tuyu,' 
it  signifies  a  garden ;  and  in  its  Gemian 
form  '  zaun,'  it  means  a  hedge.  In  legal 
language  'town'  corresponds  with  the 
Norman  *  vill,*  by  which  latter  term  it  is 
frequently  spoken  of  in  order  to  dis- 
tinguish it  from  the  word  town  in  its 
popular  sense.  A  vill  or  town  is  a  sub- 
division of  a  county,  as  a  parish  is  part 
or  subdivision  of  a  diocese ;  the  vill,  the 
civil  district,  being  usually  co-extensivt 
with  the  parish,  the  ecclesiastical  district 
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and,  prima  facie,  every  parish  is  a  vill, 
aud  every  vill  a  parish.  Many  towns, 
however,  not  only  in  the  popular,  but  in 
the  legal  sense  of  the  term,  contain  several 
parishes ;  and  many  parishes,  particularly 
in  the  north  of  England,  where  the 
parishes  are  exceedingly  large,  contain 
several  vills,  which  vills  are  usually 
called  tithings  or  townships.  As  until 
the  contrary  is  shown  the  law  presumes 
towns  (or  vills)  and  parishes  to  be  co- 
sxtensive.  Lord  Coke  goes  so  far  as  to  say 
that  it  cannot  be  in  law  a  vill  unless  it 
hath,  or  in  times  past  hath  had,  a  church, 
and  celebration  of  divine  service,  sacra- 
ments, and  burials.  But  this,  for  which 
no  authority  is  given,  appears  to  confound 
parish  and  vill,  and  to  be  inconsistent 
with  the  cases  in  which  it  has  been  held 
that  a  parish  may  consist  of  several  vills. 
(1  Lord  Raymond,  22.)  The  test  pro- 
posed by  Lord  Holt  is,  that  a  vill  must 
have  a  constable,  and  that  otherwise  the 
place  is  only  a  hamlet,  an  assemblage  of 
houses  having  no  specific  legal  character. 
Hence  a  vill  is  sometimes  called  a  con- 
stahlewick.  Towns  are  divided  into 
cities,  boroughs,  and  upland  towns,  or 
(as  we  should  now  call  them)  country 
towns.  Towns  belonging  to  the  last 
of  these  classes  have  been  described  as 
places  which,  though  enclosed,  are  not 
governed,  as  cities  and  boroughs  are,  by 
their  own  elected  officers.  The  Anglo- 
Saxon  'tun'  terminates  the  names  of  a 
great  number  of  places  in  England  ;  and 
in  the  southern  counties  the  farm  enclo- 
sure in  which  the  homestead  stands  is 
usually  called  the  barton  (barn-fow«),  in 
Law  Latin,  bertona. 

TOWN  CLERK.  [Municipal  Cor- 
porations, p.  391.] 

TOWNS,  HEALTH  OF.  On  the 
14th  of  May,  1838,  the  Poor  Law  Com- 
missioners presented  to  Lord  John  Russell, 
then  Secretary  of  State  for  Home  Afiairs, 
a  Report  by  Dr.  Arnott  and  Dr.  Kay, 
and  two  Reports  by  Dr.  Southwood  Smith, 
relative  to  the  prevalence  of  disease 
umong  the  labouring  classes  in  certain 
districts  of  the  metropolis.  The  House 
of  Lords  having  on  the  19th  of  August, 
1839,  presented  an  address  to  her  Majesty 
requesting  her  to  direct  an  inquiry  to  be 
aade  as  to  the  extent  of  the  causes  of 


disease  stated  in  those  Reports  to  prevail, 
the  Poor  Law  Commissioners  received  a 
letter  from  Lord  John  Russell,  in  which 
he  stated  that  her  Majesty  required  them 
to  make  such  inquiry,  not  only  as  to  the 
metropolis,  but  as  to  other  parts  of  Eng- 
land and  Wales,  and  to  prepare  a  Report 
stating  the  results  of  such  inquiry. 

In  1840  the  subject  was  investigated 
by  a  Committee  of  the  House  of  Com- 
mons, the  result  of  which  was  a  Re- 
port 'on  the  Health  of  Large  Towns 
and  Populous  Districts.' 

In  July,  ]  842,  the  Report  of  the  Poor 
Law  Commissioners  was  presented  to 
both  Houses  of  Parliament,  entitled  a 
'  Report  on  the  Sanitary  Condition  of  the 
Labouring  Population  of  Great  Britain, 
with  Appendices.'  *  Local  Reports  on 
the  Sanitary  Condition  of  the  Labouring- 
Population  of  England,'  were  presented 
at  the  same  time.  Of  these  local  Reports 
there  are  twenty-six,  some  of  which  relate 
to  certain  counties  and  others  to  particu- 
lar towns.  At  the  same  time  were  pre- 
sented '  Reports  on  the  Sanitary  Condi- 
tion of  the  Labouring  Population  of 
Scotland.'  In  1843  'a  Supplementary 
Report  on  the  results  of  a  Special  Inquiry 
into  the  practice  of  Interment  in  Towns,' 
was  presented.  On  this  subject  see  some 
remarks  under  Interment. 

On  the  9th  of  May,  1843,  Commissioners 
were  appointed  by  the  Queen  for  the 
purpose  of  "inquiring  into  the  present 
state  of  large  towns  and  populous  districts 
in  England  and  Wales,  with  reference  to 
the  causes  of  disease  among  the  inhabit- 
ants, and  into  the  best  means  of  pro- 
moting and  securing  the  public  health, 
under  the  operation  of  the  laws  and  re- 
gulations now  in  force,  and  the  usages  at 
present  prevailing  with  regard  to  the 
drainage  of  lands,  the  erection,  drainage, 
and  ventilation  of  buildings,  and  the  sup- 
ply of  water,  in  such  towns  and  districts, 
whether  for  purposes  of  health,  or  for 
the  better  protection  of  property  from 
fire ;  and  how  far  the  public  health  and 
the  condition  of  the  poorer  classes  of  the 
people  of  this  realm,  and  the  salubrity 
and  safety  of  their  dwellings,  may  be 
promoted  by  the  amendment  of  such 
laws,  regulations,  and  usages." 

Tbe  First  Report  of  the  Commissioners 
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"vras  presented  to  both  Houses  of  Parlia- 
ment at  the  end  of  June,  1844.  The 
i !  eport  is  accompanied  by  437  folio  pages  of 
evidence  on  which  the  Keport  is  founded, 
an  Appendix  of  Special  Reports  on  the 
Sanitary  Condition  of  several  Towns, 
among  the  most  important  of  which  are 
]-iverpool,  by  W.  H.  Duncan,  M.D. ; 
Ashton-under-Lyne,  by  John  Ross  Coult- 
hart,  Esq. ;  the  City  of  York,  by  Thomas 
Laycock,  M.D. ;  and  Nottingham,  by 
'i'homas  Hawksley,  Esq.;  besides  other 
information  on  the  Supply  and  Filtration 
uf  Water,  on  the  Obstacles  to  Improve- 
ment in  the  Structure  of  Buildings,  on 
the  Cleansing  of  Streets  and  Houses,  and 
on  the  application  of  Refuse. 

The  Second  Report  of  the  Commis- 
sioners was  presented  to  Parliament  in  Feb- 
ruary, 1845,  It  treats  briefly  of  the  Causes 
of  Disease,  and  at  considerable  length  of 
Remedial  Measures.  It  is  followed  by  a 
Report  on  the  State  of  Birmingham  and 
other  Towns,  by  R.  A.  Slaney,  Esq. ;  a 
Report  on  the  State  of  Bristol  and  other 
Towns,  by  Sir  Henry  T.  De  la  Beche ;  a 
Report  on  the  State  of  large  Towns  in 
Lancashire,  by  Dr.  Lyon  Playfair ;  and 
a  Supplement  containing  information  on 
sewers,  lodging-houses,  and  other  matters 
connected  with  inquiries  of  the  Commis- 
sioners. 

We  have  thus  briefly  stated  the  origin 
and  progress  of  this  important  investiga- 
tion into  the  sanitary  condition  of  the 
population  of  Great  Britain,  chiefly  in- 
deed of  the  labouring  and  poorer  inhabit- 
ants, but  extending  indirectly  to  all 
classes. 

Other  agencies  for  improving  the  phy- 
sical condition  of  the  labouring  classes 
{ind  of  the  poor  are  also  at  work.  Among 
these  is  the  "  Health  of  Towns'  Associa- 
tion," of  which  the  Committee  includes 
noblemen,  dignitaries  of  the  church, 
members  of  parliament,  and  other  gentle- 
men. They  have  published  a  '  Lecture 
on  the  Unhealthiness  of  Towns,  its 
Causes  and  Remedies,  delivered  at  Cros- 
by-Hall, London,  by  William  Augustus 
Guy,  M.B.,  Physician  to  King's  College 
Hospital ;'  a  *  Lecture  on  the  Unhealthi- 
ness of  Towns,  its  Causes  and  Remedies, 
delivered  Dec.  10,  1845,  at  the  Me- 
ciiauics"  Institute  at  Plymouth,  by  Vis- 


count Ebrington,  M.  P. ;'  and  a  '  Report 
of  the  Committee  to  the  Members  of  the 
Association,  on  Lord  Lincoln's  Bill,' 
which  was  introduced  into  Parliament  at 
the  close  of  the  session  of  1845. 

These  important  inquiries  have  proved 
by  undeniable  evidence,  that  the  districts 
inhabited  by  the  labouring  classes,  anu 
often  by  tradesmen,  in  large  towns,  in 
many  small  towns,  and  in  several  parts 
of  the  country,  are  in  a  very  noxious 
state  from  want  of  drainage,  want  of 
cleanliness,  imperfect  ventilation,  defi- 
ciency of  water,  and  density  of  popula- 
tion ;  the  consequences  of  which  are  great 
frequency  of  sickness,  and  excessive  de- 
struction of  human  life.  Typhus  fever, 
cholera,  consumption,  scrofulous  and  other 
chronic  complaints,  mostly  arising  from 
causes  which  might  have  been  prevented, 
are  found  to  exist  to  an  extent  which  it 
is  painful  to  contemplate.  The  causes  of 
sickness  are  generally  most  numerous 
and  most  intense  in  the  crowded  dis- 
tricts, and  the  mortality  is  found  to  be, 
with  few  exceptions,  in  proportion  to  the 
density  of  population.  In  the  metropolis, 
for  instance,  the  annual  mortality  is  3  per 
cent,  in  Whitechapel,  but  only  2  per  cent, 
in  St.  George's,  Hanover-Square.  In  the 
district  of  Bethnal-Green,  57  houses,  on 
an  average,  contain  580  persons ;  and  in 
some  cases  there  are  30  persons  in  a 
single  house. 

Of  fifty  towns  which  were  visited  by 
direction  of  the  Commissioners,  only 
eight  were  found  to  be  in  a  tolerable  state 
as  to  drainage  and  cleansing ;  and  as  to 
the  supply  of  water  the  reports  were 
still  more  unfavourable. 

The  annual  average  mortality  in  Eng- 
land is  2-207  per  cent.,  or  1  in  45.  In 
healthy  districts  it  is  2  per  cent.,  or  1  in 
50.  In  the  metropolis  the  deaths  are  1  in 
39  ;  in  Birmingham  and  Leeds  1  in  37  ; 
in  SheflBeld,  1  in  33 ;  in  Bristol,  1  in  32  ; 
in  Manchester,  1  in  30 ;  in  Liverpool,  1 
in  29.  In  Brussels  they  have  been  found 
to  be  1  in  24.  The  mortality  is  greater 
in  Liverpool  than  in  any  other  town  in 
England.  By  the  return  made  to  the 
Town  Council  of  Liverpool  in  1841,  by 
their  surveyors,  it  appears  that  there  were 
then  2398  courts,  which  contained  a  popu- 
lation of  68,345  persons.    In  these  courts 
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1272  cellars  were  occupied  by  6290  per- 
sons ;  of  the  number  of  cellars  occupied  in 
streets,  2848  were  described  as  damp,  and 
240  as  wet.  The  gentry  in  Liverpool 
live  .35  years ;  the  tradesmen  22 ;  the 
working-class  15.  The  average  of  the 
whole  town  is  only  1 7  years.  By  extract- 
ing from  the  mortuary  registers  of  the 
metropolis  for  1834,  the  ages  at  death  of 
the  gentry,  the  tradesmen,  and  the  work- 
ing classes,  who  died  at  the  age  of  15  and 
upwards,  Mr.  Guy  ascertained  that  the 
gentry  lived  59  years,  the  tradesmen  49, 
and  the  working-classes  48.  In  1844  the 
deaths  in  the  metropolis  were  50,423. 
If  the  rate  of  mortality  had  been  1  in  50 
instead  of  1  in  39,  the  deaths  would  have 
been  only  40,145,  thus  giving  a  saving  of 
.0,278  lives  in  one  year.  From  a  Report 
of  the  Registrar-General  it  appears  that 
out  of  every  million  of  inhabitants  27,000 
die  every  year  in  the  large  towns,  and 
only  19,300  in  the  rural  districts. 

The  large  towns  have  already  begun 
to  make  improvements.  The  improved 
drainage  in  twenty  streets  of  Manchester 
has  been  found  to  diminish  the  annual 
number  of  deaths  by  more  than  20  in 
every  110;  and  similar  results  of  struc- 
tural improvement  have  followed  in  other 
instances. 

The  loss  of  life,  and  the  pecuniary 
charges  consequent  upon  it  to  individuals 
and  the  community,  are  not  the  only  con- 
siderations to  be  attended  to.  Not  only 
the  sickness  which  precedes  death,  but 
the  sickness  which  is  cured,  render  the 
sufferers  incapable  of  following  their 
usual  occupations,  and  oblige  them  and 
their  families  to  seek  relief  from  the 
parish,  and  from  public  and  private 
charity.  It  has  been  shown  that  pecuni- 
ary saving  would  result  from  sanitary 
improvements  to  such  an  amount  as  to 
justify  the  interference  of  the  legislature, 
if  it  were  only  from  motives  of  public 
economy. 

The  power  vested  in  courts-leet  by 
ancient  usage  is  resorted  to  in  a  few  towns 
for  the  abatement  of  minor  nuisances. 
Mr.  Coulthart  gives  a  detailed  description 
of  the  various  matters  which  have  been 
taken  cognizance  of  by  the  leet-juries 
at  Ashton-under-Lyne  with  beneficial 
effect.    In  most  places,  however,  the  ex- 


ercise of  these  powers  has  fallen  into 
desuetude,  even  where  the  courts  still 
continue  to  be  held. 

The  measures  necessary  to  be  adopted 
in  order  to  improve  the  sanitary  con- 
dition of  large  towns  and  populous  dis- 
tricts are  comprised  under  the  following 
heads : — 

1.  Drainage,  including  house  and  street 
drainage,  and  the  drainage  of  any  place 
not  covered  with  houses,  yet  influencing 
the  health  of  the  inhabitants. 

2.  The  paving  of  streets,  courts,  and 
alleys. 

3.  Cleansing,  comprising  the  removal 
of  all  refuse  matter  not  carried  off  by 
drainage,  and  the  removal  of  nuisances. 

4.  A  sufl&cient  supply  of  water  for  pub- 
lic purposes  and  domestic  use. 

5.  The  construction  and  ventilation  o'' 
buildings  in  such  a  manner  as  to  promote 
rather  than  injure  the  health  of  the  inha- 
bitants. 

The  Second  Report  of  the  Commis- 
sioners gives  Thirty  Recommendations  to 
the  legislature,  each  of  which  is  pre- 
ceded by  the  reasons  on  which  the  re- 
commendation is  founded.  We  can  only 
afford  space  for  a  summary  of  these  re- 
commendations. 

No.  1  recommends  that  in  all  cases  tlie 
local  administrative  body  shall  have  the 
special  charge  and  direction  of  all  works 
required  for  sanitary  purposes,  but  that 
the  crown  shall  possess  a  general  power 
of  supervision. 

Nos.  2  to  1 1  relate  to  Drainage ;  sur- 
veys and  plans ;  definition  of  area  for 
drainage  by  the  crown ;  appointment  of 
surveyors ;  investigations  by  authority  of 
the  crown,  on  representations  duly  made  ; 
management  of  the  drainage  of  the  entire 
area  by  one  body  ;  purchase  of  rights  of 
mill-owners  and  others  ;  construction  of 
sewers,  branch  sewers,  and  house-drains ; 
rating  of  landlords  when  house  is  let  in 
separate  apartments,  or  when  the  rent  is 
collected  more  frequently  than  once  a 
quarter,  or  when  the  yearly  rent  is  lefs 
than  10/. ;  providing  of  funds  by  the  local 
administrative  body,  distribution  of  cost 
among  the  owners  of  the  properties  bene- 
fited, and  charge  of  house-drains  on 
owners  of  houses  to  which  they  belong 
power    to   Toisz    money,   and  provisiou 
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for  gradual  liquidation  of  debt  in- 
curred. 

No.  1 2  recommends  that  the  Paving  be 
under  the  same  management  as  the  drain- 
ing ;  but  that  it  be  performed  by  the  local 
public  officers. 

Nos.  13, 14,  and  1 5,  relate  to  the  Cleans- 
ing of  all  privies  and  cess-pools  at  proper 
limes  and  on  due  notice  ;  removal  of  large 
collections  of  dung;  and  abatement  of  nui- 
sances arising  from  noxious  exhalations 
from  factories. 

Nos.  17  to  21  relate  to  the  supply  of 
Water,  iu  sufficient  quantities  not  only 
for  the  domestic  wants  of  the  inhabitants, 
but  also  for  cleansing  the  streets,  scour- 
ing the  sewers  and  drains,  and  the  ex- 
tinction of  fires ;  purchase  of  the  interests 
of  water-companies,  and  placing  the  ma- 
nagement of  the  supply  of  water  under 
the  local  adminstrative  body;  the  esta- 
blishment of  public  baths  and  wash-houses 
for  the  poorer  classes  ;  and  especially  re- 
cx)mmending  that  the  supply  of  water  in 
the  mains  be  not  only  constant,  but  at  as 
high  a  pressure  as  circumstances  will 
permit. 

Nos.  22  to  26  are  regulations  for  Build- 
ings, including  power  to  raise  money  for 
the  purchase  of  property,  for  the  purpose 
of  opening  thoroughfares,  and  widening 
streets,  courts,  and  alleys ;  prohibition  of 
use  of  cellars  as  dwellings,  except  when 
they  are  of  certain  dimensions  and  pro- 
perly ventilated ;  provision  for  building 
all  new  houses  with  proper  privies,  and 
for  a  good  system  of  ventilation  in  all 
edifices  for  public  assemblage  and  resort, 
especially  school-houses. 

Nos.  27  and  28  recommend  that  power 
be  given  to  the  local  administrative  body 
to  compel  landlords  to  cleanse  houses, 
duly  reported  to  be  in  a  noxious  state  from 
filthiness — and  that  power  be  given  to 
magistrates  to  license  and  issue  rules  for 
regulation  of  lodging-houses  for  the  re- 
ception of  vagrants,  trampers,  and  persons 
of  similar  wayfaring  habits. 

No.  29  recommends  the  appointment  of 
a  medical  officer  in  each  town  or  district, 
who  shall  report  periodically  on  the  sani- 
tary condition  of  such  town  or  district. 

No.  30  recommends  the  establishment 
of  Public  Walks,  and  that  the  local  admi- 
nistrative bodj  be  empowered  to  raise  ♦he 


necessary  funds  for  the  management  and 
care  of  the  walks  when  established. 

A  large  portion  of  the  '  Report  of  the 
Committee  on  Lord  Lincoln's  Bill/  be- 
fore mentioned,  is  occupied  with  showing 
that  the  supply  of  water,  wherever  prac- 
ticable, should  be  constant,  not  only  in  the 
main-pipes,  but  in  the  branch-pipes,  thus 
doing  away  entirely  with  the  use  of  wa- 
ter-butts ;  and  contending  that  in  most 
cases  such  a  constant  supply  is  not  only 
practicable  but  economical,  and  that  it 
would  contribute  in  the  highest  degree  to 
the  cleanliness  of  houses  iu  crowded  dis- 
tricts, and  consequently  to  the  health  of 
the  inhabitants. 

TOWNSHIP.  This  term  is  sometimes 
used  to  denote  the  inhabitants  of  a  towu 
in  their  collective  capacity.  In  legal  sig- 
nification it  is  a  vill  forming  part  o^  a 
parish  in  cases  where  a  parish  has  beei. 
divided  for  secular  purposes  into  several 
vills  or  townships. 

TRADER.  [Bankrupt.] 
TRANSLATION.  [Bishop.] 
TRANSPORTATION  {trans  smd  por- 
ta), removal,  banishment  to  some  fixed 
place.  Under  Punishment,  the  general 
nature  of  punishment  has  been  considered, 
and  particularly  of  the  punishment  of 
death.  Other  punishments,  such  as 
transportation  and  imprisonment,  will 
be  briefly  considered  here.  The  object, 
of  this  article  is  not  to  discuss  fully  so 
extensive  a  subject,  but  to  indicate  the 
various  departments  into  which  it  may  be 
distributed,  which  division  will  show  the 
complicated  character  of  that  class  of 
punishments  commonly  called  Secondary 
Punishments,  which  comprise  Transporta- 
tion and  Imprisonment,  with  all  the  par- 
ticular punishments  which  are  employed 
in  connection  with  Transportation  and 
Imprisonment. 

A  complete  discussion  of  Transport  a - 
tion  would  include  its  origin  as  a  mod  ? 
of  punishment :  acts  of  parliament  rela- 
ting to  it ;  the  system  under  which  it  was 
carried  into  execution  in  the  American 
colonies;  system  under  which  it  was 
conducted  in  the  early  history  of  the 
Australian  colonies  ;  system  on  which  it 
was  recently  executed  in  New  South 
Wales  and  Van  Diemen's  Land — assign- 
ment; ticket  of  leave;  chain-gangs  and 
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road-parties  ;  penal  settlements ;  expense 
of  the  transportation  system  as  hitherto 
enforced ;  contemplated  changes  in  the 
convict  discipline  of  the  Australian  penal 
colonies  ;  system  of  transportation  as  en- 
forced at  Bermuda ;  theory  of  transporta- 
tion. 

Connected  with  this  is  the  subject  of 
Hulks — their  origin,  design,  and  history  ; 
description  of  a  hulk ;  discipline  of  con- 
victs in  the  hulks  ;  employments  ;  ex- 
pense of  the  system. 

Thirdly,  Prisons — their  state  at  the 
end  of  the  last  century,  and  the  history  of 
improvements  in  them  since  :  the  system 
of  classification  ;  the  silent  system — its 
theory  and  practical  working ;  regula- 
tions of  the  prisons  in  which  this  system 
is  in  force ;  the  labour  imposed  on  the 
prisoners — the  treadwheel,  crank  ma- 
chine— expense  of  the  silent  system  ;  the 
separate  system — its  theory  and  objec- 
tions to  it ;  its  origin  and  history  in  Eng- 
land— principles  of  prison  construction — 
employments  of  prisoners — expense  of  the 
system  ;  prisons  of  England  generally  ; 
treatment  of  untried  prisoners ;  disposal 
of  prisoners  after  their  discharge ;  prisons 
for  juvenile  offenders  —  Parkhurst  Re- 
formatory. 

Fourthly,  Institutions  in  England  aux- 
iliary to  those  for  punishment,  or  Houses 
of  Reformation  ;  Refuge  for  the  Destitute, 
Philanthropic  Institutioo. 

Fifthly,  Prisons  in  Scotland  and  Ire- 
land, and  in  the  British  dependencies. 

Sixthly,  Capital  Punishment ;  the  va- 
rious arguments  for  and  against  main- 
taining this  punishment.  [Punishment.] 

Lastly,  Progress  of  penal  reform  in 
foreign  countries. 

The  statute  of  39  Elizabeth,  c.  4,  for 
the  banishment  of  dangerous  rogueg  and 
vagabonds,  was  virtually  converted  by 
James  I.  into  an  act  for  transportation  to 
America  by  a  letter  to  the  treasurer  and 
council  of  the  colony  of  Virginia,  in  the 
year  1619,  commanding  them  "  to  send  a 
hundred  dissolute  persons  to  Virginia, 
which  the  knight-marshal  would  deliver 
to  them  for  that  purpose."  Transportation 
is  not  distinctly  mentioned  in  any  Eng- 
lish statute  prior  to  the  stat.  18  Car.  II. 
c.  3,  which  gives  a  power  to  the  judges  at 
their  digcretion  either  "  to  execute  or 


transport  to  America  for  life  the  moss- 
troopers of  Cumberland  and  Northum- 
berland." Until  after  the  passing  of  the 
stat.  4  Geo.  I.  c.  2,  continued  by  stat,  6 
Geo.  I.  c.  23,  this  mode  of  punishment 
was  not  brought  into  common  operation. 
By  these  statutes  the  courts  were  allowed 
a  discretionary  power  to  order  felons 
who  were  by  law  entitled  to  their  clergy 
to  be  transported  to  the  American  planta- 
tions. Transportation  to  America  under 
the  statutes  of  George  I.  lasted  from  1718 
till  the  commencement  of  the  War  of 
Independence  in  1775. 

A  plan  for  the  establishment  of  peni- 
tentiaries, which  was  strongly  recom- 
mended by  Judge  Blackstone,  Mr.  Eden, 
(afterwards  Lord  Auckland),  and  Mr. 
Howard,  was  taken  into  consideration 
by  parliament,  and  the  act  19  Geo.  Ill 
c.  74,  for  the  erection  of  penitentaries 
passed.  The  government  failed,  how- 
ever, to  adopt  the  necessary  measures  for 
its  execution ;  and  transportation  was  re- 
sumed by  an  act  passed  in  the  24th  year 
of  George  III.,  which  empowered  his 
majesty  in  council  to  appoint  to  what 
place  beyond  the  seas,  either  within  or 
without  his  majesty's  dominions,  offenders 
should  be  transported ;  and  by  two  orders 
in  council,  dated  6th  December,  1786, 
the  eastern  coast  of  Australia  and  the 
adjacent  islands  were  fixed  upon.  In  the 
month  of  May,  1787,  the  first  band  of 
convicts  left  England,  which  in  the  suc- 
ceeding year  founded  the  colony  of  New 
South  Wales. 

The  present  condition  of  a  transported 
felon  is  mainly  determined  by  the  5  Geo. 
IV.  c.  84,  the  Transportation  Act.  which 
authorizes  the  king  in  council  "  to  appoint 
any  place  or  places  beyond  the  seas, 
either  within  or  without  the  British  do- 
minions," to  which  offenders  shall  be 
conveyed,  the  order  for  their  removal 
being  left  to  one  of  the  principal  secre- 
taries of  state.  The  places  so  appointed 
are  the  two  Australian  colonies  of  New 
South  Wales  and  Van  Diemen's  Land  ; 
the  small  volcanic  island  called  Norfolk 
Island,  situated  about  900  miles  from  the 
eastern  shores  of  Australia :  and  Ber- 
muda. The  5  Geo.  IV.  c.  84,  gives  to 
the  governor  of  a  penal  colony  a  property 
in  the  services  of  a  transported  ofteuder 
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for  the  period  of  his  sentence,  and  au- 
thorizes him  to  assign  over  such  offender 
to  any  other  person.  The  9  Geo.  IV. 
c.  83,  empowers  the  governor  to  grant  a 
temporary  or  partial  remission  of  sen- 
tence; and  the  2  &  3  Wm.  IV.  c.  62, 
limits  his  power  in  this  respect.  In  New 
South  Wales  and  Van  Diemen's  Land 
convicts  are  subject  to  a  variety  of  colo- 
nial laws,  framed  by  the  local  legislatures 
established  under  the  act  9  Geo,  IV.  c. 
83.  (Lang's  History  of  Transportation  ; 
Keport  of  the  Select  Committee  of  the 
House  of  Commons  on  Transportation, 
1838.) 

The  various  offences  for  which  trans- 
portation is  the  penalty  are  mentioned  in 
Law,  Criminal. 

Penal  settlements  are  designed  for  the 
punishment  of  criminals  convicted  of 
very  grave  offences  in  the  penal  colonies, 
and  of  criminals  who  are  specified  in  the 
instructions  of  the  secretary  of  state  for- 
warded to  the  governors  of  the  colonies 
with  every  transport  vessel.  In  con- 
nection with  New  South  Wales,  the  penal 
settlement  is  Norfolk  Island:  in  con- 
nection with  Van  Diemen's  Land,  there 
was  formerly  Macquarrie  Harbour ;  at  pre- 
sent there  is  Port  Arthur. 

Up  to  the  year  1836,  100,000  convicts 
had  been  transported  from  this  country 
to  the  Australian  penal  colonies,  of  whom 
13,000  were  women.  The  following  es- 
timate of  the  sums  expended  on  account 
of  those  colonies  falls  short  of  the  true 
amt)unt : — 

£ 
Cost  of  the  transport  of  convicts  2,729,790 
Disbursements  for  general,  con- 
vict, and  colonial  ser\'ices     .  4,091,581 
Military  expenditure   .      .      .    l,63-i,3()2 
Ordnance 29,846 


Total  from  1786  to  31st  March, 

1837         8,483,519 

Deduct  for  premium  on  bills, 

coins.  &c 507,195 


7,976,324 
The  conveyance  of  each  convict  has 
thus  cost  about  28/..  and  the  various  ex- 
penses of  residence  and  punishment  have 
l>Hen  at  least  54/.  a  head,  making  in  all 
more  than  82t.  a  head.    The  expense  en- 


tailed upon  this  country  by  the  pena' 
colonies  has  been,  on  the  average  sinm 
their  commencement,  156,398/.  a  year? 
but  a  few  years  ago  the  annual  expendi- 
ture was  more  than  treble  that  amount 

The  following  was  the  expenditure  of 
this  country  on  account  of  New  South 
Wales  and  Van  Diemen's  Land  in  the 
year  1836-7:— 


New  South  Wales. 

£ 

Ordinances  of  the  army 

46,801 

Commissariat 

3  450 

Ordnance     .... 

12,014 

Navy            .... 

4,641 

Extraordinaries  of  the  army   . 

r;5,625 

Special    disbursements   on    ac- 

count of  convicts 

127,949 

259,480 

Van  Diemen's  Land. 

£ 

Ordinances  of  the  army  . 

16,354 

Commissariat 

2,059 

Ordnance      .          .          .          . 

11,625 

Navy            .... 

51E 

Extraordinaries  of  the  army   . 

20,867 

Special  disbursements  on   ac- 

count of  convicts 

113,083 

164,503 

Transport  of  convicts    . 

73,(f30 

Total  expenditure  for  the  year 

1836-7  ....  488,013 
(  Transportation  Report.^ 

In  addition  to  this  sum,  the  colonial 
expenditure  on  account  of  the  adminis- 
tration of  justice,  gaols,  and  police  was 
90,000/.,  an  amount  nine  times  as  great 
in  proportion  to  the  population  as  that  ol 
the  United  Kingdom  for  similar  pur- 
poses. 

In  1837  a  committee  of  the  House  of 
Commons  was  appointed  to  inquire  into 
the  subject  of  Transportation,  and  to  sug- 
gest improvements.  The  labours  of  that 
committee  have  been  followed  by  some 
changes,  and  there  is  a  prospect  of  still 
greater. 

All  convicts  sent  to  Bermuda  are  em- 
ployed by  the  government  on  public 
works  in  the  dockyards.  The  system  of 
punishment  pursued  is  essentially  dif- 
ferent from  that  which  has  been  iu  forco 
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in  the  Australian  penal  colonies,  and 
closely  resembles  that  adopted  in  the 
bulks  in  this  country.  The  convicts  sent 
to  Bermuda  are  selected  as  being  the  best 
behaved;  they  are  kept  apart  from  the 
free  population;  they  are  shut  up  in 
hulks  by  night,  and  are  worked  in  gangs 
by  day  under  the  superintendence  of  free 
overseers.  A  small  amount  of  wages  is 
paid  to  them  for  their  labour,  a  portion 
of  which  they  are  allowed  to  spend,  and 
the  remainder  forms  a  fund,  which  they 
receive  on  becoming  free.  At  the  ex- 
piration of  their  sentences  they  do  not 
remain  in  Bermuda,  but  are  sent  back  at 
the  expense  of  the  government  of  this 
country.  Transportation  to  Bermuda, 
with  some  points  of  recommendation 
compared  with  transportation  to  the 
Australian  colonies,  is  thus,  on  the  other 
hand,  without  the  argument  in  its  favour, 
that  it  rids  England  of  the  criminals  sent 
to  it.     (Capper's  Reports.) 

Mr.  Bentham,  Dr.  Whately,  the  pre- 
sent archbishop  of  Dublin,  and  other 
writers  on  the  theory  of  punishment, 
have  condemned  the  general  principle  of 
transportation;  and  comparatively  little 
has  been  urged  in  opposition  to  their  ar- 
guments. Mr.  Bentham's  objections  will 
be  found  in  a  chapter  on  Transportation, 
in  his  'Theory  of  Punishments;'  the 
archbishop  of  Dublin's,  in  his  two  *  Let- 
ters to  Karl  Grey.'  Their  arguments  may 
be  summarily  stated  as  follows : — 1st, 
Transportation  has  failed  in  all  experi- 
ments which  have  yet  been  made  upon 
the  principle.  2nd,  That  transportation 
necessarily  involves,  in  reference  to  the 
country  from  which  the  criminals  are 
sent,  want  of  exemplarity.  3rd,  That  it 
lays  a  pernicious  foundation  for  future 
communities.  4th,  That  efficient  inspec- 
tion is  sacrificed  by  it.  5th,  That  it  is 
more  expensive  than  a  home  prison  sys- 
tem. To  these  objections  it  is  replied — 
1st,  That  transportation  has  not  failed, 
but  only  a  particular  system  of  carrying 
that  punishment  into  execution— a  system 
which  is  not  necessarily  connected  with 
transportation ;  a  system  which  was  in- 
stituted in  the  colonies  at  a  time  when 
prisons  in  the  parent  country  were  in  the 
worst  state  possible;  a  system  never 
amended  in  principle  according  to  the 


progress  of  improvements  in  penal  ar- 
rangement generally.  2nd,  That  in  re- 
ference to  the  end  contemplated  by  the 
word  example  or  exemplarity,  transport- 
ation is  not  deficient  excepting  in  the 
supposition  that  exemplarity  is  an  effect 
only  of  the  spectacle  of  criminals  endur- 
ing punishment ;  but  in  that  sense,  that 
all  experience  proves  that,  instead  of  pre- 
venting crimes,  exemplary  punishments 
have  frightfully  increased  them  ,*  that  in 
so  far  as  there  is  any  real  value  in  the 
principle  (exemplarity)  in  question,  it  is 
as  an  indefinite,  obscure  source  or  cause 
of  apprehension;  but,  that  overlooking 
objections  to  the  principle,  in  point  of 
fact,  in  the  sense  of  exemplarity  as  con- 
nected with  the  spectacle  of  punishment, 
that  transportation  is  in  the  same  situation 
as  any  home  system  of  convict  discipline, 
the  public  at  large  being  as  little  the 
spectators  of  the  process  of  the  silent  or 
the  separate  prison  as  they  are  of  that 
under  which  transportation  is  carried  into 
effect ;  that  in  the  sense  of  general  ten- 
dency to  produce  apprehension  indepen- 
dently oi  exhibited  punishment,  it  has  su- 
perior recommendations  to  any  home  sys- 
tem. 3rd,  That  the  objection,  that  trans- 
portation lays  a  pernicious  social  founda- 
tion, is  made  on  a  presumption  involving 
the  primary  question  which  penal  institu- 
tions are  designed  to  solve,  viz.,  that  the 
convicts  sentenced  to  that  punishment  are 

*  Exposure  in  a  state  of  punishment  was  in- 
troduced into  Pennsylvania  in  1786.  In  the  year 
1790,  four  years  after  its  commencement,  this 
practice  was  abolished,  and  the  effect  was  asto- 
nishing :  for  at  tlie  end  of  another  period  of  four 
years,  that  is  to  say,  1794.  the  population  having 
in  the  meanwhile  increased  at  the  rate  of  four  and 
a  half  per  cent,  per  annum,  and  the  penal  law  in 
other  respects  havinj;  remained  unaltered,  crimes 
had  decreased  by  two-thirds.  The  increase  of  re- 
corded crimes  after  the  introduction  of  exposure 
was  too  great  and  too  continuous  to  be  accounted 
for  to  any  great  extent  by  an  increase  of  prosecu- 
tions otherwise  than  by  reason  of  an  increase  of 
crimes.  And  no  part  of  the  subsequent  decrease 
of  recorded  crimes  can  be  so  accounted  for.  We 
have  remarked  in  this  instance  one  fact,  which 
seems  to  speak  for  itself  enough  to  settle  this 
question.  The  decrease  of  crime  in  the  town  of 
Philadelphia,  where,  doubtless,  most  of  the  ex- 
posures were  made,  was  much  greater  than  the 
decrease  of  crime  in  the  county,  great  though  that 
was,  pp.  87-8.  {Repirrt  of  the  Committee  an 
Prison  Discipline  to  t/te  Oovernor-  Oeneral  of  India, 
Calcutta,  1W8.) 
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always  to  be  criminal  in  character  and 
habit ;  but  that,  on  the  contrary,  the  cir- 
cumstances of  society  in  a  new  country 
are  economically,  in  the  respects  of  high 
wages,  abundant  labour,  and  good  pros- 
pects, much  more  calculated  to  establish 
and  confirm  the  moral  benefit  to  the  cha- 
racter of  a  former  criminal  wrought  by  a 
good  system  of  secondary  punishment, 
than  the  circumstances  of  an  old  society 
in  which  employment  is  uncertain,  wages 
low,  &c. ;  that,  besides,  prejudice  is  always 
stronger  against  the  man  once  fallen,  and 
consequently  more  opposed  to  his  per- 
manent reformation,  in  an  old  and  esta- 
blished community,  than  in  a  young, 
unorganized,  and,  so  to  speak,  chaotic 
one.  4th,  That  experience  has  not 
proved  the  existence  of  greater  abuses  in 
the  management  of  convicts  abroad  than 
in  their  management  at  home ;  and  that  the 
same  provision  can  easily  be  made  against 
abuse  in  connection  with  penal  colonies 
which  has  been  made  in  connection  with 
prisons  in  the  mother  country  (in  the  ap- 
pointment of  inspectors)  within  the  last 
few  years.  5th,  That  the  question  of  ex- 
pense, unless  where  the  difierence  sup- 
posed between  that  of  two  systems  is  very 
great,  is  prematurely  discussed,  when 
discussed  without  respect  to  any  satis- 
factory evidence  of  the  greater  efficiency 
of  one  than  of  another  system.  (Captain 
Maconochie's  Australiana;  Colonel  Ar- 
thur's Letters  to  the  Archbishop  of  Dub- 
lin ;  The  Merits  of  a  Home  and  of  a 
Colonial  Process,  of  a  Social  and  a  Sepa- 
rate Sustom  of  Convict  Management,  dis- 
cussea,hyF.  M.  Innes,  1842.) 

Hulks  {hulk,  Dutch ;  hulc,  Saxon,  the 
body  of  a  ship),  used  as  places  of  con- 
finement and  punishment  for  offences; 
corresponds  with  the  galea  of  the  Italians, 
the  galere  of  the  French,  and  our  own 
English  word  galley. 

Hulks. — The  plan  of  confining  of- 
fenders on  board  hulks  was  adopted  in 
England  in  1766,  when  the  disturbances 
in  America  interrupted  the  transportation 
system.  The  first  statute  authorising 
such  confinement  was  the  16  George  III. 
c.  44,  passed  in  1776,  for  two  years  only, 
but  afterwards  continued  by  two  other 
acts  of  parliament  till  it  was  repealed  by 
Ihe   19  George  III.  c.  74,  which  was, 


however,  founded  upon  the  same  prin- 
ciples with  the  1 6th,  and  may  be  consi- 
dered in  part  as  an  improved  edition  of 
that  act. 

Tl>e  notice  of  parliament  does  not  ap- 
pear to  have  been  called  to  the  hulks  be- 
tween the  passing  of  the  19  George  III. 
c.  74,  and  the  year  1783,  when  an  act 
was  passed,  the  24  George  III.  sess.  1, 
c.  12,  converting  the  hulks  from  prisons, 
in  which  criminals  were  to  be  punished 
by  hard  labour,  into  places  of  temporary 
confinement  for  convicts,  between  the 
period  of  their  sentence  to  transportation 
and  the  completion  of  the  necessary  ar- 
rangements for  carrying  that  sentence 
into  execution.  The  management  of  the 
convicts  was  given  to  officers  called  over- 
seers, whose  powers  corresponded  with 
those  of  the  superintendents  under  the 
former  act.  They  were  to  feed  and  clothe 
the  offender,  and  keep  him  in  such  man- 
ner, and  to  permit  him,  where  the  same 
could  be  safely  done,  to  labour  at  such 
places,  and  under  such  directions,  limita- 
tions, and  restrictions,  as  his  majesty  or 
certain  justices  of  the  peace  should  ap- 
point. In  case  the  convict  should  receive 
employment,  he  was  to  be  allowed  half 
the  return  arising  from  his  labour  for  his 
own  use;  but  it  was  provided  that  no 
convict  should  be  obliged  to  work. 

The  time  of  the  offender's  confinement 
was  to  be  reckoned  in  discharge  or  sati:>- 
faction  of  the  term  of  his  transportation, 
as  far  as  it  might  extend.  Similar  re- 
turns to  parliament  or  the  King's  Bench 
were  required  under  this  as  under  the 
former  act.  The  24  George  III.  sess.  1, 
c.  12,  was  repealed  by  the  24  George  III. 
sess.  2,  c.  56,  but  its  provisions  were  in- 
corporated in  this  act,  with  the  exception 
of  those  concerning  the  labour  of  the 
convicts,  which  it  was  provided  should 
be  compulsory.  This  last  act  was  con- 
tinued by  various  other  acts  till  the  year 
1815,  without  any  alteration  in  its  pur- 
pose, excepting  in  the  28  George  III. 
c.  24,  and  the  42  George  III.  By  the 
former  of  these  it  was  provided  that  the 
convicts  should  be  visited  and  treated  as 
offenders  sentenced  to  hard  labour,  and 
that  the  expenses  occasioned  by  their 
maintenance  or  death  should  be  defrayed 
by  the  overseers.  By  the  latter  the  inter- 
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est  of  the  contractors  was  limited  to  that 
of  supplying  provisions,  clothing,  and 
other  necessaries  to  be  consumed  in  the 
hulks.  The  55  George  III.  c.  156,  re- 
pealed and  re-enacted  by  the  56  George 
III.  c.  27,  empowers  the  king  to  appoint 
a  person  to  the  office  of  superintendent, 
and  the  persons  to  be  deputy  or  assistant 
superintendents,  also  resident  overseers. 
The  latter  of  these  acts  was  continued  by 
the  1  and  2  George  IV.  for  two  years, 
and  its  provisions  were  then  re-enacted 
with  some  variations,  in  the  5  George  IV. 
c.  34.  (^Statements  and  Observations  con- 
cerning the  Hulks,  by  George  Holford, 
Esq.,  M.P.) 

From  the  evidence  taken  before  a 
Committee  cf  the  House  of  Commons 
appointed  in  1832  to  inquire  into  the 
subject  of  secondary  punishments,  and 
before  a  Committee  of  the  House  of 
Lords  in  1835,  we  are  led  to  conclude 
that  no  material  changes  had  then  been 
effected  in  the  discipline  pursued  on 
board  the  hulks. 

The  stations  at  which  hulks  are  main- 
tained in  England  are  Portsmouth,  Gos- 
port,  Devonport,  Chatham,  Woolwich, 
Deptford ;  besides  Bermuda,  Gibraltar 
is  designed  to  be  a  foreign  station. 

The  following  returns  relating  to  the 
hulks  are  taken  from  the  reports  which 
were  made  by  the  superintendent  to  the 
government :— On  the  1st  January,  1841, 
there  were  3552  convicts  on  board  the 
various  hulks  in  England;  and  during 
the  year,  3625  more  were  received  into 
custody,  besides  63  transferred  from  the 
hulks  at  Bermuda.  Of  the  convicts  in 
custody,  and  those  received  in  the  course 
of  the  year,  in  all  7240,  2374  were  trans- 
ported to  Van  Diemen's  Land,  180  of 
whom  were  boys  under  sixteen  years  of 
age;  80  were  sent  to  Bermuda;  66  were 
transferred  to  the  Penitentiary  (Mill- 
bank)  ;  and  7  to  Parkhurst  prison :  262 
were  discharged ;  196  died  (being  2^  per 
cent,  upon  the  gross  number) ;  1  escaped ; 
leaving  4254  convicts  on  board  the  hulks 
in  England  on  the  31st  December,  1841. 
Of  the  total  number  received,  52  were 
known  to  have  been  transported*  before ; 
10  had  been  in  the  Penitentiary ;  1625  had 


*  ^'iiis  meaaa  luul  \tifia  in  the  liullu  before 


been  convicted  previously  of  various 
offences;  487  had  been  before  in  custody ; 
and  the  remaining  1451  were  not  known 
to  have  been  in  prison  before.  Three 
prisoners  were  received  during  the  year 
under  10  years  of  age  ;  213  between  the 
ages  of  10  and  15 ;  958  between  15  years 
and  20 ;  1612  between  the  ages  of  20  and 
30  years;  and  839  who  were  above  30 
years  of  age.  The  total  expense  of  the 
hulks  is  represented  for  the  year  as 
64,52 7Z.  10s.  7|rf.,  and  the  total  value  of 
the  labour  performed  as  72,386/.  16s.  6c(!. 
(7^70  Reports  of  John  Henry  Capper, 
Esq.,  Superintendent  of  Ships  and  Vessels 
employed  for  the  Confinement  of  Offenders 
under  Sentence  of  Transportation,  ordered 
to  he  printed  2\st  March,  1842.)  The 
total  expense  per  man  in  the  hulks  in 
England  is  18Z.  12s.  lie?.  The  average 
value  of  labour  per  man  is  estimated  at 
10/.  18s.  9rf.,  making  the  average  annual 
expense  per  man  it.  14s.  2c?.  The  total 
cost  per  boy  in  the  hulks  is  13/.  .5s.  ^d. 
The  value  of  the  labour  perfbrmed  by  the 
prisoners  in  the  hulks  at  Bermuda  leaves 
an  estimated  annual  profit  for  each  of 
13/.  3s.  6(/.  {Lord  John  Russell's  Note  on 
Transportation  and  Secondary  Punish- 
ment, 8th  January,  1839.) 

The  hulks  in  England  are  viewed 
merely  as  an  intermediate  establishment 
between  the  common  gaols  and  the  penal 
colonies,  for  prisoners  sentenced  to  trans- 
portation; but,  in  fact,  in  many  cases  they 
prove  a  substitute  for  that  punishment. 
They  are  considered  to  be  the  worst 
branch  of  secondary  punishment  in  Enij- 
land,  and  their  discontinuance  has  been 
urged. 

Prisons  {Prison,  French),  places  of 
safe  custody,  of  punishment,  and  reform. 

The  history  of  modern  improvements 
in  the  prisons  of  this  countrj'  begins  with 
the  labours  of  Mr.  Howard  in  the  last 
century.  In  the  first  section  of  Mr. 
Howard's  book  on  '  The  State  of  the 
Prisons  in  England  and  Wales,'  which  he 
entitles  *  A  General  View  of  the  Distress 
in  Prisons,'  published  in  1775,  he  presents 
a  summary  of  the  abuses  which  existed 
in  the  management  of  criminals  at  that 
time.  These  abuses  related  to  food,  ven- 
tilation, drainage,  want  of  classification 
of  prisoners ;  and  the  efiects  were  disease 
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and  the  farther  corruption  of  all  persons 
who  were  coalined  iu  prisons. 

The  labours  of  Howard  and  of  others 
were  but  slowly  attended  with  suc- 
cess. Nearly  fifty  years  after  the  date 
of  the  above  details  the  Prison  Discipline 
Society  remark,  that  there  yet  exist  many 
prisons  in  the  same  condition  as  that  in 
which  Howard  left  them — monuments  of 
the  justice  of  his  statements,  and  of  the 
indifference  with  which  his  recommen- 
dations had  been  regarded.  {Fifth  Report, 
p.  16.)  In  1818  it  appears  by  parlia- 
mentary returns,  that  out  of  518  prisons 
in  the  United  Kingdom,  to  which  upwards 
of  107,000  persons  were  committed  in 
tJiat  year,  23  prisons  only  were  classed 
or  divided  according  to  law  ;  59  pi'isons 
had  no  division  whatever  to  separate 
males  from  females;  136  had  only  one 
division  for  that  purpose ;  68  had  only 
two  divisions,  and  so  on ;  23  only  were 
divided  according  to  the  regulations  of 
the  statute  (24  George  III.  c.  54,  sect.  4) 
which  provides  for  eleven.  In  445  prisons 
no  work  of  any  description  had  been 
introduced ;  in  73  prisons,  though  some 
work  was  performed,  yet  the  number  was 
exceedingly  small  in  which  employment 
to  any  extent  had  been  carried  on.  In 
100  gaols  built  to  contain  only  8545 
prisoners,  there  were  at  a  time  13,057 
persons  confined. 

Classification  of  Offenders. — The  ar- 
gument of  those  who  wished  to  make  the 
experiment  of  classifying    prisoners    is  | 
thus  succinctly  stated  by  a  distinguished  \ 
xVmerican  writer  on  penal  jurisprudence  :  , 
— "  That,  as   a  place  of  punishment,   a 
prison  would  soon  lose  its  terrors  if  its  j 
depraved  inmates  were  suffered  to  enjoy  1 
the  society  within,  which  they  had  always 
preferred  when  at  large ;  and  that,  instead  ' 
of  a  place  of  reformation,  the  prison  would  j 
become  the  best  institution  that  could  be  i 
devised  for  instruction  in  all  the  mysteries  , 
of  vice  and   crime,  if  the  professors  of 
guilt  were  suffered  to  make  disciples  of 
those  who  may  be  comparatively  ignorant.  I 
To  remedy  this  evil   therefore  we  must 
resort  to  classification ;  first,  the  young 
must  be  separated  from  the  old ;  then  we 
must  make  a  division  between  the  novice 
and    the    practised    offenders.     Further  ; 
subdivisions  however  were  found  indis- 


pensable, in  proportion  as  it  was  dis- 
covered that  in  eacn  of  these  classes  there 
would  be  found  individuals  of  different 
degrees  of  depravity,  and  of  course  not 
only  corrupters,  but  those  who  were  ready 
to  receive  their  lessons.  Accordingly, 
classes  were  multiplied,  until  in  some 
prisons  in  England  we  find  them 
amounting  to  fifteen  or  more."*  The 
same  writer  exposes  the  fallacy  of  this 
argument  in  what  follows : — "  But  in  the 
consideration  of  this  question  these  evi- 
dent truths  seem  not  to  have  had  their 
proper  force :  first,  that  moral  guilt  is  not 
the  immediate  subject  of  human  observ 
ation;  nor,  if  discovered,  is  it  capable 
of  being  so  nicely  appreciated  as  to  enable 
us  to  assign  to  each  individual  who  may  be 
infected  with  it  his  comparative  place  in 
the  scale ;  and  if  it  could  be  discovered, 
it  would  appear  that  no  two  individuals 
could  be  found  contaminated  in  the  sanie 
degree :  secondly,  that  if  these  difficulties 
could  be  surmounted,  and  a  class  formed 
of  individuals  who  had  advanced  exactly 
to  the  same  point,  not  only  of  offence 
but  of  moral  depravity,  still  their  asso- 
ciation would  produce  a  further  progress 
in  both."  (Livingston's  Penal  Code  for 
the  State  of  Louisiana  ;  Introductori/ 
Report  to  the  Code  of  Reform  and  Prison 
Discipline,  p.  309;  see  also  q.  1784, 
Evidence  of  Samuel  Hoare,  Esq.  ;  Select 
Committee  of'  the  House  of'  Commons. 
1832.)  Classification  continues  to  be  the 
leading  principle  of  arrangement  in  many 
prisons;  in  others  the  object  contem- 
plated by  it,  namely,  the  prevention  of 
contamination,  is  further  sought  by  tlie 
prohibition  of  oral  communication  between 
the  prisoners. 

Of  the  prisons  which  have  been  sul)- 
jected  to  any  fundamental  changes  dur- 
ing the  last  twenty  years,  the  greater 
number  are  conducted  on  the  silent  sys- 
tem. The  advocates  of  this  system  sup- 
posed that  contamination  would  be  pre- 
vented by  the  intercourse  of  the  tongue 
being  prohibited.  The  first  objection  in- 
curred in  carrying  out  this  plan  was  the 
great  expense  of  employing  a  requisite 
number  of  officers  to  enforce  silence.  To 
mitigate  or  get  rid  of  this  objection, 
anolJ^er  evil  was  produced  by  the  intro- 
duction of  the  practice  of  giving  to  pri> 
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soners  a  control  over  other  prisoners. 
In  Coldbath  Fields  prison,  containing  on 
an  average  900  prisoners,  no  less  than 
218  were,  in  1837,  removed  from  the 
operation  of  the  law  and  the  endurance 
of  their  punishment  by  being  appointed 
to  offices  of  trust  or  control.  Besides 
these  218  there  were  54  regular  officers; 
so  that  272  persons  were  appointed  to 
superintend  G82  prisoners  (i.  e.  900  minus 
218,  M^ho  had  appointments),  being  in 
the  ratio  of  one  officer  to  2^  prisoners. 
With  all  this  wasteful  superintendence, 
involving  so  entire  a  sacrifice  of  dis- 
cipline, the  great  object  of  prisons  on  the 
principle  of  Coldbath  Fields  was  not 
attained.  "  The  minds  of  the  prisoners 
Csay  the  Inspectors  of  Prisons  in  their 
Report  for  that  year)  are  kept  under  per- 
petual irritation  by  the  prohibition  of 
speech,  their  ingenuity  at  work  to  find 
means  of  evading  it,  and  they  are  still 
further  depraved  by  frequent  subjection 
to  punishment  for  an  offence  of  a  merely 
arbitrary  character." 

Under  any  arrangements  the  principle 
on  which  such  prisons  are  conducted 
almost  necessarily  involves  great  and 
numerous  vices. 

The  power  of  establishing  rules  for 
prisons  is  vested  by  5  &  6  Wm.  IV.  c. 
38  in  the  secretary  of  state  for  the  home 
department.  Distinct  divisions  of  each 
prison  are  appropriated  to  male  and 
female  prisoners.  The  several  wards, 
cells,  yards,  &c.,  are  devoted  to  distinct 
classes  of  prisoners.  There  are  baths 
for  the  cleansing  and  bathing  of  pri- 
soners ;  a  fumigating  oven  for  the  cleans- 
ing and  disinfecting  of  their  clothes,  linen, 
or  bedding.  A  competent  number  of 
cells  adapted  to  solitary  confinement  for 
the  punishment  of  refractory  prisoners, 
and  for  the  reception  of  such  as  may  by 
law  be  sentenced  to  confinement  therein, 
is  provided.  Separate  rooms  are  pro- 
vided as  infirmaries  or  side  wards  for  the 
two  sexes,  and  as  far  as  possible  for  the 
different  descriptions  of  prisoners.  Every 
prisoner  is  provided  with  suitable  bed- 
ding, and  every  male  prisoner  with  a  sepa- 
rate bed,  hammock,  or  cot,  either  in  a 
separate  cell,  or  in  a  cell  with  not  less 
than  two  other  male  prisoners.  Con- 
venient places  are  set  apart  for  washiug. 


combing,  &c.,  and  yards  for  exercise. 
It  is  provided  by  law  that  the  visiting 
justices  appointed  at  each  quarter-sessio)) 
shall  meet  periodically  at  the  prison  and 
inspect  the  several  journals,  registers, 
and  books,  and  give  such  directions  as 
may  to  them  seem  necessary ;  that  they 
shall  regulate  a  scale  of  fines  to  be  levied 
by  the  governor  upon  the  subordinate 
officers  for  negligence  in  the  performance 
of  their  duties ;  that  they  may  suspend 
any  officer ;  examine  from  time  to  time 
the  state  of  the  buildings,  the  classifica- 
tion, separation,  inspection,  hard  labour, 
employment,  health,  diet,  instruction,  &c. 
of  the  prisoners;  also  into  the  amount 
and  disposal  of  their  earnings,  the  ex- 
penses attending  the  prison,  and  any  im- 
provement which  may  be  practicable; 
they  are  required  to  direct  such  books  as 
they  think  proper  to  be  distributed  for 
the  use  of  prisoners  who  do  not  belong 
to  the  established  church ;  they  may  en- 
ter into  contracts  for  the  employment  of 
prisoners  in  any  work  or  trade  within 
the  prison,  subject  to  the  sanction  of  the 
general  or  quarter  session;  they  may 
authorize  any  prisoner  to  be  employed 
in  the  service  of  the  prison,  but  not  in 
the  service  of  any  officer  in  control  or 
instruction  of  any  other  prisoner;  the}^ 
may  order  necessary  clothing  or  tools  to 
be  given  to  any  prisoner  on  his  dis- 
charge, or  may  pay  his  passage  home,  or 
present  him  with  such  a  moderate  sum 
of  money  as  they  may  think  fit :  they  are 
required  to  make  a  report  respecting  tlie 
state  of  the  prison  at  every  quarter-ses- 
sions :  in  case  of  contagious  disease,  or 
any  other  emergency,  they  are  em- 
powered to  issue  an  order  under  their 
hands  and  seals,  to  remove  the  prisoners 
to  some  other  prison  or  place  of  confine- 
ment within  their  jurisdiction;  in  case 
of  any  criminal  prisoner  being  guilty  of 
repeated  offence  against  the  rules  of  the 
prison,  or  of  any  greater  offence  than 
the  governor  is  authorized  to  punish,  a 
visiting  justice  may  order  the  offender 
to  be  punished  by  solitary  confinement ; 
and  in  case  of  absolute  necessity,  by  con- 
finement in  irons ;  a  visiting  justice  may 
receive  the  complaint  of  any  prisoner. 
Spirits,  wine,  beer,  and  tobacco  are  pro- 
hibited to  any  prisoner  excepting  in  cases 
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approved  of  by  the  surgeon.  For  every 
prison  it  is  provided  that  there  shall  be 
II  governor,  chaplain,  and  surgeon;  and 
for  the  female  branch  of  the  prison  a 
matron;  and  a  sufficient  number  of 
schoolmasters  and  mistresses,  male  and 
female  turnkeys,  and  subordinate  officers ; 
none  of  whom,  excepting  the  chaplain 
and  surgeon,  are  allowed  to  hold  any 
office  or  have  any  occupation  except  what 
refers  to  the  prison.  For  the  various 
rules  as  to  the  governor,  and  his  admi- 
nistration, the  chaplain,  surgeon,  and 
so  forth,  the  reader  may  consult  the 
Act. 

A  different  dress  is  worn  by  a  prisoner 
convicted  of  felony  from  one  convicted  of 
a  misdemeanor:  he  is  employed,  unless 
prevented  by  sickness,  at  such  hard 
labour  as  can  be  provided,  and  for  so 
many  hours  (not  exceeding  ten)  daily, 
except  on  Sundays,  Christmas,  Good- 
Friday,  or  any  public  fast  or  thanksgiv- 
ing day.  Some  descriptions  of  misde- 
meanants are  allowed  to  wear  their  own 
clothing  if  deemed  sufficient  and  proper ; 
and  they  have  various  other  privileges. 
Prisoners  convicted  of  felony,  but  not 
sentenced  to  hard  labour ;  prisoners  con- 
victed of  misdemeanour,  who  do  not 
come  under  the  description  contemplated 
in  the  above  detail ;  and  other  convicted 
prisoners  not  sentenced  to  hard  labour — 
must  be  clothed  in  a  particular  dress,  and 
employed  in  some  work  or  labour  which 
is  not  severe ;  and  they  are  restricted  to 
a  prison  diet.  They  are  required,  like 
all  other  prisoners,  excepting  misdemea- 
nants of  the  first  division,  to  preserve 
silence,  (pilules  and  Eegidations  for  the 
Government  of  Westminster  Bridewell,  as 
certified  bi/  the  Secretary  of  State  for  the 
Home  Department,  17 th  June,  1841;  JRe- 
oiilations  for  Prisons  in  Kngland  and 
Wales,  1840.) 

The  labour  which  is  most  generally 
imposed  in  prisons  conducted  on  the 
silent  system  is  that  of  picking  oakum, 
and  of  the  tread-wheel.  The  labour  of 
the  tread-wheel  is  at  present  chiefly 
applied  to  the  grinding  of  corn  and 
pumping  water  for  prison  consumption. 
(^See  Description  of  the  Tread-mill  for 
the  Employment  of  Prisoners,  with  Obser- 
vations on  its  Management,  published  by 


the  Committee  of  the  Society  for  the  hn^ 
provement  of  Prison  Discipline,  Sfc.) 

In  some  prisons  females  as  well  as 
males  are  employed  on  the  tread- wheel, 
the  application  of  this  mode  of  punish- 
ment to  either  or  both  of  the  sexes  being 
determined  by  the  discretion  of  thy 
justices  of  the  peace  in  connection  with 
each  prison.  The  application  of  tread- 
wheel  labour  to  women  is  liable  to 
occasion  miscarriage  in  cases  of  preg- 
nancy, and  in  various  ailments  of  the  sex 
it  is  apt  to  produce  serious  disease ;  it  is 
injurious  also  to  males  when  applied  for 
a  prolonged  period.  As  a  punishment  it 
is  very  unequal,  its  severity  depending 
upon  the  physical  strength  of  those  sub- 
jected to  it ;  and  it  has  been  administered 
with  great  want  of  uniformity  in  dif- 
ferent prisons. 

Another  mode  of  employing  prisoners, 
but  one  which  is  not  so  much  in  use  as 
the  tread-wheel,  is  with  the  crank  ma- 
chine, which  is  constructed  of  different 
sizes.  Plans  will  be  found  in  the  work 
to  which  we  refer.  (Description  of  the 
Tread-Mill,  and  of  the  Portable  Crank- 
Machine  by  Wm.  Hase.) 

The  average  expense  of  each  convict 
kept  in  a  House  of  Correction,  on  the 
silent  system,  is  about  55/.  or  56/.  for 
four  years.  (Lord  John  Russell's  Note 
on  Transportation  and  Secondary  Punish- 
ments, January  2,  1839. J 

Separate  imprisonment  differs  front 
what  is  ordinarily  understood  by  solitary 
imprisonment  in  the  following  particulars : 
— "  In  providing  the  prisoner  with  a  large, 
well-ventilated,  and  lighted  apartment, 
instead  of  immuring  him  in  a  confined, 
ill-ventilated,  and  dark  cell ;  in  providing 
him  with  everything  that  is  necessary  to 
his  cleanliness,  health,  and  comfort  dur- 
ing the  day,  and  for  his  repose  at  night, 
instead  of  denying  him  those  advantages ; 
in  supplying  him  with  sufficient  food  of 
wholesome  quality,  instead  of  confining 
him  to  bread  and  water ;  in  alleviating 
his  mental  discomfort  by  giving  him 
employment,  by  the  regular  visits  of  the 
officers  of  the  prison,  of  the  governor, 
surgeon,  turnkeys,  or  trades'  instructors, 
and  particularly  of  the  chaplain,  instead 
of  consigning  him  to  the  torpor  and  other 
bad  consequences  of  idleness,  and  the 
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misery  of  unmitigated  remorse ;  in  sepa- 
rating him  from  none  of  the  inmates  of 
the  prison  except  his  fellow-prisoners, 
instead  of  cutting  him  off  as  far  as  naay 
be  from  the  sight  and  solace  of  human 
society ;  in  allowing  him  the  privilege  of 
attending  both  chapel  and  school,  for  the 
purposes  of  public  worship  and  education 
in  class  (securing  on  these  occasions  his 
complete  separation  from  the  sight  and 
hearing  of  his  fellows),  instead  of  ex- 
cluding him  from  divine  service  and  in- 
struction ;  in  providing  him  with  the 
means  of  taking  exercise  in  the  open  air, 
whenever  it  is  necessary  and  proper,  in- 
stead of  confining  him  to  the  unbroken 
seclusion  of  his  cell."  (^Inspectors'  Re- 
port, 1838.)  Arguments  both  for  and 
against  this  system  have  been  urged  with 
considerable  force.  {Australiana,  or 
Thoughts  on  Convict  Management ;  and 
A  General  View  of  The  Social  System 
(rf  Convict  Management,  Sj-c,  by  Captaii. 
Maconochie ;  The  Merits  of  a  Home  and 
of  a  Colonial  Process  ;  of  a  Social  and 
of  a  Separate  System  of  Convict  Manage- 
vtmt,  by  F.  M.  Innes;  Reports  of  the 
Inspectors  of  Prisons.) 

The  separate  system  originated  in  this 
country  in  the  year  1 790,  and  was  first 
tried  in  the  county  gaol,  Gloucester. 
This  building  was  provided  with  cells 
in  which  prisoners  were  confined  apart, 
dfty  and  night,  from  the  hour  of  admission 
to  that  of  discharge.  Those  confined 
under  short  sentences  were  denied, 
those  under  long  sentences  were  provided 
with,  employment.  Moral  and  religious 
instruction  was  given  in  the  cells  and  in 
the  chapel.  This  discipline  was  enforced 
during  seventeen  years,  in  which  period 
there  were  very  few  re-commitments. 
But  the  increase  of  population  demanding 
increased  prison  accommodation,  the 
system  was  abandoned  to  make  room  for 
additional  prisoners.  In  1811  the  favour- 
able opinion  conceived  of  separation  in 
prisons  by  a  committee  of  the  House  of 
Commons  led  to  a  recommendation  "  that 
a  separate  prison  should  be  erected  in 
the  first  instance,  for  the  counties  of 
London  and  Middlesex,  and  that  measures 
should  be  taken  for  carrying  on  the  peni- 
tentiary system,  as  soon  as  might  be 
practicable,    in    different   parts    of  the 


country."  In  the  following  year  (1812) 
the  act  52  Geo.  III.  c.  44,  was  framed 
in  conformity  with  the  committee's  re- 
commendation, by  which  act  the  Peni- 
tentiary at  Millbank  was  commenced  in 
1813 — subsequent  acts  granting  leave  to 
increase  its  accommodations.  In  1821 
this  great  prison  was  completed  for 
the  reception  of  1200  convicts,  for 
England,  Scotland,  and  Wales.  The 
separate  system  did  not  begin  to  be 
carried  out  for  some  years  after  the 
establishment  of  Millbank  Penitentiary, 
and  after  having  been  for  some  time  in 
operation  it  was  abandoned,  owing  to  the 
great  mortality  which  prevailed  there. 
This  mortality,  it  is  alleged,  resulted  from 
the  unhealthiness  of  the  situation  in 
which  the  Penitentiary  is  built,  and  all 
connection  of  it  with  the  separate  system, 
in  the  nature  of  a  consequence,  is  denied. 
(^Inspectors'  Reports.) 

A  model  prison  on  the  separate  system 
at  Pentonville,  London,  has  been  com- 
pleted, and  others  have  been  built  or 
projected  in  different  parts  of  England ; 
the  success  or  failure  of  which  will  deter- 
mine whether  the  system  shall  or  shall 
not  become  general.  The  Fourth  Report 
of  the  Inspectors  of  Prisons  explains  the 
general  principles  followed  in  the  con- 
struction of  the  Model  or  Pentonville 
prison. 

Any  estimate  of  the  expense  per  pri- 
soner of  the  separate  system  must,  until 
that  system  has  been  for  some  time  in 
operation,  be  liable  to  dispute.  At  Mill- 
bank  Penitentiary  (which  is  allowed  to 
be  an  imperfect  criterion)  the  net  annual 
expense  of  each  prisoner,  deducting  his 
earnings,  is  said  to  be  24Z.  6s.  6rf.  (Lord 
John  Russell's  Note  on  Transportation 
and  Secondary  Punishments.)  It  is  urged 
by  the  advocates  of  the  system  that  the 
sentence  of  imprisonment  in  a  separate 
prison  need  be  only  a  half  or  two-thirds 
the  duration  of  a  sentence  to  any  other 
prison  for  it  to  be  as  severe  and  as 
much  dreaded,  and  that  the  difference  of 
expense  will  be  thus  made  up. 

The  improvement  in  prison  discipline 
has  little  more  than  commenced;  and 
even  in  the  metropolis  vices  which  have 
been  long  admitted  as  such  continue  in 
undiminished  force.    The  description  of 
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the  great  gaol  of  Newgate,  given  by  the 
Inspectors  of  Prisons  in  their  Report  for 
1837,  equally  applied  in  the  year  1842: — 
"  The  prisoners  are  associated  in  smaller 
numbers  than  formerly,  but  they  are 
thrown  into  closer  contact,  and  com- 
panionship is  more  directly  facilitated; 
their  mutual  acquaintance  is  more  per- 
fect; their  knowledge  of  each  other's 
habits,  tempers,  and  capacities  is  more 
readily  acquired,  more  firmly  established, 
and  more  mischievously  brought  to  bear 
against  the  interests  of  society  and  their 
own  well-being  and  reformation.  What 
(say  the  inspectors)  but  mischief,  inevit- 
able and  manifold,  can  be  expected  from 
locking  up  from  morning  to  night,  with- 
out intermission  and  change,  in  utter 
idleness  (in  numbers  varying  ft-om  three 
to  fifteen,  or  even  more),  the  most  aban- 
doned characters,  adepts  in  crime,  com- 
pelled associates  with  the  uninitiated  or 
trivial   offender?" 

The  new  County  Gaol  and  House  of 
Correction  at  Reading,  Berkshire,  has 
been  constructed  for  the  application  of 
the  separate  system,  and  has  now  (1846) 
been  more  than  two  years  in  operation. 
Alterations  have  recently  been  made  in 
the  Hertford  County  Prison,  for  the  same 
purpose.  The  results  have  been  in  the 
highest  degree  satisfactory  wherever  the 
system  has  been  brought  into  operation. 

Criminals  are  sometimes  punished  by 
fine,  and  sometimes  by  whipping.  Fine 
is  imposed  for  criminal  offences  only  in 
peculiar  cases — where,  for  instance,  the 
offender  is  a  wealthy  person.  Whipping 
is  seldom  used  excepting  in  the  case  of 
juvenile  offenders,  or  as  a  disciplinary 
punishment  in  the  hulks  or  in  prison. 
But  the  principle  of  corporal  punishments, 
in  England,  as  everywhere  else,  is  becom- 
ing daily  more  unpopular,  and  its  prac- 
tice going  into  disuse.  Another  mode  of 
panishment,  but  one  which  has  also 
nearly  passed  into  desuetude,  is  that  of 
the  stocks. 

Prisoners  committed  for  trial  or  for 
examination  are  permitted  to  wear  their 
own  clothing  in  prison,  provided  it  be 
sufficient ;  they  are  not  compelled  to  work 
or  labour;  but  at  their  own  request  or 
oith  their  own  consent  may  be  supplied 
with  any  work  not  severe,  or  thav  may, 
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at  their  own  expense,  procure  any  em- 
ployment, materials,  and  tools  which  the 
governor  may  deem  safe  and  proper. 
Provided  no  bill  has  been  found  against 
a  prisoner,  or  that  upon  his  trial  he  has 
been  acquitted,  he  is  allowed  such  a 
proportion  of  the  amount  of  his  earnings 
as  the  visiting  justices  deem  fit  and  rea- 
sonable. Prisoners  of  this  cluss  are  per- 
mitted to  see  their  friends  on  any  week- 
day without  any  order,  within  specified 
hours ;  and  their  legal  adviser  at  any 
reasonable  hour.  Letters  to  and  from 
them  are  subject  to  the  inspection  of  the 
governor.  They  are  liable,  in  case  of 
their  being  riotous,  or  disorderly,  or  be- 
ing guilty  of  a  breach  of  the  regulations, 
to  be  confined  in  separate  cells,  and  be 
allowed  no  other  food  from  the  county 
than  bread  and  water.  {Begnlations  for 
Prisons  in  England  and  Wajes,  issued  by 
the  Secretary  of  State,  1841.) 

The  application  of  the  separate  system 
to  untried  prisoners  remains  yet  to  be 
carried  into  more  complete  operation. 
Clerkenwell  Prison,  Middlesex,  has  been 
taken  down,  and  a  new  County  Gaol, 
on  the  separate  system,  for  the  untried 
and  for  prisoners  under  examination,  is 
in  progress  of  construction,  on  an  en- 
larged site  and  extended  scaie. 

The  disposal  of  criminals  af^er  the  ex- 
piration of  the  period  of  their  imprison- 
ment is,  in  England,  one  of  the  most  diffi- 
cult questions  connected  with  punish- 
ments, and  it  is  one  for  the  settlement  of 
which  no  measures  have  yet  been  adopted 
or  devised.  Until  this  deficiency  is  sup- 
plied, under  any  system  of  secondary  pu- 
nishment whatever,  the  immense  amount 
of  recommitments  which  take  place  in  this 
country  may  be  expected  to  continue. 
The  amount  of  recommitments  is  an  evi- 
dence not  merely  of  the  ineflSciency  of  par- 
ticular modes  of  punishment,  but  probably, 
more  generally,  of  the  difficulty  of  find- 
ing employment  in  this  country.  Mr. 
Bentham  suggested  several  means  where- 
by this  object  might  be  met :  employ- 
ment in  the  army  or  navy ;  the  encou- 
ragement of  voluntary  emigration  to  the 
colonies;  the  requiring  of  security  for 
good  behaviour,  with  liberty  to  the  surety 
to  contract  for  the  prisoner's  labour ;  or 
a  subsidiary  establishment  for  tr-.e  recep- 
3h 


TRANSPORTATION. 


[  834  ] 


TRANSPORTATION. 


tion  of  the  prisoners  under  a  modified 
kind  of  imprisonment.  Of  these  methods 
it  is  not  improbable  that  the  encourage- 
ment of  voluntary  emigration  will  be  re- 
solved upon.  It  is  a  question  whether 
the  emigration  should  not  be  compulsory 
instead  of  voluntary.  But  to  this  it  has 
been  objected,  that  making  emigration 
thus  as  it  were  a  punishment  or  part  of 
a  punishment,  would  tend  to  render  it,  by 
association  of  ideas,  a  mark  of  disgrace, 
whereas  it  is  desirable  that  industry 
should  be  encouraged  to  find  channels  for 
itself  in  the  colonies. 

Until  recently  there  was  no  further 
distinction  observed  in  the  discipline  of 
juvenile  offenders  than  by  their  separate 
classification  from  the  adults  in  the  hulks, 
in  prisons,  &c.,  where  they  were  put  to 
the  same  or  nearly  the  same  routine  of 
duties  as  the  adults :  but  with  the  esta- 
blishment of  the  Parkhurst  Reformatory, 
in  the  Isle  of  Wight,  the  commencement 
of  systematic  improvement  in  this  respect 
has  been  made. 

The  objects  sought  to  be  attained  at 
the  Parkhurst  prison,  are  the  penal  cor- 
rection ot  boys  with  a  view  to  deter  juve- 
nile offenders  generally  from  the  com- 
mission of  crime,  and  their  moral  reform- 
ation. The  disposal  of  the  boys  at  Park- 
hurst on  release  is  a  question  of  some 
difficulty.  Of  those  liberated  since  its 
establishment  some  have  been  appren- 
ticed to  the  trades  in  which  they  were 
educated  there ;  others  have  been  sent  to 
the  Refuge  for  the  Destitute,  and  the 
Philanthropic  Institution,  and  a  consider- 
able number  have  been  sent  to  New  Zea- 
land. Nine  years  have  now(1846)  ^lapsed 
since  the  opening  of  the  Parkhurst  Prison, 
and  its  results  have  been  highly  satisfac- 
tory. The  establishment  originally  pro- 
vided for  320  boys,  but  it  has  been  so 
materially  enlarged  as  to  be  capable  of 
accommodating  720. 

Provision  has  also  been  recently  made 
at  the  Millbank  Prison,  Westminster,  for 
the  probationary  confinement  of  200 
youths,  from  16  to  20  years  of  age. 
There  is  now  sufficient  provision  for 
juvenile  transports;  but  further  establish- 
ments, on  the  reformatory  plan,  are  still 
"Inquired  for  those  boys  who  from  their 
heuder  ag^*  and  small  size  are  unfit  to  be 


transported,  and  for  various  descriptions 
of  minor  juvenile  offenders. 

The  Prisons  Regulation  Act  (5  and  6 
Wm.  IV.  c.  38)  empowers  one  of  the 
principal  Secretaries  of  State  to  appoint  a 
sufficient  number  of  persons,  not  exceed- 
ing five,  to  visit  and  inspect,  either  singly 
or  together,  every  gaol,  bridewell,  house 
of  correction,  penitentiary,  or  other  prison 
or  place  for  the  confinement  of  prisoners, 
in  any  part  of  Great  Britain ;  and  to 
examine  officers,  inspect  books  and 
papers,  and  inquire  into  all  matters  rela- 
ting to  the  management  and  discipline  cf 
such  place  of  confinement,  and  to  deliver 
to  the  Secretary  of  State  a  Report  there- 
on. 

The  Tenth  Report  of  the  Inspsctors 
of  Prisons  for  the  Home  District,  is 
dated  August  8,  1845,  and  states — that 
prison  discipline  and  management  have 
been  generally  improved ;  that  great 
success  has  attended  the  application  of 
the  separate  system,  "by  which  alone," 
they  observe,  "  we  are  convinced,  the 
prevalence  of  crime  can  be  stayed,  and 
the  morals  and  habits  of  the  prisoners  can 
be  permanently  amended  ;"  that,  under 
this  system,  the  health  as  well  as  the  cha- 
racter of  the  prisoners  have  been  im- 
proved, and  the  number  of  prison  punish- 
ments greatly  diminished ;  and  that  it  is 
especially  suitable  for  persons  untried, 
who  ought  neither  to  be  exposed  to 
the  contamination  of  association  with 
other  prisoners  nor  subjected  to  the  irri- 
tating regulations  of  the  silent  system. 
The  inspectors  object  in  very  decided 
terms  to  tread-wheel  labour,  as  being  op- 
posed to  the  foraiation  of  permanent 
habits  of  useful  labour,  which  ought  to 
be  aimed  at  in  prison  discipline,  rather 
than  compulsory  labour  for  the  mere  pur- 
pose of  punishment.  The  Report  states 
that  a  great  reduction  has  taken  place  in 
the  number  of  debtors  committed  to 
prison,  which  has  been  in  consequence  of 
the  act  (7  and  8  Vict,  c  96)  to  amend 
the  law  of  insolvency,  which  came  into 
operation  August  9,  1844.  For  instance, 
in  the  Debtors'  Prison,  for  London  and 
Middlesex,  the  number  committed  be- 
tween August  9,  1843,  and  August  9, 
1844,  was  2,529;  whilst  between  August 
9,  1844,  and  August  9,  1845,  the  numbcir 
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was  only  656,  showing  a  decrease  of 
285*5  per  cent.  The  Inspectors  recom- 
mend urgently  the  formation  of  district 
prisons  for  juvenile  offenders,  where  they 
may  be  kept  apart  from  the  contamination 
of  the  common  gaols.  As  exceptions  to 
the  general  improvement  which  has 
taken  place  in  prison  management  and 
discipline,  the  inspectors  state  that  no 
improvements  have  been  effected  in  the 
prisons  of  the  county  of  Bedford;  and 
with  reference  to  the  prisons  of  the  city 
of  London  they  say,  "  We  are  compelled, 
by  an  imperative  sense  of  duty,  to  advert, 
in  terms  of  decided  condemnation,  to  the 
lamentable  condition  of  the  prisons  of  the 
city  of  Loudon  —  Newgate,  Giltspur- 
street  Compter,  and  the  City  Bridewell 
— in  which  the  master-evil  of  gaol  associ- 
ation, and  consequent  contamination,  still 
continues  to  operate  directly  to  the  encou- 
ragement of  crime," ..."  We  have  often 
recorded  our  opinion  with  reference  to 
this  subject,  and  we  shall  not  fail  to 
repeat  our  protest  against  the  prisons  of 
the  city  of  London,  until  we  see  substi- 
tuted," &c. 

The  Tenth  Report  of  the  Inspectors  of 
Prisons  for  the  Northern  and  Eastern 
District,  which  is  dated  February  20, 
1846,  states  that  a  very  material  decrease 
has  taken  place  in  the  criminal  popula- 
tion of  the  district  during  the  years  1844 
and  1845;  and  that  the  prisons  continue 
in  a  state  of  improvement.  The  Inspector 
remarks,  that  in  consequence  of  the  pass- 
ing of  the  8  and  9  Vict.,  c.  127,  which 
authorizes  the  imprisonment,  for  short 
terms,  of  debtors  who  have  contracted 
their  debts  under  fraudulent  circum- 
stances, there  has  been  some  increase  in 
the  number  of  prisoners  committed  on 
that  account. 

As  to  the  great  reduction  in  the  number 
of  debtors  in  consequence  of  the  7  and  8 
Vict.  c.  96,  coming  into  operation,  and 
the  increase  in  the  number  of  debtors 
committed,  as  having  contracted  debts 
under  fraudulent  circumstances,  in  con- 
sequence of  the  passing  of  the  8  and  9 
Vict.  c.  127,  it  will  be  useful  to  refer  to 
the  remarks  under  the  article  Insolvent, 
p.  114,  &c.  The  facts  stated  by  the 
t  eports  do  not  in  this  instance  prove  that 
tbiire  was  any  social  improvement,  be- 


cause the  number  of  commitments  were 
diminished  under  the  7  and  8  Vict.  c.  96  : 
the  true  conclusion  is,  that  a  number  of 
dishonest  debtors  were  let  out  of  prison  or 
did  not  get  into  prison,  and  that  is  all. 
The  increased  number  of  committals  of 
fraudulent  debtors  under  the  8  and  9 
Vict.  c.  127,  confirms  this  conclusion. 
It  is  true  that  the  inspectors*  report  merely 
gives  the  decrease  in  the  number  of  im- 
prisoned debtors  under  7  and  8  Vict, 
c.  96,  as  a  fact;  but  it  is  possible  that 
some  persons  might  draw  the  wrong  con- 
clusions from  this  fact. 

The  Tenth  Report  of  the  Inspector  of 
Prisons  for  the  Southern  and  Western 
District,  which  is  dated  August  4,  1845, 
states  that  beneficial  alterations  are  taking 
place,  both  in  the  construction  of  prisons 
and  in  prison  discipline,  and  speaks  in 
terms  of  approbation  of  the  results  of  the 
application  of  the  separate  system. 

There  are  several  institutions  auxiliary 
to  the  penal  institutions  of  the  country. 
The  institutions  referred  to  are  either 
wholly  supported  by  voluntary  contribu- 
tions, or  partly  by  voluntary  contributions 
and  annual  parliamentary  grants,  and 
their  objects  are  to  receive  convict  youths 
after  they  have  endured  the  sentence  of 
the  law,  as  voluntary  inmates,  and  to 
educate  them  in  suitable  branches  of 
knowledge,  and  in  useful  trades ;  or  to 
receive  the  destitute  offspring  of  adult 
convicts  who  have  been  executed  or  trans- 
ported, or  are  imprisoned  for  a  length- 
ened period,  and  to  give  them  the  advan- 
tages mentioned.  In  the  metropolis  there 
are  the  Refuge  for  the  Destitute,  and  the 
Philanthropic  Society's  Institution. 

The  Refuge  for  the  Destitute  was 
founded  in  1805,  and  incorporated  by 
Act  of  Parliament  in  1838.  It  is  a  place 
of  refuge  for  young  persons  of  both  sexes, 
discharged  from  penal  confinement;  or 
who,  having  lost  their  character  by  dis- 
honest practices,  are  unable  to  procure  au 
honest  maintenance.  The  females  in  the 
establishment  are  employed  in  washing 
and  in  needlework,  for  which  the  institu- 
tion contracts  with  the  public,  and  in 
household  work.  The  males  are  em- 
ployed in  shoemaking,  tailoring,  and  pre- 
paring fire- wood  for  sale. 

The  Philanthropic  Society  embraces  in 
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its  scheme,  besides  juvenile  criminals,  the 
destitute  offspring  of  criminals.  The 
education  given  at  the  Society's  institu- 
tion, in  addition  to  the  details  at  the 
Refuge,  includes  the  trades  of  printing, 
bookbinding,  rope  and  twine-making. 
To  those  young  men  who,  after  quitting 
the  institution,  bring  satisfactory  testi- 
monials from  their  masters  by  whom  they 
have  been  employed  of  honesty,  sobriety, 
and  steady  habits,  rewards  varying  in 
amount  are  given  at  the  end  of  one  and 
two. years  respectively.  This  institution 
is  entirely  dependent  upon  voluntary 
contributions.  (An  Account  of  the  Phi- 
lanthropic Society,  1842,  printed  at  the 
Institution.) 

The  prisons  of  Scotland  were  in  a  state 
of  gross  mismanagement  when,  in  1826, 
a  Committee  of  the  House  of  Commons 
was  appointed  to  inquire  into  the  subject. 
The  recommendations  of  that  committee, 
the  appointment  of  inspectors,  and  the 
passing  of  an  act  of  parliament  (2  &  3 
Vict.  c.  46),  by  which  the  burden  of  main- 
taining prisons  is  removed  from  the  royal 
burghs,  and  provided  for  by  a  general 
rate  upon  property,  and  their  manage- 
ment is  devolved  upon  county  boards  and 
upon  a  general  board  sitting  in  Edin- 
burgh, have  led  to  some  improvements, 
and  paved  the  way  for  still  greater. 
This  act,  which  was  passed  in  August, 
1839,  is  to  continue  in  force  ten  years. 
Where  system  can  be  said  to  have  been 
attempted  in  Scotland,  it  has  been  one  of 
those  which  we  have  noticed  in  connection 
with  England.  The  separate  system  has 
been  for  several  years  in  force  at  Glas- 
gow in  respect  to  prisoners,  the  duration 
of  whose  sentence  is  six  months  or  under, 
and,  according  to  the  reports  of  the  in- 
spectors of  Scotch  prisons,  with  generally 
good  effects,  although  the  construction  of 
the  prison  in  which  the  system  is  con- 
ducted is  not  completely  favourable.  The 
difficulty  of  procuring  employment  on 
release  from  prison  has  however  been  so 
great,  that  lately  criminals  in  confinement 
at  the  Glasgow  penitentiary,  when  in  pros- 
pect of  their  liberation,  have  been  found 
to  threaten  the  commission  of  crimes  for 
which  they  might  again  be  sent  there. 
Another  separate  prison  has  been  estab- 
lished at  Perth,  and  the  extension  of  the 


system  is  contemplated  by  the  botinl 
of  direction  in  connection  with  Scotch 
prisons,  provision  for  the  purpose  having 
been  made  already  by  parliament. 

The  Seventh  Report  of  the  Board  of 
Directors  of  Prisons  in  Scotland  is  dated 
February  11,  1846,  and  gives  an  account 
of  the  proceedings  of  the  Board  with  re- 
lation to  the  General  Prison  at  Perth  ; 
the  proceedings  with  relation  to  Local 
Prisons ;  a  statement  of  Receipts  and  Ex- 
penditure during  the  year  1845,  and  an 
estimate  of  the  funds  which  will  be  re- 
quired for  the  year  1846. 

The  gaols  of  Ireland  are  regulated  by 
an  act  of  parliament  (7  Geo.  IV.  c.  74) 
passed  in  1826,  by  which  annual  reports 
of  the  state  of  the  several  prisons  are  re- 
quired from  inspectors  of  prisons  who 
had  been  appointed  some  years  previously. 
From  the  reports  of  the  inspectors  a 
lamentable  picture  is  to  be  drawn  of  the 
management  of  the  prisons  so  recently  as 
1841.  Industry  appears  to  have  been 
only  partially  introduced;  classification, 
where  it  is  attempted,  is  of  the  most  im- 
perfect description,  and  lunatics  are  fre- 
quently committed  to  prison  simply  as 
being  dangerous  to  society,  of  which  prac- 
tice the  results  are,  "  that  each  prison  in 
the  kingdom  has  charge  of  from  five  to 
ten  lunatics,  and  even  more,  to  the  great 
injury  of  the  internal  discipline  and  peace 
of  the  establishment,  as  well  as  to  the 
poor  individuals,  as  there  is  no  proper 
accommodation  for  them,  or  means  of 
treating  the  disease  with  a  view  to  cure." 
(Report  of  the  Inspectors  of  Prisons  for 
Ireland,  1842,  p.  9.) 

As  to  the  prisons  in  the  British  depen- 
dencies, the  following  authorities  may  be 
referred  to : — "  Resolution  recorded  by 
the  Government  of  India  on  the  8th  of 
October,  1838,  after  taking  into  conside- 
ration the  Report  of  the  Committee  on 
Prison  Discipline,"  Calcutta,  1838;  "Re- 
port of  the  Committee  on  Prison  Disci- 
pline to  the  Governor-General  of  India 
in  Council,"  January  8,  1838  Calcutta; 
"  Report  of  Captain  J.  W.  Pringle  on 
Prisons  in  the  West  Indies,"  July,  1 838 ; 
and  as  to  Lower  Canada,  the  "  Report  of 
the  Hon.  D.  Mondelet  and  J.  Neilsou, 
Esquires,"  Quebec,  1835. 
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TREASURE-TROVE,  in  legal  Latin 
called  thesaurus  inventus,  is  a  branch  of 
the  revenue  of  the  crown  of  England,  and 
belongs  to  the  king  or  his  grantees.  Where 
coin,  plate,  or  precious  metals  are  found 
hidden  in  the  earth  or  any  private  place, 
and  the  owner  or  person  who  deposited 
them  is  unknown,  the  property  becomes 
vested  in  the  king  by  virtue  of  his  pre-  j 
rogative.  But  if  the  owner  is  known,  or 
is  ascertained  after  the  treasure  is  found, 
the  property  belongs  to  him  and  not  to 
the  king.  By  a  constitution  of  Hadrian 
(iTist.  i.  tit.  i.,  §  39),  if  a  man  found 
treasure  {thesauri)  in  his  own  ground,  it 
belonged  to  the  finder,  and  also  if  he 
found  it  in  a  place  which  was  sacer  (sacred 
to  the  gods  above),  or  religious  (sacred  to 
the  Dii  Manes).  If  a  man  found  treasure 
accidentally  in  another  man's  ground,  the 
constitution  gave  half  to  the  finder,  and 
half  to  the  owner  of  the  ground.  If  he 
found  treasure  in  the  ground  of  the  em- 
peror, the  finder  had  half,  and  the  emperor 
half;  and  the  law  was  the  same  if  the 
ground  belonged  to  the  fiscus,  or  to  the 
Roman  people,  or  to  any  civic  community. 
A  constitution  of  the  Emperors  Leo  and 
Zeno  {Cod.  x.  tit.  15)  is  to  the  same 
eftect  as  far  as  it  goes.  Grotius  says  that 
the  title  of  the  prince  to  treasure-trove 
had  in  modern  times  been  so  generally 
established  in  Europe  as  to  have  become 
'  jus  commune  et  quasi  gentium'  {De  Jure 
Belli  et  Pads,  lib.  ii.  c.  viii.  §  7).  The 
law  of  England  adopts  the  Roman  defi- 
nition of  treasure-trove  of  Paul  us  (IJi^. 
41,  tit.  i.  §  31).  "  Treasure  (thesaurus)  is 
an  antient  deposit  of  money,  of  which 
there  is  no  record  so  as  to  give  it 
owner :  for  thus  it  becomes  his  who  has 
found  it,  because  it  does  not  belong  to 
another ; "  and  to  entitle  the  crown  to  the 
property,  it  must  appear  to  have  been 
hidden  or  deposited  by  some  one  who  at 
the  time  had  the  intention  of  reclaiming  j 
it.  Whenever  therefore  the  intention  to  I 
abandon  appears  from  the  circumstances —  | 
as  for  instance,  where  the  property  has 
been  found  in  the  sea,  or  in  a  pond  or 
river,  or  even  openly  placed  upon  the 
surface  of  the  earth — it  belongs  to  the 
finder.  In  England  the  ooncealment  of 
treasure-trove  from  the  king  was  ap- 
parently formerly  a  capital  offence;  at 


present  it  is  a  misdemeanour  punishable 
by  fine  and  imprisonment,    (Blackstone's 
Commentaries,  vol.  i,  p.  295.) 
TREASURER.    [iMunicipal  Corpo- 

EATIONS,  p.  391.] 

TREASURY,  a  department  of  the  Bri- 
tish government  which  controls  the  ma- 
nagement, collection,  and  expenditure  of 
the  public  revenue.  It  is  the  business  of 
another  department,  the  ExcLequer,  to 
take  care  that  no  issues  of  public  monej 
are  made  by  the  Treasury  without  their 
being  in  conformity  with  the  authority 
specially  enacted  by  parliament.  When 
money  is  to  be  paid  on  account  of  the 
public  service,  this  is  almost  always  done 
on  the  authority  of  a  Treasury  warrant ; 
and  in  other  cases  the  countersign  of  the 
Treasury  is  requisite.  The  Board  of 
Treasury  consists  of  the  prime  minister 
and  the  chancellor  of  the  exchequer. 
The  real  oflBce  which  the  premier  holds 
is  generally  that  of  first  lord  of  the 
Treasury.  There  are  also  four  junior 
lords,  who  have  usually  seats  in  pai- 
liament,  as  have  also  the  two  joint  secre- 
taries of  the  Treasury.  The  departments 
immediately  subordinate  to  the  Treasury 
are  the  boards  of  customs,  of  excise,  of 
stamps  and  taxes,  and  the  post-ofiice,  the 
various  officers  in  which  are  to  a  greiit 
extent  appointed  by  the  lords  of  the 
Treasury;  and  this  constitutes  an  im- 
portant part  of  the  patronage  of  the 
ministry.  The  control  of  the  Treasury 
over  the  different  boards  of  re»enue  and 
other  departments  is  said  to  be  much  le.-s 
complete  now  than  it  was  fifty  years  ago. 
Constitutionally,  its  authority  ought  tobe 
paramount.  The  duties  of  the  board  «  t 
Treasury  are  heavy  and  multifarious,  al 
exceptional  cases  in  matters  relating  to 
the  revenue  being  referred  to  it.  Previous 
to  1839  the  annual  parliamentary  grant 
for  education  was  dispensed  by  the  Trea  - 
sury ;  but  from  this  business,  to  which  it 
certainly  could  not  pay  sufficient  atten- 
tion, it  was  relieved  by  the  appointment 
of  the  committee  of  Privy  Council  ou 
Education.  The  offices  of  the  Treasu  y 
are  in  Whitehall.  The  amount  paid  in 
salaries  of  lOOuZ.  and  upwards,  is  about 
.'50,000/.  a  year.  The  First  Lord  of  the 
Treasury  receives  5000/.  a  year;  two 
secretaries  of  the  Treasury  receive  250Ui. 
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a  year  each,  and  the  assistant-secretary 
20boi.  a  year ;  the  solicitor  of  the  Trea- 
sury receives  2850Z.  a  year;  four  com- 
missioners of  the  Treasury  receive  1 200/. 
a  year  each;  and  other  officers  receive 
sums  varying  from  lOOOZ.  to  1500/.  each. 
The  amount  paid  in  salaries  below  1000/. 
a  year  we  have  no  means  of  ascertaining. 
(Lord  Congleton's  Financial  Reform,) 

TREATY  (from  the  French  traite) 
means  literally  that  which  has  been  drawn 
up,  or,  in  other  words,  arranged  and 
agreed  upon,  by  two  or  more  parties,  who 
are  accordingly  called  the  contracting 
parties. 

Although  a  treaty  is  commonly  defined 
to  be  an  agreement  made  with  one  another 
by  two  or  more  governments,  it  is  not 
necessary  that  every  party  to  a  treaty 
should  always  be  a  sovereign  power  or  an 
independent  political  society.  Bodies  of 
persons  or  even  individuals,  may  be  em- 
powered to  enter  into  treaties.  Thus  the 
English  East  India  Company  has  the 
power,  and  has  repeatedly  exercised  it, 
of  making  treaties  under  certain  limita- 
tions. But  in  all  such  cases  this  power 
must  be  given  by  the  supreme  authority 
in  the  state  to  which  the  contracting 
party  belongs,  or,  which  is  the  same 
thing,  by  the  constitution  or  political 
system  of  which  it  is  a  member.  Trea- 
ties then  can  only  be  made  by  sovereign 
powers,  or  by  parties  upon  whom  the 
sovereign  power  has  conferred  that  right. 
In  our  constitution,  for  example,  where 
the  sovereign  power  consists  of  the  king 
and  the  parliament,  the  power  of  conclud- 
ing treaties  with  foreign  powers  generally 
belongs  to  the  king.  This  is  the  all-im- 
portant fact  for  foreign  countries  or  other 
powers  to  look  to  in  negotiating  and  en- 
tering into  conventions  with  the  English 
nation  :  the  only  party  with  whom  they 
have  to  do  in  such  matters  is  the  king,  or 
the  ministers  whom  he  may  have  dele- 
gated to  act  for  him  and  in  his  name.  In 
the  United  States  of  North  America  the 
president  makes  treaties  with  the  consent 
of  the  Senate. 

It  is  usual  for  the  crown,  in  this  as  in 
other  cases,  to  act  through  its  representa- 
tives; and  the  question  has  arisen  how 
far  the  principals  to  a  treaty  are  to  be 
held  bound  by  the  agreements  entered 


into  by  the  authorised  negotiators.  The 
diflficulty  is  this.  The  instructions  given 
to  the  actual  negotiator  by  his  principal, 
as  to  what  he  shall  accept  or  concede,  are 
kept  secret,  at  least  in  part,  for  obvious 
reasons:  it  is  impossible  therefore  to  know 
whether  on  any  particular  point  he  has 
exceeded  his  authority  or  not;  and  it 
would  be  always  in  the  power  of  a  go- 
vernment to  allege  that  he  had  done  so, 
if  for  any  reason  it  desired  to  escape  from 
the  engagements  which  he  may  have 
made  in  its  name.  If  such  a  plea  were 
well  founded,  it  would  seem  to  be  a  rea- 
sonable one;  and  it  could  hardly  be 
proved  not  to  be  founded  in  fact,  in  any 
case  in  which  it  was  urged.  It  would 
appear  therefore  to  be  either  useless  or 
unfair  to  hold  the  negotiator's  signature 
to  be  the  real  conclusion  of  the  treaty ; 
useless,  if  the  plea  that  he  had  exceeded 
his  powers  were  to  be  allowed  to  be  after- 
wards urged  in  abatement  of  the  stipula- 
tions he  had  made ;  unfair,  if  such  plea 
were  not  to  be  permitted.  Accordingly, 
notwithstanding  some  writers  on  the  law 
of  nations  (De  Martens,  for  example) 
have  contended  that  a  treaty  is,  strictly 
speaking,  valid  from  the  moment  of  its 
being  signed,  that  is  not  the  doctrine  ge- 
nerally maintained ;  and  at  any  rate  the 
practice  now  completely  established  and 
always  adhered  to  is  for  ratifications  of 
the  treaty  to  be  exchanged  between  the 
contracting  parties  before  it  comes  into 
operation.  And  there  are  many  instances 
of  states  declining  to  ratify  or  to  act  upon 
treaties  which  have  been  signed  by  their 
accredited  representatives. 

A  treaty,  when  made,  is  in  fact  only  in 
force  so  long  as  the  contracting  parties 
choose  to  observe  it ;  for  as  the  contracting 
parties  are  sovereign  powers,  there  is  no 
superior  authority  to  enforce  the  observ- 
ance of  the  treaty.  Respect  for  opinion 
and  fear  of  other  powers  interfering,  and 
various  other  motives  may  often  combine 
to  ensure  the  due  execution  of  treaties, 
when  the  parties  to  them  are  not  disposed 
to  observe  them. 

Treaties  between  nations  for  mutual 
commercial  advantages  have  been  made 
at  different  times,  but  the  small  value  of 
such  treaties  is  now  pretty  well  under- 
stood by  those  who  are  in  favour  of  unre* 
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Btricted  commercial  intercourse.  Such 
treaties  are  cumbrous  expedients  for  effect- 
ing what  may  generally  be  done  better 
by  the  nation,  which  has  most  to  give 
and  is  able  to  take  most,  relaxing  its  own 
restrictive  laws;  which  is  what  Great 
Britain  is  doing  now.  A  striking  in- 
stance of  the  effect  of  Great  Britain's 
example  is  contained  in  the  '  Reciprocity 
Acts.'     [Ships.] 

A  complete  account  of  the  printed  col- 
lections of  treaties  is  contained  in  the 
'  Discours  Pre'liminaire  sur  les  differens 
Iiecueils  de  Traites  publics  jusqu'a  ce 
Jour'  (pp.  3-73),  in  the  first  volume  of 
the  *  Supplement  au  Recueil  des  Princi- 
paux  Traites,'  &c.,  by  De  Martens,  8vo., 
Gottingen,  1802.  All  preceding  general 
collections  are  superseded  by  the  great 
work  of  Du  Mont  and  Rousset,  entitled 
'  Corps  Universel  Diplomatique  du  Droit 
des  Gens,  contenant  un  Recueil  des 
Traites  d' alliance,  de  paix,  de  treve,  de 
neutralite,  de  commerce,  d'echange,  de 
protection,  et  de  garantie,  de  toutes  les 
Conventions,  &c.  .  .  .  depuis  le  regne 
de  I'Empereur  Charlemagne  jusques  a 
present,'  &c.,  &c.  The  original  work  is 
in  eight  volumes,  to  which  there  is  a  sup- 
plement in  five  volumes  which  appeared 
in  1739. 

The  collection  of  Du  Mont  and  Rousset 
has  been  completed  and  brought  down 
to  the  present  day  by  the  late  George 
Frederic  de  Martens,  professor  of  the 
Law  of  Nature  and  Nations  at  Gottingen, 
and  his  successors,  in  their  work  entitled 
'  Recueil  des  Traites  d' Alliance,  &c.  des 
Puissances  et  Etats  de  I'Europe,'  &c.,  &c., 
the  first  volume  of  which,  in  8vo.,  was 
jiublished  at  Gottingen  in  1790.  Various 
supplements  have  been  since  published. 
The  original  work  of  de  Martens  consists 
if  seven  volumes. 

There  are  separate  collections  of  trea- 
iieg  published  in  nearly  all  the  countries 
of  Europe,  consisting  for  the  most  part  of 
those  treaties  to  which  the  country  has 
been  a  party,  and  which  therefore  form 
ine  history  of  its  connection  with  foreign 
states.  Most  of  those  collections  also  De 
Martens  has  enumerated  in  the  discourse 
already  referred  to.  The  most  import- 
ant of  English  collections  is  that  entitled 
*  Tbomac  Rymeri  Foedera,  Conventiones, 


Litterse,  cujuscumque  generis  Acta  Pub 
lica,  inter  Reges  Anglise  et  alios  quosvis 
imperatores,  reges,'  &c.,  in  20  volumes, 
folio,  1704 — 1735.  It  includes  the  period 
from  A.D.  1101  to  1654.  A  second  edi- 
tion of  the  first  17  volumes  (the  last  of 
which  is  occupied  with  an  index  to  those 
that  precede)  was  published  at  London, 
under  the  care  of  George  Holmes,  iu 
1727;  a  third,  including  the  whole  21 
volumes  in  10,  and  with  considerable 
additions  and  improvements,  was  brought 
out  at  the  Hague  in  1 739  ;  and  a  fourth, 
augmented  by  many  new  documents,  has 
been  in  part  printed  under  the  directioi! 
of  the  late  Record  Commission.  Vari- 
ous collections  have  been  published  since 
that  of  Rymer.  The  latest  general  col- 
lection of  treaties  which  has  appeared  in 
this  country  is  by  George  Chalmers, 
2  vols.  Svo.,  London,  1790,  which  is  a 
useful  work.  The  new  treaties  and  other 
state  papers  are  annually  published  by 
the  Foreign  Office ;  and  there  is  a  verj 
convenient  work,  entitled  '  A  Complete 
Collection  of  Treaties,  &c.,  at  present  sub- 
sisting between  Great  Britian  and  Foreign 
Powers,  so  far  as  they  relate  to  Com- 
merce and  Navigation,  to  the  repression 
and  abolition  of  the  Slave  Trade,  and  to  the 
Privileges  and  Interests  of  the  Subjects 
of  the  high  contracting  Parties,'  compiled 
from  authentic  documents  by  Lewis 
Hertzlet,  Esq.,  librarian  and  keeper  of 
the  papers.  Foreign  Office,  5  vols.  Svo.. 
London,  1840. 

For  an  enumeration  of  the  principal 
works  on  the  subject  of  treaties,  and  re- 
ferences to  the  passages  in  the  writers  on 
public  law  in  which  the  subject  is  con- 
sidered, the  reader  may  consult  the  In- 
troduction to  De  Martens's  *  Precis  du 
Droit  des  Gens  Modernes  de  I'Europe, 
fonde  sur  les  Traites  et  I'Usage,'  2  vols. 
8vo.,  Paris,  1831;  vol.  i.,  pp.  132-106, 
2G8-270,  316  ;  and  ii.,  22-33,  63-69,  113, 
216-234,  291-308.  There  is  a  very  use- 
ful work  by  De  Martens,  entitled  '  Cours 
Diplomatique,'  3  vols.  Svo.,  Berlin,  1801  ; 
of  which  the  first  two  volumes  (entitled 
separately  *  Guide  Diplomatique ')  con- 
tain an  account  of  the  principal  laws  of 
the  powers  of  Europe  and  of  the  United 
States  of  America,  relating  to  commerce 
and  the  rights  of  foreigners  iu  peace  apu 
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in  war,  and  a  list  of  the  treaties  and  other 
public  acts  connecting  these  states,  from 
the  commencement  of  their  diplomatic 
intercourse  to  the  end  of  the  eighteenth 
century ;  and  the  third  is  entitled '  Tableau 
des  Relations  Exte'rieures  des  Puissances 
de  1 'Europe,  tant  entre  elles  qu'avec 
d'autres  E'tats  dans  les  diverses  Parties  du 
Globe.'  In  the  Companion  to  the  Almanac 
for  1831,  pp.  44-63,  will  be  found  '  A 
Chronological  Table  of  the  more  import- 
ant Treaties  between  the  principal  civi- 
lized Nations,  with  Notices  of  the  Wars 
and  other  Events  with  which  they  are 
connected,  from  the  beginning  of  the 
fourteenth  century  to  1830.' 
TRIAL.  [Law,  Criminal.] 
TRINITY  HOUSE  OF  DEPTFORD 
STROND,  THE  CORPORATION  OF 
— its  full  title  is,  '  The  Master,  Wardens, 
and  Assistants  of  the  Guild,  Fraternity,  or 
Brotherhood  of  the  most  Glorious  and 
Undivided  Trinity,  and  of  Saint  Clement, 
in  the  parish  of  Deptford  Strond,  in  the 
county  of  Kent ' — an  institution  to  whose 
members  is  intrusted  the  management  of 
some  of  the  most  important  interests  of 
the  seamen  and  shipping  of  England. 
The  earlier  records,  together  with  the 
house  of  the  corporation,  were  destroyed 
by  fire  in  1714,  so  that  the  origin  of  the 
institution  can  only  now  be  inferred  from 
usage  and  the  occasional  mention  of  its 
purposes  in  documents  of  a  later  period. 
It  is  probable  that  with  Henry  VII.  origi- 
nated the  scheme,  afterwards  carried  into 
effect  by  his  son  Henry  VIII.,  of  form- 
ing efficient  navy  and  admiralty  boards, 
which  then  first  became  a  separate  branch 
of  public  service.  During  the  reign  of 
Henry  VIM.  the  arsenals  at  Woolwich 
and  Deptford  were  founded;  and  the 
Deptford-yard  establishment  was  subse- 
quently placed  under  the  direction  of  the 
Trinity  House,  who  likewise  surveyed 
the  navy  provisions  and  stores.  The  ear- 
liest official  document  relating  to  the 
Trinity  House  now  extant,  is  a  charter 
of  incorporation  made  by  Henry  VIII. 
in  the  6th  year  of  his  reign.  An  ex- 
emplification of  this  charter  was  granted 
by  George  II.,  in  the  third  year  of  his 
reign.  In  this  charter  Henry  says  "  We  on 
account  of  the  sincere  and  entire  love  and 
likewise  devotion  which  we  bear  and 


have  towards  the  most  glorious  and  undi- 
vidable  Trinity,  and  also  to  Saint  Clement 
the  Confessor,  have  granted  and  given 
licence,  for  us  and  our  heirs,  as  much  as 
in  us  is,  to  our  beloved  liege  people  and 
subjects,  the  shipmen  or  mariners  of  this 
our  realm  of  England,  that  they  or  their 
heirs,  to  the  praise  and  honour  of  the 
said  most  glorious  and  undividable  Tri- 
nity and  Saint  Clement,  may  of  new  be- 
gin, erect,  create,  ordain,  found,  unite,  and 
establish  a  certain  guild  or  perpetual  fra- 
ternity of  themselves  and  other  persons,  as 
well  men  as  women,  in  the  parish  church 
of  Deptford  Strond,  in  our  county  of 
Kent."  The  brethren  are  by  the  same 
charter  empowered  from  time  to  time  to 
elect  one  maister,  four  wardens,  and  eight 
assistants,  to  govern  and  oversee  the 
guild,  and  have  the  custody  of  the  lands 
and  possessions  thereof,  and  have  autho- 
rity to  admit  natural-born  subjects  into 
the  fraternity,  and  to  communicate  and 
conclude  amongst  themselves  and  with 
others  upon  the  government  of  the  guild 
and  all  articles  concerning  the  science  or 
art  of  mariners,  and  make  laws,  &c.,  for 
the  increase  and  relief  of  the  shipping, 
and  punish  those  off"ending  against  sucli 
laws ;  collect  penalties,  arrest  or  distrain 
the  persons  or  ships  of  offenders,  accord- 
ing to  the  laws  and  customs  of  England 
or  of  the  court  of  Admiralty.  The  char- 
ter also  grants  to  the  corporation  all  liber- 
ties, franchises,  and  privileges  which  their 
predecessors  the  shipmen  or  mariners  of 
England  ever  enjoyed. 

In  the  8th  year  of  the  reign  of  Eliza- 
beth, an  act  was  passed  enabling  the  cor- 
poration to  preserve  antient  sea-marks,  to 
erect  beacons,  marks,  and  signs  for  the 
sea,  and  to  grant  licences  to  mariners 
during  the  intervals  of  their  engagements 
to  ply  for  hire  as  watermen  on  the  river 
Thames. 

In  the  36th  year  of  her  reign  Queen 
Elizabeth  made  a  grant  to  the  corpora- 
tion of  the  lastage  and  ballastage  of  all 
ships  in  the  river  Thames,  and  of  the  bea- 
conage and  buoyage  upon  the  coasts  of 
the  realm,  which  had  previously  afforded 
a  considerable  source  of  revenue  to  the 
lord  high  admiral.  The  grant  recites 
that  he  had  surrendered  into  the  queen's 
hands  the  lastage  and  ballastage  of  all 
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ships  coming  into  or  being  in  the  Thames, 
and  also  the  right  to  erect  and  place  bea- 
cons, buoys,  marks,  and  signs  for  the  sea, 
on  it  or  on  the  shores,  coasts,  uplands,  or 
forelands  near  it,  and  besought  her  to 
grant  all  powers  respecting  these  matters 
to  them.  And  it  then  proceeds  to  grant 
the  same  and  all  fees  relating  to  them  in 
the  fullest  manner  to  the  corporation  for 
ever. 

James  II,  granted  the  Trinity  House  a 
fresh  charter,  the  one  now  in  force,  in  the 
first  year  of  his  reign.  It  recites  the 
former  grant  and  charter,  and  declares 
the  body  to  be  a  corporation,  and  that  for 
the  future  it  shall  consist  of  one  master, 
and  one  deputy  master,  four  wardens,  and 
four  deputy  wardens,  eight  assistants,  and 
aght  deputy  assistants,  eighteen  elder 
brethren,  and  a  clerk.  The  master  no- 
minated by  the  charter  was  Pepys,  then 
secretary  to  the  admiralty.  It  determines 
the  mode  of  election  of  those  ofl&cers, 
their  continuance  in  office,  and  the  mode 
of  removing  them  from  it,  if  necessary; 
and  declares  that  all  seamen  and  mariners 
belonging  to  the  guild  shall  be  youLger 
brethren.  It  directs  the  masters  and 
wardens  to  examine  such  boys  of  Christ's 
Hospital  as  shall  be  willing  to  become 
se|imen,  and  to  apprentice  them  to  com- 
manders of  ships.  It  also  enables  them 
to  appoint  and  license  all  pilots  into  and 
out  of  the  Thames,  and  prohibits  under 
penalties  all  other  persons  from  exercis- 
ing that  office ;  it  also  authorises  the  cor- 
poration to  settle  rates  of  pilotage,  &c.,  to 
liold  courts,  &c.  to  punish  seamen,  desert- 
ing, &c.,  and  make  laws  as  to  their  sub- 
ject-matters not  inconsistent  with  the  laws 
of  the  kingdom.  It  also  contains  many  pro- 
visions directed  to  the  object  of  keeping 
the  navigation  of  the  channels  secret  from 
foreigners,  and  renders  the  officers  of  the 
corporation  liable  to  attend  when  required 
at  the  king's  bidding.  Since  that  time 
several  acts  of  parliament  have  been 
passed  for  the  purpose  of  authorising  the 
Trinity  House  to  regulate  matters  con- 
nected with  the  pilotage,  &c.,  of  vessels. 

The  various  provisions  in  matters  of 
pilotage  under  the  management  of  the 
corporation  were  repealed  by  the  6  Geo. 
[V.  c.  125,  entitled  '  An  Act  for  the 
Amendment  of  the  Law  respecting  Pilots 


and  Pilotage,  and  also  for  the  better  Pre- 
servation of  floating  Lights,  Buoys,  and 
Beacons,'  which  recites  the  extent  of  the 
jurisdiction  of  the  Trinity  House  in  re- 
gard to  pilots  to  be  upon  the  river 
Thames,  through  the  North  Channel,  to 
or  by  Orfordness,  and  round  the  Long 
Sand  Head,  or  through  the  Queen's 
Channel,  the  South  Channel,  or  other 
channels  into  the  Downs,  and  from  and 
by  Orfordness  and  up  the  North  Channel, 
and  up  the  rivers  Thames  and  Medway, 
and  the  several  creeks  and  channels  be- 
longing or  running  into  the  same  ;  and 
contains  a  variety  of  minute  regulations 
respecting  the  examination,  licensing,  and 
employment  of  pilots,  the  rates  of  pilot- 
age, provisions  for  decayed  pilots,  the 
protection  of  buoys,  &c.  At  present,  how- 
ever, besides  those  under  the  jurisdiction 
of  the  Trinity  House  and  of  the  lord 
warden  of  the  Cinque  Ports,  many  inde- 
pendent pilotage  establishments  exist  in 
various  parts  of  the  kingdom  ;  but  the 
expediency  of  subjecting  all  these  to  the 
uniform  management  of  the  Trinity  House 
has  been  felt  for  some  time  past.  The 
inconvenience  resulting  from  the  exercise 
of  similar  authorities  vested  in  the  hands 
of  different  parties  had  been  felt  with 
regard  to  the  lighthouses  on  the  coast, 
several  of  which  had  been  vested  in  pri- 
vate hands  by  the  crown ;  while  some 
had  been  in  times  past  leased  out  by  the 
corporation  itself,  the  lights  in  both  in- 
stances being  found  to  be  conducted  pro- 
bably rather  with  a  view  to  private  in- 
terest than  public  utility.  By  an  Act 
therefore  of  the  6  &  7  Wm.  IV.  c.  79, 
passed  "in  order  to  the  attainment  of 
uniformity  of  system  in  the  management 
of  lighthouses,  and  the  reduction  and 
equalization  of  the  tolls  payable  in  re- 
spect thereof,"  provision  was  made  for 
vesting  all  the  lighthouses  and  lights  on 
the  coasts  of  England  in  the  corporation 
of  Trinity  House,  and  placing  those  of 
Scotland  and  Ireland  under  their  super- 
vision. Under  this  Act  all  the  interest 
of  the  crown  in  the  lighthouses  possessed 
by  his  Majesty  was  vested  in  the  cor- 
poration in  consideration  of  300,000/. 
allowed  to  the  Commissioners  of  Crown 
Land  Revenue  for  the  same;  and  the 
corporation  were  empowered  to  buy  up 
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the  interests  of  the  various  lessees  of  the 
crown  and  of  the  corporation,  as  well  as 
to  purchase  the  other  lighthouses  from 
the  proprietors  of  them,  subject,  in  case 
of  dispute,  to  the  assessment  of  a  jury. 
Under  this  Act  purchases  have  been 
made  by  the  corporation  of  the  whole  of 
the  lighthouses  not  before  possessed  by 
that  body,  the  amount  expended  for  which 
purpose  is  near  a  million  of  money. 

The  annual  revenue  of  the  corporation 
is  very  considerable,  and  is  derived  from 
tolls  paid  in  respect  of  shipping,  which 
receives  benefit  from  the  lights,  beacons, 
and  buoys,  and  from  the  ballast  supplied. 
The  ballast  is  raised  from  such  parts  of 
the  bed  of  the  river  as  it  is  expedient  to 
deepen,  by  machinery  attached  to  vessels, 
and  worked  partly  by  the  power  of  steam 
and  partly  by  manual  labour.  The  re- 
mainder of  the  revenue  proceeds  from 
lands,  stock,  &c,,  held  by  the  corporation, 
partly  by  purchase,  partly  from  legacies, 
Sec,  and  donations  of  individuals.  The 
whole  is  employed  upon  the  necessary 
expenses  of  the  corporation  in  construct- 
ing and  maintaining  their  lighthouses 
and  lights,  beacons  and  buoys,  and  the 
buildings  and  vessels  belonging  to  the 
corporation ;  in  paying  the  necessary 
officers  of  their  several  establishments, 
and  in  providing  relief  for  decayed  sea- 
men and  ballastmen,  their  widows,  &c. 
Many  almshouses  have  also  at  various 
times  been  erected,  which  are  maintained 
from  the  same  funds.  The  present  house 
of  the  corporation  is  on  Tower  Hill ;  the 
Trinity  House  was  formerly  in  Water 
Lane,  where  it  was  twice  destroyed  by 
fire.  There  are  thirty-one  Elder  Brethren. 
'I  he  Younger  Brethren  (who  are  unlimited 
in  number)  are  or  have  been  commanders 
of  merchant-ships.  Neither  the  honorary 
members  nor  the  Younger  Brethren  de- 
rive any  pecuniary  advantage  from  their 
connection  with  the  corporation.  King 
William  IV.  was  master  at  the  time  of 
his  accession  to  the  throne.  Formerly, 
according  to  Stowe,  sea-causes  were  tried 
by  the  Brethren,  and  their  opinions  were 
certified  to  the  common-law  courts  and 
courts  of  admiralty,  such  cases  being  re- 
ferred to  them  for  that  purpose.  This  is 
not  the  practice  at  present;  but  two  of 
the  Elder  Brethren  now  sit  as  assistants 


to  the  judge  in  the  court  of  admiralty  in 
almost  all  cases  where  any  question  upon 
navigation  is  likely  to  arise.  The  various 
duties  of  the  corporation  are  parcelled 
out  among  the  wardens  and  different 
committees  appointed  for  the  purpose  of 
discharging  the  same.  One  of  the  most 
important  of  these  is  the  Committee  of 
Examiners,  before  whom  all  masters  of 
vessels  in  the  navy,  as  well  as  pilots, 
undergo  an  examination.  The  deputy- 
master  and  Elder  Brethren  are  employed 
on  voyages  of  inspection  of  their  light- 
houses and  lights,  beacons  and  buoys,  not 
unfrequently  in  most  trying  weather  and 
seasons ;  and  they  are  also  often  engaged 
in  making  surveys,  &c.,  on  the  coast,  and 
reports  on  such  matters  of  maritime  cha- 
racter as  are  referred  to  them  by  the 
government.  The  sums  paid  to  the  de- 
puty-master and  Elder  Brethren  for  their 
services  are — to  the  former  500l.  per 
annum,  and  100/.  further  as  the  chairmjin 
of  all  committees,  and  to  each  of  the 
Elder  Brethren  300/.  per  annum. 

TRINO'DA  NECE'SSITAS.  This 
term,  in  Anglo-Saxon  times,  signified  the 
three  services  due  to  the  king  in  respect 
of  tenures  of  lands  in  England  for  the 
repair  of  bridges,  the  building  of  for- 
tresses, and  expeditions  against  his  ene- 
mies. All  the  lands  within  the  realm 
were  bound  to  contribute  to  these  three 
emergencies,  on  the  principle  of  their 
necessity  for  general  convenience  oi 
safety ;  and  for  this  reason  every  man's 
estate  was  subject  to  the  trinoda  necessitas, 
whatsoever  other  immunities  he  might 
enjoy.  Even  in  royal  grants  to  the  Church 
of  privileges  and  exemptions  from  secular 
services,  the  right  of  requiring  contri- 
bution for  these  purposes  was  almost 
always  reserved  to  the  king.  (Selden's 
Janus  Anglorum,  i.  42  ;  Cowell's  Inter 
preter,  ad  vocam.) 

TUIPLE  ALLIANCE  means  a  con^ 
tract  entered  into  by  a  treaty  between 
three  different  powers,  by  which  each  ol 
the  contracting  parties,  by  contributing 
its  share  to  the  execution  of  it,  is  also  en- 
titled to  a  proportionate  share  of  those 
advantages  which  may  be  derived  from 
it.  Such  a  treaty  may  be  concluded 
either  for  defensive  purposes,  when  each 
power  pledges  itself  tp  issist  the  other 
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or  the  others  in  case  of  attack ;  or  it  may 
be  entered  into  for  au  offensive  object, 
-a'hen  the  contracting  powers  engage  to 
commence  and  carry  on  a  war  against 
a  fourth  party.  It  has  been  discussed  by 
several  writers  on  international  law, 
whether  two  of  the  three  contracting 
parties  have  a  right,  after  a  triple  alli- 
ance or  treaty  has  been  concluded  among 
them,  to  enter  into  separate  stipulations 
in  which  the  third  party  does  not  partici- 
pate and  is  not  privy  to.  This  question 
lias  never  been  fairly  settled,  like  many 
other  intricate  questions  in  that  obscure 
branch  of  jurisprudence,  and  in  case  of 
difficulty,  the  strongest  hand  would  esta- 
Olish  and  maintain  its  own  particular 
doctrine.  Martens,  however,  is  of  opi- 
nion that  no  separate  stipulations  can  be 
made  without  the  consent  of  all  parties, 
if  three  or  more,  and  that  this  doctrine  is 
recognised  by  all  civilised  nations. 
Powers  allied  by  a  treaty  may  in  fact  be 
considered  as  partners,  who  as  such  can 
enter  into  any  agreements  or  treaties 
with  other  parties,  without  these  other 
parties  becoming  participators  in  the  first 
contract.  For  instance,  this  was  the  case 
in  the  late  war,  which  resulted  in  the  de- 
struction of  Napoleon's  empire.  Russia 
and  Prussia  concluded  a  treaty  of  alliance, 
defensive  and  offensive,  at  Kalish,  which 
Austria  afterwards  joined ;  and  this  triple 
alliance,  or  partnership,  entered  after- 
wards as  such  into  treaties  under  various 
conditions  with  Great  Britain,  Sweden, 
and  almost  all  European  powers,  without 
these  states  however  becoming  parties  to 
the  original  triple  alliance. 

TRUCK  SYSTEM.  TRUCK  ACT. 
Truck,  which  means  exchange  or  barter, 
has  come  to  be  appropriated  to  signify 
the  payment  of  wages  of  labour  in  goods, 
and  not  in  money.  By  the  truck-system 
is  meant  this  mode  of  paying  wages,  to- 
gether with  the  mass  of  its  tendencies  and 
results.  The  Truck  Act,  1  &  2  Wm. 
IV.  cc.  36,  37,  is  an  act  passed  in  1831, 
which,  repealing  all  the  previous  acts 
passed  for  the  same  purpose,  provided 
anew  and  more  stringently  for  the  pre- 
vention of  payment  of  wages  in  truck 
in  the  departments  of  industry  therein 
enumerated.  The  wages  of  agricultural 
labourers  and  domestic  servants  ar*^  ex- 


empted from  the  operation  of  the  act. 
The  evidence  published  in  the  Report  of 
the  Select  Committee  of  the  House  of 
Commons  appointed  in  the  session  (1842) 
"  to  enquire  into  the  operation  of  the  law 
which  prohibits  the  payment  of  wages  in 
goods,  or  otherwise  than  in  the  current 
coin  of  the  realm,  and  into  the  alleged 
violations  and  defects  of  the  existing 
enactments,"  shows  that,  notwithstanding 
the  Truck  Act,  the  truck  system  is  still 
in  extensive  operation  in  mills,  factories, 
iron-works,  colleries,  and  stone-quarries 
in  the  kingdom,  and  abundantly  illus- 
trates the  evil  tendencies  of  the  system. 
These  evil  tendencies  will  be  found  also 
ably  explained  in  the  debates  in  parlia- 
ment to  which  the  introduction  of  the 
Truck  Act  gave  rise  in  the  years  1830 
and  1831,  and  especially  in  the  speeches 
of  Mr.  Littleton  (now  Lord  Hatherton) 
the  author  of  the  act,  Mr.  Herries,  and 
Mr.  Huskisson. 

It  is  to  be  observed,  in  the  outset,  that 
the  chief  part  of  the  evil  of  what  is 
called  the  truck- system  is  incidental,  and 
not  essential  to  the  payment  of  wages  in 
truck,  and  arises  out  of  the  power  of  tlie 
master  over  the  workman,  which,  enables 
the  former  to  use  this  mode  of  paying 
wages  to  defraud  and  oppress  the  latter. 
A  master  may  pay  the  wages  of  his  work- 
men wholly  or  in  part  in  truck,  in  articles 
of  food,  clothing,  &c.,  either  by  agree- 
ment, or  with  only  the  understood  consent 
of  his  workmen ;  and  if  he  supply  these 
articles  at  prices  no  higher  than  those  av 
which  they  are  to  be  procured  elsewhere, 
and  study  to  meet  the  various  wants  ot 
the  workmen  and  their  families,  the  ut- 
most harm  that  can  result  is  the  loss  to 
the  workmen  of  the  moral  and  economical 
lessons  which  the  disbursement  by  them- 
selves of  weekly  money-wages  is  fitted  to 
supply,  and  the  interference  with  the 
business  and  profits  of  neighbouring  re- 
tail shopkeepers;  and  there  will  always 
in  such  cases  be  some  advantage  to  set 
against  these,  so  far  as  they  go,  evil  re- 
sults. Where  the  truck-system  acts  be- 
neficially, it  is  owing  entirely  to  thf 
justice  and  benevolence  of  the  individual 
truck-masters.  On  the  character  of  th€ 
master  everything  depends.  In  the  hands 
of  miiiitei-s  of    opposite    character,  and 
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ander  circumstances,  whether  of  scarcity 
of  employment,  of  isolated  situation,  or 
of  combination  among  masters  in  the  same 
business,  or  through  an  extensive  district, 
which  place  the  workman  more  or  less  at 
the  mercy  of  his  employer,  the  payment 
of  wages  in  truck  may  be,  and  continually 
has  been,  and  is  still  extensively,  used  for 
the  defrauding  and  oppressing  of  work- 
men. 

The  following  is  a  summary  of  the 
Truck  Act,  often  known  as  Mr.  Little- 
ton's Act,  which  was  passed  in  1831.  It 
declares  all  contracts  for  hiring  of  the 
artificers  afterwards  enumerated,  by 
which  wages  are  made  payable  wholly 
or  in  part  otherwise  than  in  the  current 
coin  of  the  realm,  or  which  contain  regu- 
lations as  to  the  expenditure  of  wages,  to 
be  illegal,  null,  and  void.  All  payment 
of  wages  is  to  be  in  money  entire  ;  and  any 
payment  of  wages  in  goods  is  declared  ille- 
gal. Wages  which  have  been  paid  other- 
wise than  in  the  current  coin  of  the  realm 
are  made  recoverable  ;  and  in  an  action 
brought  for  the  recovery  of  wages,  no 
set-off  is  to  be  allowed  for  goods  given  in 
payment  of  wages,  or  for  goods  sold  at 
any  shop  in  which  the  employer  has  an 
interest.  Employers  are  denied  an  action 
in  return  against  artificers  for  goods 
which  have  been  supplied  in  payment  of 
wages.  If  workmen  or  their  wives  or 
children  become  chargeable  to  the  parish, 
overseers  may  recover  from  their  em- 
ployers wages  which  have  been  earned 
within  three  months  previous,  and  have 
not  been  paid  in  money.  The  penalty  on 
employers  making  the  illegal  contracts 
or  illegal  payments  of  wages,  to  be  for 
the  first  offence  a  sum  not  greater  than 
lOZ.  nor  less  than  5/.;  for  the  second  a 
sum  not  greater  than  20/.,  nor  less  than 
10/. ;  and  the  third  offence  is  declared  a 
misdemeanour ;  and  the  employer  who  has 
been  consricted,  to  be  punishable  by  fine 
within  the  discretion  of  the  convicting 
magistrates,  but  not  in  a  sum  greater  than 
1002.  The  convicting  justices  are  em- 
powered to  award  a  portion  of  the  pe- 
nalty, which  shall  never  exceed  20Z ,  to 
the  informer.  The  penalties  may  be  sued 
for  and  recovered  by  any  one  before  two 
justices  of  the  peace  having  jurisdiction 
in   the   county,  rding,   city,  or    place 


within  which  the  offence  has  been  com- 
mitted. No  justice  of  the  peace  being 
engaged  in  any  of  the  trades  or  manu- 
factures enumerated  in  the  act,  or  the 
father,  son,  or  brother  of  such  person, 
shall  act  as  a  justice  of  the  peace  under 
this  act ;  and  provision  is  made  for  county 
magistrates  taking  the  place  of  borough 
magistrates  thus  disqualified.  Justices 
are  empowered  to  compel  attendance  of 
witnesses.  Power  is  given  to  IcAy  the 
penalties  by  distress.  A  member  of  a 
partnership  is  not  liable  personally  for 
the  offence  of  his  partner,  but  distress 
may  be  made  on  the  partnership  property. 
The  19th  clause  thus  enumerates  the  arti- 
ficers to  whom  the  act  I'elates: — "arti- 
ficers employed  in  or  about  the  making, 
casting,  converting,  or  manufacturing  of 
iron  or  steel,  or  any  parts,  branches,  or 
processes  thereof,  or  in  or  about  the  work- 
ing or  getting  of  stone,  salt,  or  clay  ;  or 
in  or  about  the  making  or  preparing 
of  salt,  bricks,  tiles,  or  quarries;  or 
in  or  about  the  making  or  manufactur- 
ing of  any  kinds  of  nails,  chains,  rivets, 
anvils,  vices,  spades,  shovels,  screw.^, 
keys,  locks,  bolts,  hinges,  or  any  other 
articles  or  hardwares  made  of  iron  or  steel, 
or  of  iron  and  steel  combined,  or  of  any 
plated  articles  of  cutlery,  or  of  any  goods 
or  wares  made  of  brass,  tin,  lead,  pewter, 
or  other  metal ;  or  of  any  japanned  goods 
or  wares  whatsoever ;  or  in  or  about  the 
making,  spinning,  throwing,  twisting, 
doubling,  winding,  weaving,  combing, 
knitting,  bleaching,  dyeing,  printing,  or 
otherwise  preparing  of  any  woollen, 
worsted,  yarn,  stuff,  jersey,  linen,  fustian, 
cloth,  serge,  cotton,  leather,  fur,  hemp, 
flax,  mohair,  or  silk  manufactures  ;  or 
in  or  about  any  manufactures  what- 
soever made  of  the  said  last-mentioned 
materials,  whether  the  same  be  or  be  not 
mixed  one  with  another,  or  in  or  about 
the  making  or  otherwise  preparing,  orna- 
menting, or  finishing  of  any  glass,  porce- 
lain, china,  or  earthenware  whatsoever ; 
or  any  parts,  branches,  or  processes  there- 
of, or  any  materials  used  in  any  of  such 
last-mentioned  trades  or  employments; 
or  in  or  about  the  making  or  preparing 
of  bone,  thread,  silk,  or  cotton-lace,  or  of 
lace  made  of  any  mixed  materials."  Do- 
mestic  servants  and    servants    in  has- 
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bandry  are  exempted  from  the  act.  The 
?3rd  clause  declares  that  nothing  in  the 
act  shall  prevent  the  supplying  to  arti- 
ficers of  medicine  or  medical  attendance, 
or  fuel,  materials,  tools  or  implements  to 
be  used  in  his  trade  or  occupation,  if  a 
miner ;  or  of  hay,  corn,  or  other  proven- 
der to  be  consumed  by  any  horse  or  beast 
of  burden,  or  the  letting  to  any  artificer 
the  whole  or  part  of  any  tenement,  or  the 
supplying  of  victuals  dressed  under  the 
roof  of  any  employer  and  there  consumed  ; 
and  making  deduction  of  wages  on  any 
of  the  above  accounts,  or  on  account  of 
money  advanced,  "  provided  always  that 
such  stoppage  or  deduction  shall  not  ex- 
ceed the  real  and  true  value  of  such  fuel, 
materials,  tools,  implements,  hay,  corn, 
and  provender,  and  shall  not  be  in  any 
case  made  from  the  wages  of  such  arti- 
ficer unless  the  agreement  or  contract  for 
such  stoppage  or  deduction  shall  be  in 
writing  and  signed  by  such  artificer." 
The  interpretation  clause  (25th)  gives  a 
most  extensive  meaning  to  the  word  con- 
tract :  "  Any  agreement,  understanding, 
device,  contrivance,  collusion,  or  arrange- 
ment whatsoever  on  the  subject  of  wages, 
v/hether  written  or  oral,  whether  direct 
or  indirect,  to  which  the  employer  and 
artificer  are  parties  or  are  assenting,  or 
by  which  they  are  mutually  bound  to 
each  other,  or  whereby  either  of  them 
shall  have  endeavoured  to  impose  an 
obligation  on  the  other." 

Such  are  the  provisions  of  the  Truck 
Act.  Well  adapted,  as  it  would  appear, 
for  the  purpose  of  protecting  the  work- 
man against  this  species  of  oppression  by 
his  master,  it  is  yet  extensively  violated 
and  evaded. 

TRUST  AND  TRUSTEE.  A  trust, 
which  is  in  fact  a  new  name  given  to  a 
use,  is  defined  by  Lord  Coke  in  the  words 
employed  by  him  for  the  definition  of  a 
use :  "  A  confidence  reposed  in  some 
other,  not  issuing  out  of  the  land,  but  as 
a  thing  collateral,  annexed  in  privity  to 
the  estate  of  the  land,  and  to  the  person 
touching  the  land,  for  which  cestui  que 
use  has  no  remedy  but  by  subpana  in 
Chancery."  (Co.  Litt ,  272  b.)  A  trustee 
is  he  who  undertakes  to  discharge  a  trust ; 
and  a  cestui  que  trust,  is  the  person  who 
iii  entitled  to  the  benefit  of  a  trust. 


Owing  to  the  settlements  made  upon 
marriage,  and  the  dispositions  of  property 
made  by  will,  a  great  amount  of  pro- 
perty is  in  the  hands  of  persons  who  hold 
it  in  trust  for  certain  purposes  defined  by 
the  instruments  which  create  the  trusts. 
There  are  also  trusts  for  charitable  pur- 
poses and  others.  The  law  relating  to 
trusts  is  accordingly  implicated  with  the 
law  of  property,  and  it  also  contains  the 
rules  as  to  the  duties  and  powers  of  trus- 
tees, both  with  reference  to  the  cestuis 
que  trusts  and  other  persons.  The  Court 
of  Chancery  has  the  sole  jurisdiction  in 
trusts. 

Trusts  may  be  created  either  by  deed 
or  by  testament.  The  Roman  Fidei- 
commissum  was  only  created  by  testa- 
ment, and  it  was  a  testamentary  disposi- 
tion by  which  the  testator  gave  some- 
thing to  one  person,  and  imposed  on  him 
the  duty  of  transferring  it  to  inother. 
It  is  stated  that  there  were  no  legal  means 
of  compelling  the  discharge  of  this  duty 
till  the  time  of  Augustus,  who  gave  the 
consuls  jurisdiction  in  Fidei  commissa. 
Under  Claudius  praetors  were  appointed 
to  exercise  jurisdiction  in  Fidei  com- 
missa. 

TURBARY.    [Common,  Rights  of] 

TURKEY  COMPANY.  [Joint 
Stock  Companies.] 

TURNPIKE  TRUSTS.  Turnpike- 
roads  are  a  peculiar  species  of  highways 
placed  by  the  authority  of  acts  of  par- 
liament under  the  management  of  trus- 
tees or  commissioners,  who  are  invested 
with  certain  powers  for  the  construction, 
management,  and  repair  of  such  roads. 

Besides  the  various  local  acts,  there 
are  several  acts  of  parliament  called 
General  Turnpike  Acts,  the  provisions  of 
which  extend  and  apply  to  all  existing 
and  subsequent  local  acts.  The  subsist- 
ing enactments  upon  this  subject  are  con- 
tained in  3  Geo.  IV.  c.  126,  which  repeals 
former  General  Turnpike  Acts ;  4  Geo. 
IV.  e.  16,  c.  35,  c.  95 ;  5  Geo.  IV.  c  69 ; 
7  &  8  Geo.  IV.  c.  24 ;  9  Geo.  IV.  c.  77 ; 
1  &  2  Wm.  IV.  c.  25 ;  2  &  3  Wm.  IV.  c. 
124;  3  &  4  Wm.  IV.  c.  80;  4  &  5  Wm. 
IV.  c.  81 ;  and  5  &  6  Wm.  IV.  c.  18,  c. 
62.  The  General  Highway  Act  (5  &  6 
Wm.  IV.  c.  50)  also  contains  certain  pro- 
visions applicable  to  tui-upike-roads ;  but, 
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hj  the  113th  section,  does  not  extend  to 
them  (ixcept  where  expressly  mentioned. 

The  trustees  of  turnpike-roads  consist 
of  persons  nominated  for  that  purpose  in 
the  Local  Acts,  who  must  be  persons 
possessed  of  a  certain  property  qualifica- 
tion, and  of  the  justices  of  peace  of  the 
county  or  counties  through  which  the 
roads  pass ;  but  all  persons  who  are  con- 
tractors or  otherwise  personally  interested 
in  the  roads  are  disqualified  from  being 
trustees.  (3  Geo.  IV.  c.  126,  ss.  61,  62. 
et  seq.)  They  are  exempt  from  personal 
/lability  for  acts  done  in  pursuance  of 
their  powers,  and  may  sue  and  be  sued 
in  the  name  of  their  clerk.  (7  &  8  Geo. 
IV.  c.  24,  ss.  2  isi  3]  S  Geo.  IV.  c.  126, 
s.  74.) 

P'or  the  purpose  of  providing  the  ne- 
cessary funds  for  making  and  maintain- 
ing the  roads  under  their  charge,  trustees 
are  usually  empowered  to  receive  moneys 
by  way  of  subscription,  upon  which  inte- 
rest is  payable  to  the  subscribers  out  of 
the  produce  of  the  tolls  which  the  trus- 
tees are  by  the  local  acts  empowered 
to  levy  upon  persons  using  the  roads. 
Power  is  also  given  them  to  borrow 
money  upon  mortgage  of  the  tolls.  (3 
Geo.  IV.  c.  126,  s.  81.) 

The  enactments  of  the  General  High- 
way Act  (5  &  6  Wm.  IV.  c.  50,  s.  94), 
relating  to  summary  proceedings  before 
justices  to  compel  repairs  of  highways, 
extend  the  jurisdiction  of  the  justices  to 
turnpike  officers,  where  the  highway  out 
of  repair  is  part  of  a  turnpike-road ;  and 
while  the  liability  to  statute  labour  ex- 
isted, it  was  exigible  as  well  in  respect 
of  turnpike-roads  as  other  highways; 
but  the  obligation  of  statute  labour  seems 
to  be  now  entirely  abolished  by  the  re- 
peal, in  the  5  &  6  Wm.  IV.  c  50,  of  the 
statutes  under  which  statute  labour  was 
compounded  for. 

The  amounts  of  toll  exigible  on  any 
turnpike-road  are  regulated  by  the  table 
of  tolls  which  is  contained  in  the  local 
act  by  which  the  trust  is  constituted,  and 
no  tolls  can  be  charged  except  such  as 
are  given  by  clear  and  unambiguous 
language  in  the  Act ;  and  there  are  vari- 
ous cases  of  exceptions. 

Tolls  upon  turnpike-roads  are  in  most 
cases  made  payable  once  a  day  only  at 


any  one  gate,  and  payment  at  one  gate 
generally  gives  exemption  from  payment 
at  other  gates  within  a  certain  distance. 
Post-horses  having  passed  through  any 
gate  may  return  toll-free  before  nine 
o'clock  in  the  morning  of  the  following 
day,  and  when  horses,  having  passed 
through  a  gate,  return  the  same  day  or 
within  eight  hours,  drawing  a  carriage, 
the  toll  paid  on  the  horses  is  to  be  de- 
ducted.    (3  Geo.  IV.  c.  126,  ss.  29,  30.) 

The  General  Turnpike  Acts  contain 
various  provisions  regulating  the  weights 
to  be  allowed  to  carriages  passing  along 
turnpike-roads,  and  imposing  additional 
tolls  for  overweight,  and  also  provisions 
regulating  the  amount  of  toll  leviable 
upon  waggons  and  carts,  depending  upon 
the  construction,  breadth,  and  tire  of 
their  wheels.  (3  Geo.  IV.  ss.  7,  9,  &c. ; 
4  Geo.  IV.  c.  95,  ss.  2,  5,  &c.) 

Trustees  are  enabled  to  erect  toll-gates 
and  toll-houses,  the  property  in  which  is 
vested  in  them,  and  are  required  to  put 
up  at  every  toll-gate  a  table  of  the  tolls 
leviable  thereat,  and  to  provide  tickets 
denoting  payment  of  toll  to  be  delivered 
to  persons  paying  the  same.  (9  Geo.  IV. 
c.  77,  s.  3,  &c. ;  3  Geo.  IV.  c.  126,  ss.  37, 
60 ;  and  4  Geo.  IV.  c.  95,  s.  28.)  The 
remedies  for  the  recovery  of  tolls,  and  the 
penalties  for  evading  them  are  contained 
in  3  Geo.  IV.  c.  126,  s.  39,  &c. 

The  trustees  of  every  turnpike-road 
have  power  to  enter  into  compositions 
for  any  term  not  exceeding  a  year  at  a 
time,  with  any  person  for  tolls  payable 
at  any  toll-gates  under  their  manage- 
ment (4  Geo.  IV.  c.  95,  s.  13.)  They 
may  also,  though  not  empowered  to  do  so 
by  the  local  act,  reduce  the  tolls  leviable 
under  the  authority  of  the  act,  and  ad- 
vance them  again  to  any  amount  not 
exceeding  the  rates  authorised  by  the 
act;  provided  that  where  money  has 
been  borrowed  on  the  credit  of  the  tolls, 
no  reduction  shall  be  made  without  the 
consent  of  the  persons  entitled  to  five- 
sixths  of  the  money  due.  (3  Geo.  IV. 
c.  126,  ss.  43,  44.)  Trustees  may  also 
farm  out  the  tolls,  though  no  express 
power  be  given  in  the  local  act,  for  any 
term  not  exceeding  three  years  at  a  time. 
(3  Geo.  IV.  c.  126,  ss.  55,  67,  58;  4  Geo. 
IV.  c.  95,  s.  52,  et  seq.) 
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The  General  Turnpike  Acts  contain 
Biimerous  provisions  with  respect  to  the 
appointment  and  duties  of  officers,  the 
meetings  and  proceedings  of  trustees,  the 
making  of  causeways,  ditches,  and  drains, 
the  erection  of  milestones,  the  watering 
of  roads,  the  prevention  and  removal  of 
annoyances  and  nuisances,  the  marking 
of  carriages  and  regulations  as  to  drivers, 
the  apprehension  of  offenders,  the  re- 
covery and  application  of  penalties,  the 
limitation  of  actions,  &c. ;  all  which 
{gCneral  enactments  have  been  made  from 
time  to  time  for  the  purpose  of  shorten- 
ing and  lessening  the  expense  of  private 
road  bills,  so  that  almost  the  only  objects 
which  now  require  to  be  attended  to  in 
the  construction  of  road  acts  are  the  ap- 
pointment of  trustees,  the  number  and 
situations  of  toll-gates,  and  the  amounts 
of  tolls. 

(Wellbeloved,  On  Highways;  Burn's 
Justice  of  the  Peace,  by  D'Oyly  and 
Williams,  art.  *  Highways  (Turnpike)'.) 

TUTOR.  By  the  Roman  law  a  male 
under  the  age  of  fourteen,  and  a  female 
under  the  age  of  twelve,  were  called  Im- 
puberes.  A  male  who  was  impubes  was 
incapable  of  doing  any  legal  act  by  which 
he  might  be  injured;  his  property  was 
under  the  care  of  a  tutor,  who  was  so 
?4i]led  from  his  office  of  defending  or  pro- 
tecting (tuendo)  the  impubes  in  the  trans- 
actions which  were  necessary  for  the  ad- 
ministration of  his  property.  The  office 
of  the  tutor  was  tutela ;  and  the  impubes, 
who  with  respect  to  his  tutor  was  called 
p»ipillus,  was  said  to  be  in  tutela,  in 
tutelage.  The  tutor's  business  was  to 
manage  the  property  of  his  pupillus,  and 
to  add  to  his  acts  the  legal  sanction 
(auctoritas).  The  tutor's  office  as  tutor 
was  confined  to  the  property  of  his  pu- 
pillus, who,  as  to  his  person,  was  under 
the  care  (custodia)  of  his  mother,  if  he 
had  one;  if  not,  we  must  suppose  that 
,he  tutor  would  sometimes  have  the  care 
of  his  person  also.  When  the  pupillus 
attained  the  age  of  puberty,  he  had  the 
capacity  of  contracting  marriage,  and  of 
doing  other  legal  acts,  and  was  freed 
from  the  control  of  his  tutor.  But  though 
the  law  gave  full  legal  capacity  to  the 
pupillus  on  his  attaining  puberty,  it  still 
\^-dve  him  some  further  protection  until 


he  was  twenty-five  years  of  age.     [Cu 

RATOR,] 

A  father  could  appoint  by  testament  a 
tutor  for  his  male  children  who  were 
impuberes  and  in  his  power;  he  could 
also  appoint  a  tutor  for  females  who  were 
in  his  power,  even  if  they  had  attained 
puberty.  He  could  also  appoint  a  tutor 
for  the  wife  of  a  son,  who  was  in  his 
power,  and  for  his  grandchildren,  unless 
by  his  death  they  should  come  into  the 
power  of  their  father.  A  man  could  also 
appoint  a  tutor  for  his  wife,  who  was  in 
manu,  for  she  stood  to  him  in  the  legal 
relation  of  a  daughter ;  and  he  could  also 
give  her  the  power  of  choosing  a  tutor. 
The  origin  of  this  testamentary  powtr 
was  probably  immemorial  custom,  which 
was  confirmed  by  the  Twelve  Tabic. 
Tutors  thus  appointed  were  called  dativi : 
those  who  were  chosen  by  a  wife  under 
a  power  given  by  the  husband  weie 
tutores  optivi.  If  a  testator  appointed 
no  tutor,  the  tutela  was  given  to  tlic 
nearest  agnati  by  the  Twelve  Tables: 
such  tutores  were  legitimi.  If  thcic 
were  no  agnati,  the  tutela  belonged  to 
the  Gentiles  so  long  as  that  part  of  the 
law  (JusGentilitium)  remained  in  force. 
When  there  was  no  person  appointed 
tutor,  and  no  legitimus  tutor  existed, 
a  tutor  was  appointed  for  persons  at 
Rome  under  the  provisions  of  a  Lex 
Atilia,  and  for  persons  in  the  provinces 
under  the  provisions  of  a  Lex  Julia 
et  Titia. 

Though  a  pupillus  could  not  do  any 
legal  act  which  should  be  to  his  injury, 
he  could  enter  into  contracts  which  wewi 
for  his  benefit.  The  tutor's  office  was 
defined  to  consist  in  doing  the  necessarc 
acts  for  the  pupillus,  and  interposing  or 
adding  the  legal  authority  to  his  proper 
acts  (negotia  gerere  et  auctoritatem  ir- 
terponere:  Ulpiani  Frag.,  tit.  xi.,  s.  25.) 
The  doing  of  the  necessary  acts  applied 
to  the  case  of  the  pupillus  being  infans, 
that  is,  imder  seven  years  of  age,  absent, 
or  lunatic  (furiosus).  When  tiie  pupillus 
ceased  to  be  infans,  he  could  do  many 
acts  himself,  and  the  auctoritas  of  the 
tutor  was  only  necessary  to  make  them 
legal  acts. 

A  tutor  might  be  removed  from  his 
office  if  he  misconducted  himself  in  it. 
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The  pupillus  had  also  an  action  against 
iiim  for  mismanagement  of  his  property. 
The  tutor  was  allowed  all  proper  costs 
aad  expenses  incurred  by  him  in  the 
management  of  the  affairs  of  the  pupillus ; 
and  he  could  recover  them  by  action. 
Security  was  required  by  the  praetor 
from  a  tutor  for  the  due  management  of 
the  affairs  of  a  pupillus,  unless  he  was  a 
testamentary  tutor,  for  such  tutor  was 
chosen  by  the  testator,  and,  generally, 
unless  he  was  appointed  by  a  magistratus, 
for  in  such  case  he  had  been  selected  as 
a  proper  person. 

The  tutela  of  women  who  were  puberes 
was  a  peculiar  Roman  institution,  founded 
on  the  maxim  that  a  woman  could  do 
nothing  without  the  auctoritas  of  a  tutor. 
13ut  there  was  this  difference  between 
the  tutela  of  pupilli  and  of  women  who 
were  puberes :  in  the  case  of  pupilli  the 
tutor  both  did  the  necessary  acts,  particu- 
larly when  the  pupillus  was  infans,  and 
gave  his  auctoritas ;  in  the  case  of  women 
who  were  puberes,  the  tutor  only  gave 
his  auctoritas. 

The  Vestal  virgins,  in  virtue  of  their 
office,  were  exempted  from  tutela.  Both 
libertinae  and  ingenuae  were  exempted 
from  it  by  acquiring  the  Jus  Liberorum, 
which  was  conferred  by  the  Lex  Julia  et 
Papia  Poppaea  on  women  who  had  a  cer- 
tain number  of  children.  The  tutela  of 
a  woman  was  terminated  by  a  marriage 
by  which  she  came  in  manum  viri ;  and 
also  by  other  means. 

A  woman  had  no  right  of  action  against 
her  tutor  as  such,  for  he  did  not  do  any 
act  in  the  administration  of  her  property : 
he  only  gave  to  her  acts  their  legal 
validity  by  his  auctoritas. 

The  subject  of  the  Roman  tutela  is  one 
of  considerable  extent,  and  in  the  case  of 
women  it  involves  some  difficult  conside- 
rations. 

TWELVE  TABLES.  [Roman  Law.] 

TYRANNY.  [Tyrant.] 

TYRANT.  The  words  tyrant  and  ty- 
ranny come  respectively  from  the  Greek 
tyrannos,  tyrannis  {jvpavvos,  rvpavpls) 
through  the  Latin.  The  earliest  use  of 
the  word  tyrannus  is  perhaps  in  the  Ho- 
meric hymn  to  Ares  (Mars).  It  is  used 
by  Herodotus  and  Thucydides.  to  signify 
&  persou  who  possessed  sovereign  power 


and  owed  it  to  usurpation,  or  who  derived 
it  from  a  person  who  had  obtained  such 
power  by  usurpation,  and  who  maintained 
it  by  force.  Pisistratus,  who  usurped  the 
supreme  power  at  Athens,  b.c.  560,  war 
succeeded  in  it  by  his  eldest  son  Hippias. 
A  Greek  tyrant  who  obtained  sovereign 
power  was  a  monarch  in  the  proper  sense 
of  that  term.  [Monarch.]  If  he  acquired  a 
power  which  was  somewhat  less  than  sove- 
reign, he  was  not  monarch ;  but  in  either 
case  he  would  perhaps  be  called  tyrannus ; 
and  accordingly  the  word  does  not  ex- 
press with  accuracy  the  degree  of  politi- 
cal power,  but  it  rather  expresses  the 
mode  of  acquisition,  or  refers  to  its  ori- 
ginally illegal  origin.  The  word,  as  used 
by  the  older  Greek  writers,  did  not  carry 
with  it  any  notion  of  blame :  it  simply 
denoted  a  person  possessed  of  such  poli- 
tical power  as  above  mentioned,  whether 
he  used  it  well  or  ill.  Many  so-called 
tyrants  were  popular,  and  were  men  of 
letters,  and  patrons  of  literature  and  art. 
They  might  appropriately  be  called  kings 
or  princes  in  the  modern  acceptation  of 
those  terms,  except  perhaps  that  the  un- 
certainty of  their  tenure  of  power  and  the 
want  of  a  recognised  hereditary  succes- 
sion in  the  tyranny,  or  a  regular  mode  of 
succeeding  to  it,  would  render  the  appli- 
cation of  any  modern  name  inappropriate. 
In  some  passages  in  Herodotus  (iii.  80, 
&c. ;  vi.  23,  &c. ;  vii.  165)  the  words  mo- 
narch and  tyrant  are  used  as  synonymes 
to  express  an  individual  who  possessed 
sovereign  power ;  and  in  one  instance  at 
least,  vi.  23, 24)  he  calls  the  same  person 
king  (/Sao-tAeus)  and  monarch  {/j-ovj/apxas). 
Aristotle  {Polit.  iii.  7),  after  stating  that 
a  polity  or  government  must  either  be  in 
the  hands  of  one  or  of  a  few,  or  of  the 
many,  adds  that  we  are  accustomed  to 
call  a  monarchy  which  has  regard  to  the 
interests  of  all  members  of  the  state  a 
kingship  (jSac/Xeia)  ;  and  that  a  mo- 
narchy which  has  regard  only  to  the  in- 
terests of  the  monarch  is  a  tyranny.  In 
the  case  of  Miltiades,  who  became  tyrant 
of  the  Thracian  Chersonesus,  Nepos  {Mil- 
tiad.)  remarks  that  "  all  persons  are  con- 
sidered and  called  tyranni  who  enjoy  last- 
ing power  in  a  state  which  has  once  been 
free."  This  definition  seems  to  expreps 
pretty  clearly  the  old  Greek  uotiou  oi 


TYRANT. 


[  849  ] 


TYRANT. 


tyrant,  but  it  leaves  out  of  consideration 
the  mode  in  which  the  power  was  ac- 
quired. Nepos  remarks  that  Miltiades 
was  called  "  Tyranuus  sed  Justus,"  "  ty- 
rant, but  tyrant  in  constitutional  form  " 
{not  just),  for  he  had  been  elected  by  the 
people.  Accordingly,  he  says  in  another 
place,  he  had  the  dignity  or  rank  of  king 
without  the  name.  This  is  consistent 
with  Herodotus  (vi.  36),  who  says  that  the 
people  made  Miltiades  tyrant  {rvpavvov 
icaTecTTrjcravTo). 

Few  of  the  Greek  tyrannies  lasted  long, 
and  the  conduct  of  those  who  held  this 
power  was  generally  such  as  to  attach  in 
the  course  of  time  an  odious  signification 
•o  the  word  tyrant ;  but  it  does  not  ex- 
actly appear  when  tMs  change  in  the  sig- 
nification of  the  word  was  introduced. 
Many  of  the  old  Greek  tyrannies  were 
abolished  in  part  by  the  influence  of 
Sparta,  the  constitution  of  which  was  hos- 
tile both  to  monarchy  and  democracy. 
But  we  read  of  tyrannies  so  called  among 
the  Greeks  in  the  time  of  Philip  and  De- 
mosthenes. It  was,  according  to  the  ex- 
pression of  Isocrates,  one  of  the  great 
merits  of  Evagoras,  tyrant  of  Cyprus,  that 
he  raised  himself  from  a  private  station 
to  the  rank  of  tyrant  {rvpai/vos),  which  he 
expresses  in  another  place  as  the  acquisi- 
tion of  a  kingship.  (Evag.  Encom.,  c.  25, 
26.) 

The  Roman  writers  often  use  tyrannus 
as  simply  equivalent  to  king,  especially 
the  poets.  Cicero  couples  dominus  and 
tyrannus,  thereby  intending  to  use  ty- 
rannus in  a  bad  sense,  which  was  perhaps 
the  more  common  acceptation  of  the  word 
among  the  Romans  in  his  time.  Seneca 
seems  to  refer  to  the  original  sense  of  ty- 
rannus when  he  says,  "  A  tyrant  is  to  be 
distinguished  from  a  king  (rex)  by  his 
conduct,  and  not  by  the  name :  for  Diony- 
sius  the  elder  (who  was  called  a  tyrant) 
was  a  better  man  than  many  kings ;  and 
Lucius  Sulla  may  be  appropriately  called 
a  tyrant,  for  he  only  ceased  from  slaugh- 
ter when  he  had  no  more  enemies  to  kill." 
(Facciol.,  Lex.,  "Tyrannus.")  Accord- 
ing to  this,  a  man  might  be  called  tyrant 
without  being  a  cruel  governor,  for  there 
were  instances  of  persons  so  called  who 
Lad  used  their  power  with  moderation ; 
and  yet  a  man  who  had  not  the  title  of 
OU  II. 


tyrant  might  be  called  tyrant  on  accouni 
of  his  cruelty.  It  seems  as  if  Seneca  was 
trying  to  distinguish  the  popular  use  of 
tyrant  in  his  time  from  its  earlier  histori- 
cal signification.  Trebellius  Pollio  has 
written  the  '  History  of  the  Thirty  Ty- 
rants '  who  sprung  up  in  the  Roman  em- 
pire in  the  time  of  Gallienus  and  Vale- 
rian. These  so-called  tyrants  were  not 
more  tyrannical,  in  the  modern  sense  of 
the  term,  than  many  Roman  emperors. 

The  use  of  the  modern  words  tyrant, 
tyranny,  tyrannical,  has  been  as  vague 
as  that  of  most  other  political  terms.  The 
term  tyrant  is  properly  limited  to  the  go- 
vernment of  one  man  who  is  sovereign, 
and  the  popular  application  of  the  term 
expresses  disapprobation  of  his  conduct. 
Aristotle's  definition  of  tyranny  would 
apply  well  enough  to  a  modern  tyrant :  he 
is  a  sovereign  who  looks  only  to  his  own 
interest,  or  what  he  considers  his  own  in- 
terest, and  cares  not  what  he  does  in  order 
to  accomplish  his  objects.  But  if  he 
were  a  wise  sovereign,  and  administered 
the  state  solely  with  a  view  to  his  real 
interest,  that  would  be  found  in  the  main 
to  coincide  with  the  interest  of  the  people, 
and  he  would  not  be  called  a  tyrant, 
though  perhaps  he  would  come  within 
Aristotle's  definition.  But  Aristotle's 
language,  though  apparently  precise,  is 
not  so ;  and  he  means  by  a  tyrant  adminis- 
tering the  state  for  his  own  interest,  thai 
he  also  administers  it  to  the  detriment  of 
the  people.  As  the  mass  judge  of  things 
by  their  results,  a  sovereign  would  now 
be  called  tyrannical  whose  administration 
should  render  his  people  unhappy;  at 
least  he  would  run  great  risk  of  having 
this  odious  epithet  applied  to  him,  what- 
ever was  the  goodness  of  his  intentions,  if 
he  failed  to  satisfy  the  people.  The  word 
tyrannical  is  now  often  applied  to  acts  of 
governments  which  are  not  monarchies ; 
but  this  is  an  improper  use  of  the  word. 
We  may  say  that  the  laws  enacted  by  the 
sovereign  power  in  Great  Britain  are 
sometimes  impolitic,  unwise,  or  injurious 
to  the  state  generally ;  they  may  also  be 
sometimes  called  oppressive ;  but  they 
cannot  with  propriety  be  called  tyranni- 
cal, though  such  an  expression  may  be 
and  often  is  used  in  the  vulgar  sense  of 
characterising  a  law  which  for  some  rea- 
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Bou  the  person  who  uses  the  term  does  not 
like. 

u. 

UDAL  TENURE.  The  Norwegian 
term  '  Udal,'  or  *  odel,'  appears  to  be  the 
same  as  the  German  *  adel,'  or  '  noble.' 
Tenure  is  an  improper  name  as  applied 
to  Udal  land,  for  the  land  so  called  in 
Norway  is  not  held  by  any  tenure,  but  is 
free  from  all  services.  There  is  neither 
superior  nor  vassal,  nor  any  of  the  con- 
sequences of  such  feudal  relation  as  exists 
in  many  countries  in  Europe.  (Laing's 
Norway,  p.  205.) 
UMPIRE.  [Abbitbation,] 
UNDERWRITER.  [Ships,  p.  706.] 
UNFUNDED  DEBT.  Exchequer 
bills  form  the  principal  part  of  the  un- 
funded public  debt.  These  bills  are 
issued  under  the  authority  of  parliament 
for  sums  varying  from  lOOZ.  to  1000/., 
and  bear  interest.  They  were  first  is- 
sued in  the  reign  of  William  III. ;  and 
although  their  amount  has  since  varied 
greatly  at  different  times,  the  convenience 
which  they  afford  to  individuals  and  their 
advantage  to  the  public  have  been  such 
as  to  cause  their  constant  issue.  Their 
convenience  to  individuals  arises  from  the 
circumstance  of  their  passing  from  hand 
to  hand  without  the  necessity  of  making 
a  formal  transfer,  of  their  bearing  in- 
terest, and  of  their  not  being  subject  to 
such  violent  fluctuations  as  sometimes  oc- 
cur in  the  prices  of  the  funded  debt.  This 
comparative  steadiness  in  value  is  caused 
by  the  option  periodically  given  to  the 
holders  to  be  paid  their  amount  at  par,  or 
to  exchange  them  for  new  bills  to  which 
the  same  advantage  is  extended ;  besides 
this,  when  a  certain  limited  period  has 
elapsed  from  the  date  of  their  first  issue, 
they  may  be  paid  to  the  government  at 
par  in  discharge  of  duties  and  taxes.  The 
amount  of  premium  that  may  have  been 
paid  at  the  time  of  purchase  is  conse- 
quently all  that  the  holder  of  an  exche- 
quer bill  risks  in  return  for  the  interest 
which  accrues  during  the  time  that  it  re- 
mains in  his  possession.  The  advantage  to 
the  public  consists  in  the  lower  rate  of  in- 
terest which  they  carry  compared  with 
the  permanent  or  funded  d^bt  of  the  na- 


tion, to  which,  however,  they  must  iu 
this  respect  bear  some  certain  proportion. 
When  the  price  of  the  public  funds  is 
high,  the  interest  upon  exchequer  bills 
will  be  low  ;  and  if  the  funds  should  fall 
in  price  so  as  to  afford  a  much  more  pro- 
fitable investment  than  exchequer  bills, 
the  rate  of  interest  upon  these  must  be 
raised  in  order  to  prevent  their  payment 
into  the  exchequer  in  discharge  of  duties : 
a  thing  which  would  embarrass  the  finan- 
cial operations  of  government.  Wheu 
first  issued  in  the  reign  of  William  III., 
the  interest  borne  by  exchequer  bills  was 
bd.  per  lOOZ.  per  diem,  being  at  the  rale 
of  ll,  12s.  \d.  per  cent,  per  annum.  In 
the  same  reign  the  interest  was  after- 
wards lowered  to  4fd.  per  lOOZ.  per  diem, 
or  &l.  Is.  8c?.  per  cent  per  annum ;  and  in 
the  following  reign  the  rate  was  still  far- 
ther reduced  to  2d.  per  diem,  or  3/.  Os.  \0d. 
per  cent,  per  annum.  During  the  greater 
part  of  the  war  from  1793  to  1814,  the 
rate  of  interest  upon  these  securities  was 
fixed  at  3^d.  per  cent,  per  diem,  or 
5/.  6s.  5^c?.  per  cent,  per  annum.  Since 
the  last-mentioned  year  the  rate  has  been 
progressively  reduced  to  2^c?.,  2c?.,  and 
1^.  per  lOOZ.  per  diem,  at  which  last 
rate  they  were  in  the  market  at  the  time 
of  the  derangement  of  the  currency 
which  was  experienced  in  the  beginning 
of  1837.  Under  these  circumstances,  it 
was  considered  important  as  far  as  pos^- 
sible  to  relieve  the  Bank  of  England,  by 
which  establishment  a  very  large  propor- 
tion of  these  securities  were  then  held, 
and  to  place  it  in  the  most  favourable  po- 
sition for  affording  relief  to  the  commer- 
cial classes ;  and  accordingly  the  rate  of 
interest  upon  exchequer  bills  was  raised  tw 
2^d.  per  cent,  per  diem.  The  last  exche- 
quer bills  which  were  issued  (in  June, 
1 846)  bore  interest  at  1  %d.  per  1 00/.  per  day. 
In  periods  of  commercial  pressure, 
advances  have  been  made  to  merchants, 
upon  the  security  of  goods,  by  the  issue  of 
exchequer  bills.  A  more  permanent  oc- 
casion for  their  issue,  apart  from  the  im- 
mediate wants  of  the  government,  has 
been  the  desire  of  aiding  individuals  or 
private  associations  in  the  prosecution  oi 
works  of  public  utility,  such  as  canals, 
roads,  &c.  In  these  cases  the  rate  of  in- 
terest charged  to  the  borrowers  is  some- 
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what  greater  than  that  borne  by  the  bills, 
and  the  diflPerence  has  been  applied  to  de- 
fray the  expense  of  management  on  tlie 
part  of  the  public. 

The  amount  of  exchequer  bills  "  out- 
standing and  unprovided  for  "  at  the  end 
of  each  of  the  under-mentioned  years  was 
as  follows : — 

£. 

1836  .  .  .  28,155,150 

1838  .  .  .  24,026,050 

1840  .  .  .  21,626,350 

1842  .  .  .  18,182,100 

1844  .  .  .  18,404,500 

UNIFORMITY,  ACT  OF.  [Bene- 
fice, p.  340.] 

UNIGENITUS  BULL.  [Bulls, 
Papal.] 

UNION,  IRELAND,  SCOTLAND. 
[Commons,  House  of,  pp.  584,  590; 
Parliament,  p.  455.] 

UNITED  STATES  OF  NORTH 
AMERICA,  Government  of.  The  United 
States,  at  the  time  of  the  formation  of  the 
General  or  Federal  government  in  1787, 
as  well  as  at  the  time  of  their  separation 
from  Great  Britain,  1776,  consisted  of 
thirteen  distinct  political  communities, — 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North  Carolina,  South 
Carolina,  and  Georgia.  The  number  is 
now  increased  to  twenty-seven  by  the 
successive  additions  of  the  following 
States:  Vermont,  Kentucky,  Tennessee, 
Ohio,  Louisiana,  Indiana,  Mississippi, 
Illinois,  Alabama,  Maine,  Missouri,  Ark- 
ansas, Michigan,  and  Florida.  In  the 
year  1845  Texas  was  admitted  into  the 
Union  as  a  State  and  member  thereof. 

They  formed  a  Federal  Government 
for  defence  from  foreign  aggression,  and 
tranquillity  at  home ;  to  encourage  and 
protect  commerce  ;  and  for  a  few  objects 
of  internal  legislation  in  which  unifor- 
Kuty  among  the  States  was  desirable,  and 
an  obvious  and  direct  common  interest 
existed.  To  the  separate  States  was  left 
the  legislation  which  concerns  the  law  of 
property,  the  punishment  of  offences,  the 
administration  of  justice,  and  the  exercise 
of  all  powers  over  the  territory  and  the 
citizens  except  the  few  which  have  been 


either  expressly  withdrawn  from  the 
States,  or  delegated  to  the  General  go- 
vernment. 

Both  the  General  and  State  govern- 
ments are  essentially  democratic.  In  both 
it  is  assumed  that  the  interest  of  the  ma- 
jority is  the  proper  end  of  government, 
and  that  the  wishes  of  the  majority  truly 
indicate  that  interest. 

By  the  written  instrument  called  the 
Constitution  of  the  United  States,  the 
power  of  the  General  government  is 
divided  into  three  branches ;  tlie  legisla- 
tive, executive,  and  judicial. 

The  legislative  power  is  vested  in  two 
Houses.  One,  called  the  House  of  Repre- 
sentatives, is  chosen  every  second  year 
by  those  whom  the  laws  of  each  State 
make  legal  voters.  The  number  of  repre- 
sentatives is  not  fixed,  but  has  gradually 
increased  from  65,  in  1789,  when  the  con- 
stitution went  into  operation,  to  224  and 
two  delegates.  The  two  delegates  are  for 
the  territories  of  Wisconsin  and  Iowa 
respectively.  The  representatives  must 
be  apportioned  among  the  States  accord- 
ing to  their  population,  deducting  two- 
fifths  of  the  slaves  in  the  estimate ;  and 
for  the  purpose  of  correcting  the  inequa- 
lity of  distribution  arising  from  the  vari 
ations  in  the  relative  numbers  of  the 
States,  a  census  of  the  inhabitants  is  to 
be  taken  every  ten  years,  at  which  time  a 
new  apportionment  takes  place,  and  a  new 
ratio  of  population  to  each  representative 
may  be  then  also  adopted,  or  the  former 
one  be  continued.  The  act  of  Congress 
of  1842  declares  that  there  shall  be  "one 
representative  for  every  70,680  persons 
in  each  State,  and  one  additional  repre- 
sentative for  each  State,  having  a  fraction 
greater  than  one  moiety  of  the  said  ratit), 
computed  according  to  the  rule  pre- 
scribed by  the  constitution  of  the  United 
States." 

The  Senate  consists  of  two  member* 
from  each  State,  chosen  by  its  legislature, 
and  consequently  the  whole  number  ii 
now  54.  One-third  of  the  members  is 
elected  every  second  year,  so  that  each 
member  holds  his  seat  for  six  years.  In 
both  houses  the  members  are  re-eligible. 

All  acts  of  legislation  require  the  con- 
currence of  both  Houses,  which  constitute 
theCongressof  the  United  States.  They 
312 
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have  the  power  of  levying  taxes  of  every 
kind  for  all  national  objects  pursuant  to 
the  powers  given  them  by  the  constitu- 
tion ;  of  regulating  commerce,  foreign 
and  domestic ;  of  coining  money  ;  fixing 
the  standard  of  weights  and  measures ; 
establishing  post-oflBices  and  post  roads; 
prescribing  a  uniform  rule  of  naturaliza- 
tion, and  a  uniform  bankrupt  law ;  cre- 
ating and  supporting  an  army  and  navy  ; 
of  declaring  war ;  defining  and  punishing 
tieason,  piracy,  counterfeiting,  and  other 
ofiences  arising  under  the  constitution 
and  acts  of  Congress ;  exercising  exclu- 
sive legislation  in  the  district  of  Columbia 
in  which  Washington,  the  seat  of  the 
General  Government,  is  situated,  and  in 
forts,  arsenals,  dockyards,  and  all  the  ter- 
ritories belonging  to  the  General  Govern- 
ment ;  and  the  power  of  admitting  new 
States  into  the  Union. 

The  Congress  is,  by  the  same  instru- 
ment, prohibited  from  laying  any  tax 
upon  exports ;  from  giving  a  preference 
to  the  ports  of  one  State  over  those  of 
another;  from  laying  any  direct  tax 
except  according  to  the  number  of  inha- 
bitants in  each  State  who  are  represented 
in  Congress;  from  suspending  the  writ 
of  habeas  corpus,  except  in  case  of  rebel- 
lion or  invasion ;  from  passing  any  bill 
of  attainder  or  ex  post  facto  law ;  from 
granting,  or  permitting  to  be  granted,  any 
title  of  nobility ;  or  from  passing  any  law 
to  restrict  the  freedom  of  religion,  of 
speech,  or  the  press. 

Congress  must  assemble  at  least  once 
in  every  year,  which  of  late  has  been  on 
the  first  Monday  in  December.  The 
members  of  both  Houses  receive  eight 
dollars  for  each  day's  attendance  on 
Congress,  and  also  for  every  20  miles 
which  they  must  travel  to  the  seat  of 
Government  at  Washington,  and  in  their 
return  home. 

The  powers  of  this  body  to  give  special 
encouragement  to  manufactures,  to  make 
roads  and  canals,  to  establish  banks  and 
other  corporations,  and  to  exercise  some 
other  legislative  functions,  are  contested 
points  in  the  construction  of  the  federal 
constitution;  and  these  questions  often 
furnish  the  real  or  ostensible  grounds  of 
dispute  between  political  parties. 

Under  the  power  to  give  special  en- 


couragement to  manufactures,  the  Ccj- 
gress  has  passed  acts  which  lay  duties 
and  imposts  on  the  importation  of  foreign 
commodities,  and  these  duties  and  im- 
posts have  been  laid  not  merely  for  the 
purposes  of  revenue,  but  for  the  protec- 
tion of  domestic  manufactures.  Such 
duties  for  the  protection  of  domestic 
manufactures  are  described  in  the  ordi- 
nance of  the  Carolina  Convention  (about 
fourteen  years  ago)  as  "bounties  to 
classes  and  individuals  engaged  in  par- 
ticular employments  at  the  expense  and 
to  the  injury  and  oppression  of  other 
classes  and  individuals."  The  object  of 
the  Carolina  Convention  was  to  nullify 
the  revenue  laws  of  the  United  States; 
and  the  verb  nullify  gave  birth  to  the 
new  word  Nullification.  Those  who 
maintained  this  doctrine  maintained  that 
a  State,  which  is  a  member  of  the  Federal 
Union,  can  nullify  certain  acts  of  tiie 
General  Government.  The  general  doc- 
trine of  nullification  was  laid  down  in 
the  following  terms  :  "  A  State  has  a 
right  in  her  sovereign  capacity  in  Con- 
vention to  declare  an  unconstitutional  act 
of  Congress  to  be  null  and  void ;  and 
such  declaration  is  obligatory  on  her 
citizens  and  conclusive  against  the  Gene- 
ral Government;  which  would  have  no 
right  to  enforce  its  construction  of  its 
powers  against  that  of  the  State."  This 
doctrine  of  Nullification  was  much  dis- 
cussed at  the  time  in  the  United  States. 
The  objections  to  it,  and  the  difficulty  or 
rather  impossibility  of  the  process  which 
the  nullifiers  of  Carolina  proposed  for 
the  purpose  of  getting  rid  of  the  revenue 
laws  of  the  United  States,  are  shown  in 
an  article  in  the  North  American  Review 
on  Nullification  (vol.  36,  Jan.  1833).^ 

The  executive  power  is  vested  in  a 
President,  who  is  commander-in-chief  of 
the  army  and  navy,  collects  and  disburses 
the  revenue  according  to  law,  and  makes 
treaties  with  foreign  nations,  but  in  the 
exercise  of  the  treaty-making  power,  the 
concurrence  of  two-thirds  of  the  senators 
present  is  required.  He  nominates  and, 
with  the  advice  and  consent  of  the  Senate, 
appoints  ambassadors,  other  public  mi- 
nisters, and  consuls,  and  judges  of  the 
Supreme  court,  and  other  inferior  officers. 
He  has  also  a  qualified  negative  on  the 
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laws  enacted  by  the  two  Houses,  which 
becomes  absolute  uuless  it  is  subsequently 
countervailed  by  two-thirds  of  each 
House.  He  is  provided  with  a  ready- 
furnished  house,  and  his  salary  is  25,000 
dollars.  He  is  chosen  by  a  determinate 
number  of  electors;  the  voters  in  each 
State  elect  as  many  electors  as  are  equal 
to  the  members  which  such  State  sends 
to  both  Houses  of  Congn-ss.  Every  State 
has  its  own  electoral  college,  and  all  the 
colleges  give  their  votes  on  the  same 
day,  and  by  ballot.  The  votes  are  sent 
sealed  to  the  President  of  the  Senate.  If 
no  person  has  a  majority  of  the  electoral 
votes,  the  election  devolves  upon  the 
House  of  Representatives,  when  all  the 
representatives  of  a  State  give  but  one 
vote.  The  president  must  be  thirty-five 
years  of  age,  and  he  is  re-eligible  for  life, 
but  the  usage  has  been  never  to  elect  the 
same  person  for  more  than  two  terms  of 
four  years  each. 

The  executive  business  is  distributed 
among  four  departments ;  that  of  the 
state,  of  the  treasury,  of  war,  and  of  the 
navy  ;  the  four  secretaries  of  which,  with 
the  attorney-general,  reside  at  Washing- 
ton, and  compose  the  president's  cabinet 
council. 

The  vice-president  is  chosen  at  the 
same  time  and  in  the  same  way  as  the 
president,  to  whose  office,  if  vacated 
during  the  term  for  which  he  was  elected, 
he  succeeds.  His  only  function,  in  the 
mean  while,  is  to  preside  over  the  deli- 
berations of  the  Senate,  in  which  he  has  a 
casting  vote,  which  is  given  when  the 
votes  of  the  senators  are  equal.  His 
salary  is  5000  dollars. 

The  judicial  power  is  vested  by  the 
constitution  in  a  supreme  court,  and  such 
inferior  tribunals  as  Congress  may  from 
time  to  time  establish.  The  supreme 
court  consists  of  a  chief-justice  and  eight 
associate  justices.  It  sits  in  Washington, 
and  has  one  session  animally,  which 
commences  on  the  first  Monday  in  De- 
cember. The  United  States  are  divided 
into  nine  judicial  circuits,  in  each  of 
which  a  circuit  court  is  held  twice  every 
year,  for  each  State  within  the  circuit,  by 
a  justice  of  the  supreme  court  assigned 
to  the  circuit,  and  by  the  district  judge  of 
the  State  or  district  in  which  the  court 


sits.  There  are  also  thirty-four  district 
courts,  each  State  containing  one,  and 
some  of  them  two ;  and  each  of  these  dis- 
trict courts  has  a  separate  judge,  with 
some  few  exceptions,  where  one  judge 
presides  in  several  district  courts  in  the 
same  State.  The  several  courts  have 
either  original  or  appellate  jurisdiction 
in  all  admiralty  cases,  breaches  of  the 
revenue  laws,  controversies  between  citi- 
zens of  different  States,  or  citizens  and 
foreigners;  cases  afiecting  ambassadors 
and  other  public  ministers;  and  in  all 
cases  criminal  or  civil,  in  law  or  equity, 
arising  under  the  constitution  or  the  laws 
of  the  United  States.  The  judges  all 
hold  their  offices  during  good  behaviour ; 
and  their  salaries,  which  vary  from  5000 
to  1000  dollars,  cannot  be  diminished 
even  by  the  legislature,  during  their  con- 
tinuance in  office.  All  public  officers  are 
removable  by  impeachment,  and  the 
Senate  is  the  tribunal  for  the  trial  of  im- 
peachments; but  the  judgment  in  these 
cases  extends  no  further  than  to  removal 
from  office. 

The  constitution  provides  for  its  own 
amendment,  whenever  such  amendment 
shall  be  proposed  by  two-thirds  of  both 
Houses  of  Congress,  or  by  a  convention 
called  on  the  application  of  two-thirds  of 
the  States :  but  in  either  case,  the  amend- 
ment must  be  ratified  by  three-fourths  of 
the  States  to  give  it  effect.  There  have 
been  twelve  amendments  in  fifty  years : 
ten  were  made  immediately  after  the  con- 
stitution went  into  operation,  and  M'ere 
meant  to  provide  some  additional  security 
for  the  protection  of  the  rights  of  indi- 
viduals, or  of  the  States;  the  eleventh 
was  for  restricting  the  liability  of  a  State 
to  be  sued  in  a  federal  court ;  and  the 
twelfth  altered  the  mode  of  electing  the 
president  and  vice-president. 

This  instrument  also  imposes  express 
restrictions  on  the  state  governments. 
They  cannot  enter  into  a  treaty  or  alli- 
ance ;  coin  money  ;  emit  bills  of  credit  ;* 
make  anything  but  gold  and  silver  a  legal 
tender ;  pass  a  bill  of  attainder  or  ex  post 


*  Tliis  phrase  is  borrowed  from  tlie  Articles 
of  Confederation  of  the  old  Congress.  The 
paper  money  issued  by  that  body  was  tlms  de- 
signated 
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facto  law ;  impair  the  obligation  of  con- 
tracts ;  grant  any  title  of  nobility ;  lay  a 
duty  either  on  imports  or  exports ;  nor 
can  they,  without  the  consent  of  Congress, 
enter  into  a  compact  with  another  State ; 
keep  troops  or  ships  of  war  in  time  of 
{♦eace ;  nor  engage  in  war,  except  in  case 
frf  invasion  or  of  similar  urgency. 

The  State  governments,  with  a  few 
great  features  in  common,  have  great  di- 
versities in  their  laws,  and  in  their  written 
constitutions.  In  all  of  them,  the  legis- 
lative, executive,  and  judicial  powers  are 
separate.  In  all  the  legislature  consists 
of  two  branches;  one  usually  called  the 
senate,  and  a  more  numerous  branch, 
which  is  variously  designated. 

The  time  for  which  the  senators  are 
'elected  varies  from  one  to  five  years.  In 
the  more  numerous  and  popular  branch 
the  members  are  elected  annually,  except 
in  South  Carolina,  Tennessee,  and  Mis- 
souri, where  they  are  elected  for  two 
years.  The  number  of  members  in  the 
popular  branch  varies  considerably. 
The  number  of  the  senate  is  usually 
from  about  one-fourth  to  one-half  the 
number  of  the  other  branch. 

In  all  the  States  the  executive  power  is 
vested  in  a  governor,  who,  in  some  of  the 
States,  is  assisted  by  a  council.  In  some 
he  has  the  power  of  appointment  to  state 
offices;  in  others,  merely  the  power  of 
nominating  persons  to  his  council ;  but  in 
most  States,  he  has  neither  the  one  nor 
the  other.  He  is  chosen  by  the  people  in 
all  the  States,  except  in  Maryland,  Vir- 
ginia, North  and  South  Carolina,  in  which 
he  is  chosen  by  the  legislature.  His  term 
of  service  varies  in  the  different  States 
from  one  to  four  years,  and  he  is  in  some 
States  re-eligible,  and  in  others  not. 

The  judicial  systems  are  yet  more 
various.  In  the  greatest  part  the  judges 
hold  their  offices  during  good  behaviour. 
In  the  others  they  receive  their  appoint- 
ment for  a  fixed  term,  varying  from 
seven  years  to  a  single  year.  In  New 
York,  they  retire  from  office  when  they 
reach  the  age  of  sixty.  In  some  States 
they  are  appointed  by  the  governor  and 
council :  and  in  others,  by  the  legislature. 
In  some  they  are  removable  only  by  im- 
peachment ;  in  others,  on  the  vote  of  two- 
thirds  of  the  legislature.    In  some,  the 


salaries  are  liberal ;  in  others,  very  small. 
Some  States  have  separate  Chancery 
courts;  whilst  in  others,  the  courts  of 
Common  Law  exercise  Equity  jurisdic- 
tion. In  some,  the  court  of  Last  Resort 
exercises  no  other  than  appellate  juris- 
diction ;  in  others,  the  judges  of  separate 
courts  unite  to  form  an  Appellate  court ; 
and  in  others  again,  the  judges,  combined 
with  the  senate,  form  a  special  court  of 
Appeals. 

In  fourteen  of  the  States  negro  slavery 
has  the  sanction  of  the  law.  These  are 
the  twelve  States  lying  south  of  Penn- 
sylvania and  the  river  Ohio,  together 
with  the  States  of  Missouri  and  Arkansas. 
In  the  other  thirteen,  slavery  either  never 
had  existence,  or  has  been  abolished, 
except  as  to  those  who  were  slaves  at  the 
time  of  the  abolition. 

The  right  of  sutFrage  has  various  re- 
strictions in  the  different  States  as  to  pro- 
perty, residence,  and  length  of  citizen- 
ship; but  it  is  now  no  where  limited  to 
an  interest  in  land.  In  all  the  States  the 
votes  are  given  by  ballot,  except  in  Vir- 
ginia, Kentucky,  and  Arkansas,  where 
they  are  given  orally.  In  all,  except 
Virginia,  lands  can  be  taken  in  execution 
for  debt,  in  the  same  way  as  personal 
property.  The  common  law  of  England 
is  the  law  of  every  State,  so  far  as  it  has 
not  been  changed  by  the  legislature,  ex- 
cept in  Louisiana,  where  the  laws  of 
every  description  have  been  digested  into 
one  code. 

The  revenues  of  the  several  States  vary 
according  to  their  population  and  wealth. 
Some  of  them,  by  judicious  expenditure 
on  canals  and  other  public  improvements, 
by  the  proceeds  of  public  lands,  and  other 
sources,  have  a  sufficient  revenue  for  the 
ordinary  expenses  of  the  government, 
without  the  aid  of  taxes.  In  general, 
however,  a  sum  equal  to  the  annual  ex- 
penditure is  raised  by  taxes  within  the 
year,  in  which  case  it  rarely  averages 
more  than  a  dollar  for  each  inhabitant, 
and  sometimes  it  is  not  one-fourth  of  that 
sum.  But  besides  the  taxes  paid  into  the 
state  treasuries,  the  county  courts  of  the 
state  or  other  corporate  bodies  have  the 
power  of  levying  money  for  special  local 
objects,  as  for  making  and  repairing 
roads,  for   providing    courthouses  any 
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jails,  for  the  support  of  schools,  &c., 
the  amount  of  which  taxes  sometimes 
equals,  and  even  exceeds  the  State  tax. 

Besides  the  twenty-seven  States  which 
constitute  the  Federal  Union,  there  are 
territories  beyond  their  limits  which  are 
immediately  subject  to  the  general  go- 
vernment, though  they  have  no  partici- 
pation in  its  political  power.  Over  these 
the  legislative  power  of  Congress  is  su- 
preme ;  but  it  is  so  exercised  as  gradually 
to  fit  them  for  admission  into  the  Union. 
At  first  they  are  administered  by  a  go- 
vernor, appointed  by  the  federal  execu- 
tive. When,  by  the  progress  of  the 
settlements,  they  are  deemed  fit  for  it, 
they  are  advanced  to  the  second  stage  of 
their  probation.  Of  late  years,  the  rights 
of  the  second  stage  are  conferred  on  the 
territories  at  the  time  of  their  creation. 
They  are  then  allowed  to  elect  their  own 
local  legislature — the  executive  power 
continuing  as  before — and  to  send  a  de- 
legate to  Congress,  who  has  the  privilege 
of  speaking,  but  not  of  voting :  and  lastly, 
•when  their  numbers  justify  it,  and  Con- 
gress approves,  they  are  made  States  and 
are  admitted  into  the  Union,  and  become 
like  the  other  States.  There  are  now  two 
of  these  territories  in  the  second  stage: 
Wisconsin  and  Iowa. 

The  revenue  of  the  general  govern- 
ment arises  from  the  sale  of  public  land, 
customs  duties,  and  the  post-office.  The 
whole  produce  of  the  post-office  depart- 
ment is  absorbed  by  the  expenditure  in 
that  department.  The  sale  of  public  land 
has  produced  for  many  years  a  large 
revenue.  During  the  three  years  pre- 
ceding 1838  there  were  sold  more  than 
3R,000,000  acres,  the  purchase  money  of 
which  was  48,1 7  5,1  GO  dollars.  But  the 
excessive  issues  of  the  banks  afforded 
both  the  temptation  and  the  means  to  ex- 
tensive speculations  in  these  lands,  and 
made  the  amount  sold  much  greater  than 
it  had  ever  been  before,  or  is  likely  to  be 
again.  The  produce  of  the  sales  of  pub- 
lic land  was  in  1838  less  than  4^  millions 
of  dollars;  in  1839  less  than  6^  millions; 
in  1840  less  than  3  millions;  in  1841 
less  than  1^  millions;  in  1842  less  than 
1^  millions:  in  1843  a  little  above  2 
millions ;  and  in  1 844  also  a  little  above 
2  millions  of  dollars. 


The  public  land  consists  first  of  the 
lands  which,  having  been  once  national 
domain  by  purchase,  have  never  been 
sold  or  ceded  by  the  general  government, 
and  of  which  there  are  yet  large  bodies 
in  most  of  the  Western  States,  and  in  all 
the  territories ;  and  secondly,  of  those 
lands  in  the  unsettled  western  territory, 
which  have  been  more  recently  purchased 
of  the  Indians.  The  system  adopted  by 
Congress  for  disposing  of  these  lands  is 
well  contrived  to  facilitate  settlements, 
to  prevent  disputes  about  titles  or  bound- 
aries, and  to  render  extensive  purchases 
by  speculators  impracticable.  The  lands 
are  accurately  surveyed  by  the  govern- 
ment ;  and  are  then  laid  off  into  ranges 
of  townships  by  true  meridian  lines. 
Each  township  is  exactly  six  miles 
square,  and  contains  of  course  23,040 
acres.  It  is  divided  into  36  sections  of  a 
square  mile  each,  which  sections  are 
again  subdivided  into  four  quarter  sec- 
tions, each  of  160  acres,  and  sometimes 
into  half-quarter  and  quarter-quarter  sec- 
tions. The  space  between  these  squares 
and  the  margin  of  a  river,  or  Indian 
boundary,  is  laid  off  into  the  smaller 
parts  of  a  section.  When  thus  laid  off, 
the  lands  are  sold  from  time  to  time  at 
public  auction,  provided  they  bring  the 
minimum  price,  which  is  a  dollar  and  a 
quarter  per  acre.  Formerly  tlie  mini- 
mum price  was  two  dollars,  and  the 
lands  were  sold  partly  on  credit ;  but  in 
1820,  to  avoid  the  present  inconvenience 
and  future  danger  of  thus  placing  the 
government  in  the  delicate  relation  of 
creditor  to  so  many  of  its  citizens.  Con- 
gress in  1820  reduced  the  minimum  price, 
and  abolished  the  credit.  The  public 
land  to  which  the  Indian  title  has  been 
extinguished,  and  which  was  unsold  on 
the  1st  January,  1832,  was  227,293,884 
acres.  The  business  of  surveying  and 
disposing  of  the  public  lands  is  managed 
by  a  general  land-office  at  Washington, 
and  numerous  land-oflSces  distributed 
among  the  western  states  and  territories, 
all  which  are  under  the  control  of  the 
Treasury  department. 

The  customs  duties  are  the  chief  source 
of  revenue  to  the  United  States.  The 
total  revenue  of  the  United  States  for  the 
fiscal   year  ending  June  30,  1844,  was 
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a  little  more  than  thirty  millions  of 
dollars,  -with  a  balance  in  the  Treasury 
of  nearly  10^  millions  on  the  1st  July, 
1843.  The  expenditure  for  the  year 
ending  June  30,  1844,  was  near  thirty- 
three  millions,  of  which  the  war  depart- 
ment cost  above  eight  millions,  and  the 
navy  department  cost  nearly  six  and  a 
half  millions  of  dollars. 

{Geography  of  Ama-ica,  Library  of 
Useful  Knowledge;  American  Almanac 
for  1846.) 

UNIVERSITIES  are  lay  corpora- 
tions, which,  since  the  twelfth  century, 
have  had  the  charge  of  educating  the 
members  of  the  learned  professions 
throughout  Europe  and  the  colonies 
founded  by  European  states.  The  three 
oldest  learned  institutions  to  which  the 
name  University  can  with  propriety  be 
applied  are  those  of  Paris,,  Bologna,  and 
Salerno. 

It  is  impossible  to  fix  a  precise  date  at 
which  the  educational  institutions  of  Paris 
can  be  said  to  have  assumed  the  form  and 
name  of  a  university.  As  for  the  name 
(universitas),  it  was  not  confined  in  the 
middle  ages  to  scientific  bodies ;  it  was 
used  in  a  sense  equivalent  to  our  word 
corporation.  [University.]  There  were 
"  universities  of  tailors  "  in  those  days.  It 
was  long  before  the  name  obtained  its 
present  limited  acceptation.  The  school 
of  Bologna  was  a  '  universitas  scholarium,' 
that  of  Paris  a  *  universitas  magistrorum,' 
because  the  former  was  a  corporation  of 
students,  the  latter  of  teachers.  The 
oldest  printed  statutes  of  the  university  of 
Bologna  are  called  '  Statuta  et  Privilegia 
almae  Universitatis  Juristarum  Gym- 
uasii  Bonouiensis ;'  and  in  some  univer- 
sities we  find  a  *  universitas  juristarum ' 
and  a  '  universitas  artistarum '  side  by 
side :  from  which  it  appears  that  *  uni- 
versitas '  at  one  time  approached  nearly 
to  the  meaning  of  our  word  'faculty.' 
What  we  now  term  a  university  was 
designated  indifferently  *schola,'  *stu- 
dium  generale,'  or  'gymnasium.'  The 
term  '  academia '  has  also  been  sometimes 
applied  to  universities,  though  academy 
has  now  a  diflferent  meaning. 

The  oldest  document  in  which  the 
designation  *  universitas '  is  applied  to  the 
university  of  Paris,  is  a  decretal  of  Inno- 


cent III.,  about  the  beginning  of  the  thir- 
teenth century.  But  as  early  as  1180 
two  decretals  had  been  issued  by  Alex- 
ander III.,  the  first  of  which  ordained 
that  in  France  no  person  should  receive 
money  for  permission  to  teach.  Tiie 
glossa  of  Vicentinus  says,  that  this  pro- 
hibition was  directed  against  the  chan- 
cellor of  the  university  of  Paris ;  and  the 
second  decretal  alluded  to  exempts  the 
then  rector,  Petrus  Comestor,  from  the 
operation  of  the  first ;  and  much  earlier 
than  any  legislative  provisions  of  popes 
or  kings  we  find  the  foundations  of  the 
university  laid. 

To  almost  every  cathedral  and  monas- 
tery of  Europe  there  had  been,  from  a 
very  early  period,  attached  a  school,  in 
which  all  aspirants  to  priestly  ordination, 
and  such  laymen  as  could  afford  if, 
were  instructed  in  the  Trivium  and  Qua- 
drivium.  It  appears  from  the  letters  of 
Abelard  (died  1142),  and  from  other  con- 
temporary sources,  that  the  poorer  esta- 
blishments intrusted  the  conduct  of  this 
school  to  one  of  their  number  called  the 
Scholasticus ;  and  that  the  wealthier 
bodies  maintained  a  Scholasticus  to  in- 
struct the  junior  pupils  in  grammar  and 
philosophy,  and  a  Theologus  to  instruct 
the  more  advanced  in  theology.  About  the 
time  of  Abelard  the  great  concourse  of 
students  who  flocked  to  the  episcopal 
school  of  Paris  appears  to  have  rendered 
it  necessary  to  assemble  the  two  classes 
of  pupils  in  different  localities ;  the 
juniors  were  sent  to  the  church  of  St. 
Julian,  while  the  theologians  remained  in 
that  of  Notre  Dame.  All  who  had  stu- 
died a  certain  time,  and  undergone  cer- 
tain trials,  were  entitled  to  be  raised  by 
the  rector  of  the  schools  to  the  grade  of 
teachers.  This  was  done  by  three  suc- 
cessive steps.  The  candidate  was  first 
raised  lo  the  rank  of  master,  in  which  he 
acted  for  a  year  as  assistant  to  a  doctor  (or 
teacher) ;  then  to  the  rank  of  baecalaii- 
reus,  in  which  he  taught  for  a  year,  under 
the  superintendence  of  his  doctor,  pupils 
of  his  own ;  lastly,  to  the  grade  of  inde- 
pendent doctor.  The  number  of  studeutg 
rendered  the  profession  of  a  teacher  at 
Paris  lucrative,  and  many  from  all  nations 
embraced  it.  According  to  the  custom  of 
those    unsettled  times,    they    gradually 
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formed  themselves  iuto  a  kind  of  corpo- 
ration for  mutual  support.  The  corporation 
consisted  of  the  teachers  of  all  the  three 
grades,  and  stood  under  a  rector  elected 
by  themselves.  According  to  an  agree- 
ment entered  into  in  1206,  the  rector  was 
elected  by  the  residents  of  the  four  nations 
— French,  English  or  German,  Picards, 
and  Normans.  Before  this  time,  in  1200, 
Philip  Augustus  had  confirmed  the  ex- 
clusive control  of  the  rector  over  all  stu- 
dents and  teachers.  The  local  separation 
of  the  artists  from  the  theologians  would 
have  been  of  little  consequence,  but  for 
the  rapid  progress  which  the  Aristotelian 
philosophy  made  during  and  immediately 
after  the  life  of  Abelard.  The  specula- 
tions into  which  studious  men  were  led 
by  the  writings  of  Aristotle  necessarily 
led  them  to  deal  with  topics  which  had 
hitherto  been  conceived  to  lie  within  the 
exclusive  domain  of  theology.  The  con- 
sequences were  frequent  and  bold  attempts 
by  individuals  to  modify  the  received 
doctrines  of  the  church,  clamours  about 
heresy,  persecutions,  and  counter-persecu- 
tions. All  these  contributed  to  bring 
about  a  tacit  compromise  between  the 
professional  theologians  and  the  admirers 
of  speculative  philosophy:  the  former 
were  left  in  possession  of  the  pulpit  and 
chairs  of  theology;  the  latter  confined 
themselves  ostensibly  to  literature 
and  philosophy,  and  sought  to  avoid 
scandal  by  rarely  overstepping  the 
bounds  of  abstract  inquiry.  The  progress 
of  this  tacit  agreement  may  be  traced  in 
the  writings  of  the  learned  from  the  time 
of  Abelard  down  to  that  of  Erasmus; 
under  it  grew  up  a  class  of  literati,  who 
may  be  called,  although  many  of  them 
took  orders,  secular  scholars.  It  was  the 
same  incompatibility  of  the  free  spirit  of 
speculative  inquiry  with  the  stability  of  a 
dogmatic  theology  which  led  to  this  com- 
promise, that  em])ittered  the  dispute 
about  the  claim  of  the  mendicant  or- 
ders to  establish  chairs  of  theology  in 
the  university  of  Paris  about  the  middle 
of  the  thirteentli  century.  This  contro- 
versy ended  in  the  secession  of  the  doctors 
of  theology  from  the  university,  as  it  had 
for  some  time  been  called,  and  their  in- 
co-ponitinj?  themseh'es  into  a  separate 
coii*;gt;  or  faculty.     Their  example  was 


followed  not  long  after  by  the  doctors  of 
canon  law  and  medicine,  who  formed 
themselves  into  separate  faculties.  These 
faculties  consisted  exclusively  of  the 
actually  teaching  doctors  (doctores  re- 
gentes)  of  these  three  branches  of  know- 
ledge. The  masters  and  bachelors  re- 
mained members  of  the  university  proper, 
which,  from  the  secession  of  the  theolo- 
gians, canonists,  and  doctors  of  medicine, 
came  in  time  to  be  called  the  Faculty  of 
the  Artists.  From  this  period  the  uni- 
versity consisted  of  seven  bodies  or  sub- 
incorporations— the  four  nations  under 
their  procurators,  and  the  three  faculties 
under  their  deans.  The  rector  was  the 
head  of  the  university ;  he  was  elected  by 
the  procurators  of  the  old  university ;  no 
doctor  of  theology,  canon  law,  or  medi- 
cine could  be  elected  or  take  part  in  the 
election.  At  first  the  rector  was  chosen 
by  the  procurators,  but  latterly  by  four 
electors,  specially  elected  by  each  natioK 
for  that  purpose.  The  Prevot  of  Paris 
(so  long  as  that  officer  retained  any  au- 
thority) was  the  conservator  of  the  royal 
privileges  in  the  university ;  the  bishops 
of  Meaux,  Beauvais,  and  Senlis,  of  the 
papal  privileges.  In  respect  to  criminal 
jurisdiction,  the  university  was  imme- 
diately under  the  king,  till  a.d.  1200, 
when  its  members  were  transferred  to 
the  episcopal  court  of  Paris :  about  the 
middle  of  the  fifteenth  century  they  were 
transferred  to  the  Parliament  of  Paris. 
In  regard  to  civil  jurisdiction  the  Uni- 
versity was  originally  under  the  bishop ; 
in  1340  it  was  transferred  to  the  court  of 
the  Prevot  of  Paris ;  when  the  Chatelet 
succeeded  to  the  judicial  functions  of  the 
prevot,  the  university  was  transferred  to 
that  court.  The  rector,  with  the  procu- 
rators and  deans,  formed  a  court,  which 
had  jurisdiction  in  all  complaints  against 
teachers  for  incompetency  or  neglect  of 
duty;  and  against  students  for  disobe- 
dience to  their  teachers,  the  rector,  or  the 
discipline  of  the  university,  and  in  all 
cases  between  students,  lodging-keepers, 
booksellers,  stationers,  &c.  From  the 
decisions  of  the  rectorial  court  there  was 
an  appeal  to  the  university,  and  from  it 
to  the  Parliament  of  Paris.  Each  faculty 
(that  of  the  artists  included),  had  its  owu 
common  school-     In  the  faculty  of  caaou- 
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ists  there  were  six  professors  (or  doctores 
regentes) ;  the  number  in  the  other  facul- 
ties varied.  At  an  early  period  colleges 
were  established  within  the  University 
of  Paris  by  private  families  or  religious 
orders.  Originally  they  were  intended 
exclusively  for  poor  scholars,  who  were 
to  live  in  them  subject  to  a  certain  disci- 
pline. By  degrees,  as  more  numerous 
and  able  teachers  were  employed  in  these 
colleges,  they  assumed  the  character  of 
boarding-houses  for  all  classes  of  students. 
In  the  fifteenth  century  the  students  who 
did  not  reside  in  any  college  had  come  to 
be  regarded  as  exceptions  from  the  gene- 
ral custom,  and  were  nicknamed  "  mar- 
tinets." The  College  of  the  Sorbonne 
(founded  in  1250)  was  commonly  re- 
garded as  identical  with  the  theological 
faculty,  because  the  members  of  the  one 
were  most  frequently  members  of  the 
other  also.  The  promotions  however 
continued  to  be  made  by  the  officers  of 
the  university,  although  the  charge  of 
education  had  been  in  a  great  measure 
engrossed  by  the  colleges.  Degrees  were 
conferred  in  the  faculties  of  theology, 
canon  law,  and  medicine,  by  the  deans, 
with  the  concurrence  of  the  chancellor  of 
the  Cathedral  of  Notre  Dame;  in  the 
faculty  of  artists,  by  the  rector,  with  the 
concurrence  either  of  the  chancellor  of 
Notre  Dame  or  the  chancellor  of  St. 
Genevieve. 

The  oldest  authentic  document  relating 
to  the  university  of  Bologna  is  the  privi- 
lege granted  by  the  Emperor  Frederick  I., 
at  Roncaglia,  in  November,  1158,  to  all 
who  travel  in  pursuit  of  learning,  in 
which  the  professors  of  law  are  mentioned 
in  terms  of  high  encomium.  Bologna  is 
not  named  in  this  instrument,  but  history 
mentions  no  other  law-school  as  existing 
at  that  time.  The  contents  of  this  pri- 
vilege are  two-fold :  foreign  scholars  are 
declared  to  stand  under  the  emperor's 
immediate  protection,  and  a  special  juris- 
diction (their  teachers,  or  the  bishop  of 
the  city)  is  constituted  to  judge  in  all  com- 
plaints against  them.  It  seems  univer- 
sally admitted  that  the  earliest  teacher  of 
civil  law  at  Bologna  was  Irnerius  :  he  is 
said  to  have  been  originally  a  teacher  of 
philosophy,  but  to  have  acquired  such  a 
knowledge    of  Justinian's    compilations 


that  he  was  invited  by  the  Countess  Ma- 
tilda to  expound  its  doctrines  from  the 
professional  chair.  Matilda  died  in  1115 : 
between  1113  and  11 15  the  name  of  Irne- 
rius appears  in  a  legal  document  as  "  cau- 
sidicus"  for  the  countess.  From  1116  to 
1118  he  appears  to  have  been  employed 
in  weighty  missions  by  the  Emperor 
Henry  V.  Under  the  Emperor  Frederick 
"  the  four  doctors  "  of  Bologna  were  se- 
lected to  investigate  the  prerogative  of  the 
crown,  in  order  to  determine  how  far  the 
privileges  claimed  by  the  Lombard  towns 
were  usurpations.  These  circumstances 
show  that  the  reputation  for  legal  know- 
ledge acquired  by  the  law-teachers  of 
Bologna  had  proved  an  introduction  to 
state  employments,  honours,  and  emolu- 
ments ;  and  this  attracted  to  the  city  in 
which  they  taught  a  large  concourse  of 
the  most  intelligent  and  aspiring  minds 
of  Europe.  The  reputation  of  having 
studied  at  Bologna  was  a  passport  to  office 
throughout  Christendom.  The  earliest 
statutes  and  charters  of  the  University  of 
Bologna  are  compacts  entered  into  by  the 
students  for  mutual  support  and  assist- 
ance, and  immunities  granted  them  by  the 
popes  and  emperors.  The  university  of 
Paris  was  originally  an  association  of 
teachers;  it  was  a  corporation  of  gra- 
duates :  the  university  of  Bologna  was 
originally  an  association  of  students  who 
had  repaired  from  distant  lands  to  avail 
themselves  of  the  instruction  of  a  few 
celebrated  teachers;  it  was  a  corporation 
of  students.  Disputes  between  the  magis- 
trates of  the  city,  and  between  the  students 
and  professors,  which  occurred  about 
1214,  are  the  first  occasions  on  which  we 
hear  of  a  rector.  From  the  history  of 
these  controversies  it  appears  that  the 
students  had  previously  been  in  the  habit 
of  electing  the  rector,  and  that  the  right 
was  confirmed  to  them  for  the  future.  At 
first  there  was  merely  a  school  of  law  in 
Bologna,  and  the  jurists  constituted  the 
university,  or  rather  the  two  universities 
of  the  Citramontani  and  Ultramontani 
In  course  of  time  teachers  of  philosophy 
and  medicine  settled  in  Bologna,  and  the 
scholars  of  each  class  attempted  to  form  a 
university :  their  right  to  do  so  was  suc- 
cessfully contested  by  the  jurists  in  1295. 
but  in  1316  they  were  allowed  to  elect  a 
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rector  of  their  own.  They  called  them- 
selves "  philosophi  et  medici,"  or  "  ar- 
tistae."  In  13G2  Innocent  VI.  founded  a 
school  of  theology  at  Bologna.  From 
this  time  therefore  there  were  four  uni- 
versities in  Bologna :  two  of  law  (which 
however  were  so  intimately  connected, 
that  they  are  generally  spoken  of  as  one), 
one  of  medicine  and  philosophy,  and  one 
of  theology.  Each  of  these  had  its  own 
independent  constitution.  That  of  the 
law  university  is  best  known,  and  agrees 
in  its  leading  features  with  the  others. 
The  "  universities "  consisted  of  the  fo- 
reign students,  who  were  admitted  upon 
the  payment  of  twelve  soldi  entry- 
money,  and  obliged  to  renew  annually 
their  oath  of  obedience  to  the  rector  and 
tlie  statutes  of  the  university.  The  Bo- 
lognese  students  could  neither  hold  offices 
iu  the  university  nor  vote  in  its  assem- 
blies. The  foreign  students  were  divided 
into  Citramontani  and  Ultramontani :  the 
former  were  divided  into  seventeen  na- 
tions, the  latter  into  eighteen.  The  rector 
was  chosen  annually  from  among  the  stu- 
dents by  his  predecessor  in  office,  the 
rector's  council,  and  a  number  of  electors 
chosen  by  the  nations.  A  rector  was 
taken  from  each  nation  in  rotation.  The 
council  consisted  of  at  least  one  represen- 
tative of  each  nation  :  some  had  two.  The 
university  also  elected  annually  a  syndic, 
to  act  for  them  in  courts  of  law;  a 
notary ;  a  massarius,  or  treasurer  (chosen 
from  among  the  town  bankers) ;  and  two 
bidelli.  The  rector  claimed  exclusive 
jurisdiction  in  all  civil  cases  in  which  one 
or  both  of  the  parties  were  students,  and 
iu  criminal  cases  in  which  both  were  stu- 
dents. The  professors  were  elected  by 
the  students,  to  whose  body  they  were 
reckoned,  and  all  whose  privileges  they 
enjoyed,  except  a  vote  at  elections.  They 
stood  under  the  jurisdiction  of  the  rector, 
who  could  fine  or  suspend  them.  The  de- 
gree of  Doctor  was  conferred  by  those 
who  had  previously  obtained  it :  it  was 
held  to  confer  the  privilege  of  teaching 
everywhere,  the  power  of  discipline  over 
the  doctor's  own  pupils,  and  the  right  to 
take  part  in  the  conferring  of  all  the 
degrees.  At  first  there  were  only  doc- 
tors of  civil  law :  the  doctors  of  canon 
law  appear  later,  and  were  for  a  long 


time  less  respected.  In  the  thirteenth 
century  the  university  began  to  create? 
doctors  of  medicine,  of  grammar,  o\ 
philosophy  and  arts,  and  even  of  the 
notarial  art.  Any  student  who  had 
studied  five  years  might  be  licensed  by 
the  rector  to  expound  a  single  title,  or  if 
he  had  studied  six  years,  to  expound  a 
whole  book  of  the  Pandects.  He  was 
termed  a  licentiate ;  and  after  he  had  per- 
formed his  task,  he  was  declared  a  bacca- 
laureus.  Salaried  professors  appear  in 
Bologna  for  the  first  time  about  1279 
The  doctors  taught  in  their  own  houses  or 
in  halls  hired  for  the  purpose :  their  me- 
thod of  tuition  was  by  lectures,  examina- 
tions, and  disputations. 

The  history  of  the  university  of  Salemc 
is  much  more  obscure  than  the  histories 
of  the  universities  of  Paris  and  Bologna. 
Ordericus  Vitalis,  whose  annals  close  with 
the  year  1141,  speaks  of  Salerno  as  a 
place  long  eminent  for  its  medical  schools. 
Its  most  celebrated  teacher,  Constantine 
of  Carthage  (died  1087),  was  a  privy 
councillor  of  Louis  Guiscard.  This  school 
was  still  flourishing  in  1224,  when  the 
university  of  Naples  was  established.  All 
that  can  be  inferred  from  these  scanty 
notices  of  the  school  of  Salerno  is,  that 
the  scientific  study  of  medicine  was  mak- 
ing rapid  strides  about  the  same  time  that 
law  began  to  be  more  systematically  stu- 
died, and  philosophical  and  literary  pur- 
suits to  be  regarded  as  the  profession  of  a 
class  whose  members  might  or  might  not 
be  priests. 

This  sketch  of  the  early  constitution  of 
the  universities  of  Paris  and  Bologna  will 
assist  a  person  in  acquiring  a  more  exact 
notion  of  the  original  constitution  of  other 
universities. 

The  growth  of  universities  throughout 
Europe  was  rapid.  Before  the  Reform- 
ation they  were  established  in  Italy, 
France,  the  Germanic  Empire,  the  Pen- 
insula, Great  Britain,  and  even  among 
the  Sclavonic  nations  east  of  the  Ger- 
mans. There  were  numerous  universi- 
ties established  in  Italy  previous  to  the 
year  1500,  besides  the  three  already 
named,  within  the  limits  of  the  Germanic 
Empire,  which  then  extended  over  many 
provinces  now  incorporated  into  France, 
and  over  the  Netherlands :  in  Great  Bri- 
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tain  ;  in  Spain  and  Portugal ;  in  Sweden 
at  Upsala  in  1476 ;  and  at  Copenhagen  in 
i479. 

In  all  of  these  institutions  we  recognise 
the  leading  features  of  Paris  or  Bologna. 
All  of  them,  apart  from  the  consideration 
of  their  academic  character,  are  privi- 
leged corporations,  with  an  independent 
jurisdiction  more  or  less  limited,  and  the 
power  of  making  bye-laws.  In  most  of 
them  the  division  of  the  members  of  the 
corporation  into  nations  prevails  or  did 
prevail.  In  all  of  them  the  faculties  of 
philosophy  (or  arts),  theology,  law  (civil 
and  canon),  and  medicine,  are  more  or 
less  fully  developed.  Some  contain  within 
them  all  the  faculties ;  some  only  two  or 
more.  Almost  all  have  a  faculty  of  arts, 
which,  even  where  it  is  politically  the 
most  powerful  (as  in  the  university  of 
Paris),  is  regarded  as  in  a  great  measure 
preparatory  to,  and  therefore  in  its 
scientific  character  inferior  to  the  others. 

The  universities  founded  after  the 
Reformation  adopted  the  great  outlines 
of  the  organization  of  their  predecessors : 
the  political  incorporation,  the  privileged 
jurisdiction  and  power  of  making  bye- 
laws,  the  faculties  and  modes  of  con- 
ferring degrees  which  custom  had  esta- 
blished. But  the  altered  circumstances 
of  society  modified  considerably  their 
external  relations.  The  same  political 
power  was  not  conceded  to  universities 
that  had  formerly  been  given  to  them. 
The  old  were  restricted  in  their  privi- 
leges; the  new  never  received  them. 
The  protracted  strife  between  the  Romish 
and  Protestant  churches  also  had  its 
effect:  universities,  though  no  longer 
allowed  to  lay  down  the  law,  were  che- 
rished as  advocates  of  a  party.  Roman 
Catholic  and  Protestant  universities  were 
erected  to  do  battle  for  their  respec- 
tive creeds.  Lastly,  other  sciences  had 
their  practical  utility  recognised,  in  the 
same  vay  as  the  sciences  of  law  and  me- 
dicine had  theirs  at  an  earlier  period. 
The  applications  of  mathematical  science 
to  the  purposes  of  war  and  navigation 
had  given  an  impetus  to  their  cultivation : 
these  new  practical  pursuits  never  pro- 
duced a  new  faculty,  but  they  lent  greater 
importance  to  the  miscellaneous  fiiculty 
known  as  the  Faculty  of  Arts.     The 


number  of  universities  founded  in  Europe, 
from  the  time  of  the  Reformation  down 
to  the  French  Revolution  was  consider- 
able. They  were  established  in  Italy, 
France,  Germany,  in  the  United  Pro- 
vinces of  Holland,  in  Scotland,  Ireland 
(Dublin),  in  Spain  and  Portugal,  and 
elsewhere. 

Many  events  concurred  during  this 
period  to  lower  universities  in  the  public 
estimation.  The  extension  of  elementary 
and  secondary  schools  had  raised  the 
standard  of  education  among  the  classes 
which  did  not  receive  a  university  edu- 
cation. The  invention  of  printing  had 
operated  in  the  same  direction.  The  di- 
minished privileges  and  restricted  juris- 
diction of  universities  had  brought  them 
to  be  regarded  merely  as  schools  of  a 
higher  order.  The  increasing  number 
of  learned  societies  raised  up  a  body  of 
non-academical  literati,  hostile  in  many 
instances  to  the  academical ;  and  the 
public,  looking  only  to  the  transactions 
of  these  societies,  forgot  that  their  mem- 
bers were  indebted  for  their  training  to 
the  universities.  The  presumptuous  spirit 
of  amateur  dabblers  in  science  under- 
valued these  institutions ;  and,  in  the 
feverish  spirit  of  innovation  which  occa- 
sioned or  accompanied  the  French  Revo- 
lution, they  too  were  denounced.  In 
France  the  old  universities  have  entirely 
disappeared.  In  the  rest  of  Europe,  as 
soon  as  the  storms  of  the  Revolution  were 
passed  over,  they  revived ;  and  adapting 
themselves  more  to  the  social  necessities 
of  the  age,  have  in  many  instances  started 
with  increased  energy  on  a  fresh  career 
of  utility. 

The  present  University  system  in  France 
is  peculiar :  the  expression  "  Royal  Uni- 
versity of  France  "was  almost  equivalent 
to  that  of  "  national  system  of  education 
in  France."  The  governing  body  is  the 
council  of  public  instruction,  of  which 
the  minister  of  public  instruction  is  the 
president.  All  educational  institutions, 
from  elementary  schools  upwards,  are, 
with  half-a-dozen  exceptions,  under  the 
direction  of  this  body.  Under  the  coun- 
cillors are  inspectors-general  of  the  uni- 
versity, whose  office  it  is  to  examine  all 
schools  and  colleges  once  a  year.  The 
educational  functions  discharged  by  uni- 
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rersities  in  other  nations  of  Europe  are 
vested  in  twenty-six  academies,  each  of 
which  has  a  territory  of  two  or  more  de- 
partments allotted  to  it.  The  twenty-six 
academies  comprise  forty-one  royal  col- 
leges, and  above  six  hundred  professors 
or  teachers.  At  the  head  of  each  aca- 
demy are  a  rector,  two  inspectors,  and  a 
council:  they  have  the  superintendence 
over  all  the  schools  in  their  districts. 
The  academy  includes  the  faculties ;  but 
all  the  faculties  are  not  organized  in 
every  academy,  and  some  have  none. 
There  are  six  faculties  of  Roman  Catholic 
theology, — at  Aix,  Bordeaux,  Lyon,  Paris, 
Rouen,  Toulouse :  and  two  of  Protestant 
theology,  one  Lutheran,  at  Strasbourg, 
and  one  Calvinistic,  at  Montauban,  under 
the  academy  of  Toulouse.  There  are 
nine  faculties  of  law, — at  Aix,  Caen, 
Dijon,  Grenoble,  Paris,  Poitiers,  Rennes, 
Strasbourg,  and  Toulouse.  There  are 
three  faculties  of  medicine, — at  Grenoble, 
Paris,  and  Moutpellier,  with  seventeen 
secondary  schools  of  medicine.  And 
there  are  seven  faculties  of  literature, — 
Paris,  Strasbourg,  Bordeaux,  Toulouse, 
Caen,  Dijon,  and  Besan^on.  The  faculties 
consist  of  a  variable  number  of  professors, 
one  of  whom  is  dean,  and  a  committee  of 
whom  examine  candidates  for  degrees. 
The  students  sufficiently  advanced  to 
study  the  sciences  taught  by  the  faculties 
are  instructed  in  royal  colleges,  and  are 
classified  according  as  they  reside  within 
or  without  the  walls. 

The  universities  of  Great  Britain  are 
Oxford,  Cambridge,  Durham,  London, 
St.  Andrew's,  Glasgow,  Aberdeen,  Edin- 
burgh, Dublin.  In  Oxford  and  Cam- 
bridge the  colleges  have  obtained  a  com- 
plete preponderance  over  the  university, 
and  the  old  university  constitution  is  in 
practice  changed.  So  great  has  been  the 
change  that  many  people,  and  even  some 
learned  judges,  have  erroneously  conceived 
these  two  corporations  as  composed  of  a 
number  of  colleges  something  like  a 
federal  government,  whereas  the  univer- 
sities are  distinct  lay  corporations,  which 
confer  degrees  and  have  various  powers : 
the  colleges  are  properly  boarding  houses 
aad  eleemosynary  foundations.  [Col- 
LEOE.]  The  earlies*  charter  of  privileges 
to  ihe  university  of  Oxford  as  a  corpora- 


tion is  said  to  be  the  28th  of  Henry  III., 
and  the  first  charter  granted  to  the  uni- 
versity of  Cambridge  as  a  corporation  is 
said  to  be  the  15th  of  Henry  III.  James 
I.  in  1603,  by  diploma  dated  the  12th  of 
March,  granted  to  the  universities  of 
Oxford  and  Cambridge  the  power  to  send 
each  two  representatives  to  the  House  of 
Commons.  The  Dean  and  Chapter  of 
Durham,  by  an  act  of  chapter,  28th  of 
April,  1831,  established  an  academical 
institution  in  Durham  in  connection  with 
the  cathedral  church,  which  by  an  act  of 
parliament  (2  &  3  Wm.  IV.)  entitled  *  An 
Act  to  enable  the  Dean  and  Chapter  of 
Durham  to  appropriate  part  of  the  pro- 
pert}"^  of  their  church  lo  the  establish- 
ment of  a  university  in  connection  there- 
with for  the  advancement  of  learning, 
was  confirmed  and  endowed.  In  1837 
the  university  of  Durham  received  a 
royal  charter.  The  university  of  London 
received  its  first  charter  from  William 
IV.,  which  Queen  Victoria  revoked  in 
the  first  year  of  her  reign,  and  granted  a 
new  charter  the  5th  of  December,  1837. 
The  history  of  the  establishment  of  this 
university  is  given  at  lengtli  in  the 
*  Penny  Cyclopaedia,'  University  Col- 
lege, London  ;  and  University  or 
London. 

As  in  England  and  Scotland,  the  me- 
dical and  legal  professions  are  in  the 
United  States  educated  principally  in  dis- 
tinct schools ;  and  this  is  the  case  also  in 
a  great  measure  with  the  students  of 
theology.  Many  of  the  colleges  or  uni- 
versities contain  only  a  faculty  of  arts. 

According  to  the  '  American  Almanac' 
for  1846,  there  were  108  colleges  in  the 
United  States ;  29  medical  schools,  some 
of  which  are  connected  with  colleges  or 
universities ;  34  theological  schools ;  and 
9  law  schools.  Most,  if  not  all,  of  these 
are  incorporated  places,  and  all  the  col- 
leges grant  degrees.  But  many  of  these 
colleges  are  of  very  recent  date,  ill  or- 
ganized, and  ill  endowed.  On  the  whole 
however,  the  endowments  and  character 
of  the  older  colleges  in  the  United  States 
are  such  as  show  that  the  higher  branches 
of  learning  and  science  are  zealously  pur- 
sued and  honourably  supported. 

(Savigny,  Geschichte  dea  lidmischen 
liecfds  im  Miltelalter  •   Ackermaun,  /;;• 
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ntitutiones  HistoricB  Medicince;  Bulseus, 
Historia  Universitatis  Parisiensis;  Pas- 
quier,  Recherches  de  la  France;  Edin- 
burgh Review,  June,  1831,  art. '  English 
Universities  —  Oxford ;'  Meiners,  Ge- 
schichte  der  Entstehung  und  Entwicke- 
Uing  der  hohen  Schulen  unsers  Erdtheiles; 
Quarterly  Journal  of  Education ;  Balbi, 
Abrdg^  de  Geographic;  American  Al- 
manac for  1846.) 

UNIVERSITY.  This  word  is  the 
English  form  of  the  Latin  universitas, 
which  is  often  used  by  the  best  Latin 
writers.  The  adjective  *  universus '  sig- 
nifies the  whole  of  anything,  as  contrasted 
with  its  parts :  the  plural  '  universi '  also 
is  often  used  to  express  an  entire  number 
of  persons  or  things,  as  opposed  to  indi- 
vidual persons  or  things.  The  uses  of 
the  word  universitas  may  be  derived  from 
the  meaning  of  universus.  Universitas  is 
used  by  the  Latin  writers  to  express  the 
whole  of  anything,  as  contrasted  with  its 
parts  :  thus  Cicero  speaks  of  all  mankind 
as  'universitas  generis  humani ;'  and  he 
proceeds  to  instance  individuals  (singuli) 
as  the  ultimate  elements  of  this  universitas. 
It  is  not  necessary  to  the  notion  of  a  uni- 
versitas that  all  the  elements  should  be 
alike ;  *  universitas  rerum '  is  Cicero's 
expression  for  the  whole  of  things — for 
all  things  viewed  as  making  one  whole. 
The  word  universitas  applies  either  to  a 
number  of  things,  or  of  persons,  or  of 
rights,  viewed  as  a  whole.  The  Roman 
jurists  expressed  by  the  term  'universitas 
bonorum'  the  whole  of  a  property  as 
contrasted  with  the  parts  (singula  res) 
which  composed  it.  Such  a  universitas 
might  be  the  object  of  a  universal  suc- 
cession.    [Succession.] 

Rights  and  duties  are  properly  attached 
to  individuals  as  their  subjects :  but  a 
number  of  individuals  may  be  viewed  for 
certain  legal  purposes  as  one  person  or  as 
a  unity.  Thus  the  notion  of  a  number 
of  persons  forming  a  juristical  person,  or 
a  universitas,  obtained  among  the  Romans, 
and  universitas  was  a  general  name  for 
various  associations  of  individuals,  who 
were  also  indicated  by  the  names  of  col- 
legia and  corpora.  The  essential  cha- 
racter of  these  universitates  of  persons, 
viewed  as  juristical  persons,  was  the 
capacity  of  having  and  acquiring  pro-  | 


perty.  The  property,  when  had  or  ac- 
quired, might  be  applied  to  any  purposes 
which  the  nature  of  the  association  re- 
quired :  but  it  was  the  capacity  of  the 
association  to  have  and  acquire,  like  an 
individual,  that  was  the  essential  charac- 
teristic of  the  body  as  a  universitas ;  and 
the  purposes  for  which  the  property  might 
be  had  or  acquired  were  no  more  a  part 
of  the  notion  of  a  universitas,  than  the 
purposes  for  which  an  individual  has  or 
acquires  property  are  part  of  his  capacity 
to  have  or  to  acquire. 

The  universities  or  corporate  bodies  a1 
Rome  were  very  numerous.  There  were 
corporations  of  bakers,  publicani  or 
farmers  of  the  revenue,  of  scribae,  and 
others.  The  name  was  also  applied  in 
the  sense  above  explained  to  civitates, 
municipia,  and  respublicae;  and  also  to 
the  component  parts  of  them,  as  curiae, 
vici,  fora,  conciliabula,  and  castella. 

From  the  Roman  words  universitas, 
collegium,  corpus,  are  derived  the  terms 
university,  college,  and  corporation  of 
modem  languages ;  and  though  these 
words  have  obtained  modified  significar 
tions  in  modern  times,  so  as  not  to  be  in- 
differently applicable  to  the  same  things, 
they  all  agree  in  retaining  the  funda- 
mental signification  of  the  terms,  what- 
ever may  have  been  superadded  to  them. 
There  is  now  no  university,  college,  or 
corporation  which  is  not  a  juristical  per- 
son in  the  sense  above  explained.  Where- 
ever  these  words  are  applied  to  any 
association  of  persons  not  stamped  with 
this  mark,  it  is  an  abuse  of  terms. 

The  word  university,  in  its  modem 
acceptation,  has  often  been  misunderstood. 
Its  proper  meaning  is  explained  in  this 
article ;  and  the  application  of  the  term 
to  associations  of  teachers  or  pupils  is  ex- 
plained in  the  article  Universities. 
(Savigny,  Geschichte  des  Heut.  Rom. 
Rechts,  ii.  261,  &c. :  and  i.  378,  note  n.) 

UNLAWFUL  ASSEMBLY.  [Riot; 
Sedition.] 

USAGES.  [Customs  ;  Prescription.] 

USANCE.     [Exchange,  Bill  of.] 

USE.  A  use,  at  common  law,  was  a 
beneficial  interest  in  land,  distinct  from 
the  legal  property  therein.  The  origin 
of  uses  is  derived  by  Gilbert  (Law  oj 
Uses,  3)  from  a  title  under  the  civil  law, 
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trhich  allows  of  an  usufructuary  interest, 
iistinct  from  the  ownership  of  the  thing 
fself.  He  says  it  was  introduced  by  the 
dergy,  who  were  masters  of  the  civil  law, 
And  who,  "  when  they  were  prohibited 
from  taking  anything  in  mortmain,  after 
several  evasions  by  purchasing  lands  of 
their  own  tenants,  suffering  recoveries, 
purchasing  lands  round  the  church  and 
making  them  churchyards  by  bull  from 
the  pope,  at  last  invented  this  way  of  con- 
veying lands  to  others  to  their  own  use ; 
and  this  being  properly  matter  of  equity, 
it  met  with  a  very  favourable  construc- 
tion from  the  judge  of  the  Chancery 
court,  who  was  in  those  days  commonly 
a  clergyman.  Thus  this  way  of  settle- 
ment began ;  but  it  more  generally  pre- 
vailed amoug  all  ranks  and  conditions  of 
men  by  reason  of  the  civil  commotions 
between  the  houses  of  York  and  Lancas- 
ter, to  secrete  the  possessions,  and  to  pre- 
serve them  to  their  issue,  notwithstanding 
attainders ;  and  hence  began  the  limita- 
tion of  uses  with  power  of"  revocation." 
[Mortmain.]  But  whatever  may  have 
been  the  origin  of  uses,  it  is  certain  that 
the  desire  of  effecting  secret  transfers  of 
property  without  resorting  to  the  public 
modes  of  conveyance  of  the  common  law, 
as  well  as  the  desire  to  dispose  of  property 
by  devise,  which  the  common  law  did  not 
allow,  led  to  an  early  adoption  of  the 
system. 

The  person  who  was  entitled  to  the  use 
was  called  the  cestui  que  use.  He  had  no 
means  of  maintaining  his  title  to  the  use 
except  by  the  writ  of  subpoena,  whereby 
the  person  who  had  the  legal  estate  in  the 
land,  the  feoffee  to  uses,  was  bound  to 
appear  in  Chancery,  and  was  compelled 
to  answer  upon  oath  as  to  the  confidence 
reposed  in  him. 

A  use  was  descendible,  according  to 
the  rules  of  the  common  law  respecting 
estates  of  inheritance ;  the  courts  of 
equity  having  in  this  case  followed  the 
maxim  that  cequitas  nequitur  legem.  It 
was  also  alienable  by  deed,  and  devisable 
before  the  statute  of  wills,  the  courts  of 
equity  having  favoured  this  method  of 
evading  the  strictness  of  the  common  law, 
which  allowed  no  transfer  of  land  with- 
out livery  of  seisin.  But  the  cestui  que 
vjic  lw>d  nc  legal  ownership.    The  feoffee 


was  still  complete  owner  of  the  land  at 
law.  He  performed  the  feudal  duties,  his 
wife  had  dower,  and  his  estate  was  subject 
to  wardship,  relief,  &c.  He  might  sell 
the  lands,  and  forfeit  them  for  treason  or 
felony. 

The  system  of  uses  having  been  found 
to  produce  many  inconveniences,  notwith- 
standing various  statutes  which  had 
been  passed  from  time  to  time  to  modify 
them,  it  was  thought  a  remedy  would  be 
found  by  joining  the  possession  to  the 
use,  or,  as  it  is  usually  termed,  transfer- 
ring uses  into  possession.  With  this  view 
the  statute  of  27  Hen.  VIII.  c.  10,  com- 
monly called  the  Statute  of  Uses,  was 
passed,  which  enacted,  that  where  any 
person  or  persons  stood  or  were  seised,  or 
at  any  time  thereafter  should  happen  to  be 
seised  of  any  honours  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  or  of  any 
body  politic,  by  any  manner  of  means 
whatsoever,  it  should  be,  that  in  every 
such  case  all  such  person  and  persons, 
and  bodies  politic,  that  had,  or  thereafter 
should  have,  any  such  use,  confidence,  or 
trust,  in  fee  simple,  fee  tail  for  term  of 
life,  or  for  years  or  otherwise,  or  any  use 
confidence,  or  trust,  in  remainder  or  re- 
verter, should,  from  thenceforth,  stand 
and  be  seised,  deemed,  and  adjudged  in 
lawful  seisin,  estate,  and  possession  o^ 
and  in  the  same  honours  and  heredita- 
ments with  their  appurtenances,  to  all 
intents,  constructions,  and  purposes  in 
the  law,  and  in  all  such  like  estates  as 
they  had  or  should  have  in  use,  trust,  or 
confidence  of  or  in  the  same;  and  that 
the  estate,  title,  right,  and  possession  that 
was  in  such  person  or  persons  that  were 
or  thereafter  should  be  seised  of  any 
lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic, 
should  be  from  thenceforth  clearly  deem- 
ed and  adjudged  to  be  in  him  or  them 
that  had  or  should  have  such  use,  confid- 
ence, or  tnist,  after  such  quality,  manner, 
form,  and  condition  as  they  had  before  in 
or  to  the  use,  confidence,  or  trust  that 
was  in  them. 

The  statute  then  provides  for  the  case 
of  several  persons  being  jointly  seised  to 
the  use  of  any  of  them ;  and   contains 
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two  savings:  1st,  To  all  persons  (other 
than  persons  who  were  seised  or  thereaf- 
ter should  be  seised  of  any  lands,  tene- 
ments, or  hereditaments,  to  any  use,  con- 
fidence or  trust)  all  such  right,  title,  entry, 
interest,  possession,  writs,  and  action  as 
they  had  or  might  have  had  before  the 
making  of  the  Act ;  and  2nd,  To  all  per- 
sons seised  to  any  use,  all  such  former 
rights  as  they  had  to  their  own  proper 
use  in,  or  to  any  manors  or  hereditaments 
whereof  they  should  be  seised  to  any 
other  use. 

Probably  the  legislature  intended  by 
this  act  to  put  an  end  to  the  system  of 
uses  ;  nevertheless,  it  was  soon  settled  by 
the  courts  that  it  had  not  that  effect,  but 
that  uses  might  still  as  formerly  be  raised, 
upon  which  the  statute  would  instantly 
operate.  However,  some  modifications 
of  the  system  were  introduced.  Before 
the  statute,  a  mere  agreement  for  sale, 
without  words  of  inheritance,  was  suffi- 
cient to  pass  the  equitable  fee  to  the  ven- 
dee; but,  by  the  27  Hen.  VIII.  c.  16,  it 
was  enacted  that  no  contract  should  trans- 
fer the  legal  estate  in  the  fee,  unless  it 
were  made  by  deed  enrolled.  And  it  was 
resolved  by  the  judges  that  words  of  in- 
heritance were  necessary  to  pass  the  fee 
at  law.  Indeed,  no  contract  importing  a 
future  conveyance,  even  though  made  by 
deed  enrolled,  and  containing  words  of 
inheritance,  would  now  be  held  to  trans- 
fer the  legal  estate  under  the  Statute  of 
Uses,  though  it  would  entitle  the  vendee 
in  equity  to  call  for  a  regular  conveyance. 
A  further  modification  of  the  system  of 
uses  was  introduced  by  the  seventh  sec- 
tion of  the  Statute  of  Frauds  (29  Car. 
II.  c.  3),  which  required  that  all  declara- 
tions of  trusts  or  confidences  of  lands, 
tenements,  or  hereditaments  (which  might 
formerly  have  been  created  by  parol), 
should  be  manifested  and  proved  by 
writing,  signed  by  the  party  by  whom  it 
is  declared.     [Statute  of  Frauds.] 

In  order  to  raise  a  use  which  the  sta- 
tute will  turn  into  a  possession,  it  is  ne- 
cessary that  there  should  be,  1st,  one  per- 
son seised  to  the  use  of  another,  in  esse ; 
2ud,  a  use  in  esse,  limited  in  possession, 
reversion,  or  remainder.  The  use  may  be 
cither  express,  as  where  lands  are  convey- 
ed to  A  aud  his  heirs  in  trust  for  B  and 


his  heirs,  or  in  confidence  that  he  and 
they  shall  take  the  profits,  or  where  a 
vendee,  for  a  valuable  consideration,  con- 
veys by  bargain  and  sale  enrolled,  in  both 
which  cases  the  legal  estate  vests  in  the 
grantee  or  bargainee  by  the  statute ;  or  it 
may  be  implied,  as  where  a  feoffment  is 
made  without  consideration  or  declara- 
tion of  the  use,  in  which  case  the  use 
results,  and  the  estate  returns  to  me 
grantor.  It  was  settled  by  the  courts  of 
law  that  the  statute  could  not  operate 
except  upon  an  estate  of  freehold,  and 
that  therefore  copyhold  and  leasehold 
estates  are  not  affected  by  it.  A  term  of 
years  may  of  course  be  created  out  of  a 
freehold  estate  by  way  of  use,  but  when 
once  subsisting  cannot  be  conveyed  to 
uses.  If,  therefore,  a  term  were  assigned 
to  A  to  the  use  of  B,  the  legal  estate 
would  remain  in  A,  who  however  would 
be  considered  in  equity  as  a  trustee  for  B. 

By  the  operation  of  the  Statute  of 
Uses,  a  man  may,  through  the  medium  of 
a  feoffee  or  releasee,  make  a  conveyance 
to  his  wife,  which  he  could  not  do  at  com- 
mon law  (Litt,  s.  168;  Co.  Litt.,  112  a.). 
In  like  manner  a  married  woman,  having 
a  power  to  limit  a  use,  may  appoint  to 
her  husband. 

At  common  law  a  man  could  not  limit 
a  remainder  to  himself,  nor  could  he  limit 
it  to  his  heirs  so  as  to  make  them  take  as 
purchasers,  without  departing  with  the 
whole  fee  simple  out  of  his  person  (Dyer, 
156  a,  fol.  24;  Co.  Litt,  22  b.),  but  he 
may  do  so  by  means  of  a  conveyance  ope- 
rating under  the  Statute  of  Uses. 

On  the  system  of  uses  and  the  Statute 
of  Uses  has  been  founded  the  system  of 
conveying  property  in  land,  and  making 
settlements  of  landed  property  in  land, 
which  is  now  in  use  in  England ;  a  sys- 
tem composed  of  numerous  artificial  rules 
and  deductions,  but,  on  the  whole,  well 
adapted  to  secure  the  numerous  purposes 
which  the  owner  of  land  in  fee  simple 
wishes  to  accomplish  in  disposing  of  his 
property. 

It  is  a  rule  of  the  common  law  that 
joint  tenants  cannot  take  at  different  pe- 
riods. (1  Co.,  100,  b.  2.)  Again,  by  its 
rules  a  fee  could  not  be  limited  upon  a 
fee ;  a  freehold  could  not  be  made  to  com- 
mence infuturo,  and  an  estate  could  not 
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bo  made  to  cease  by  matter  ex  post  facto, 
so  as  to  let  in  another  limitation  before 
the  expiration  of  the  former.  [Remain- 
der.] But  limitations  of  the  above  kinds 
may  be  made  to  take  effect  under  the  Sta- 
tute of  Uses.  Such  limitations  are  called 
shifting  or  secondary  and  springing  uses ; 
aud  future  or  contingcM  uses. 

As  the  Statute  of  Uses  was  made  pre- 
viously to  the  Statute  of  Wills  (32  &  34 
Hen.  VIII.),  it  has  been  questioned  whe- 
ther the  Statute  of  Uses  can  be  held  to 
apply  to  wills ;  but  as,  before  the  statute, 
devises  of  the  use  were  permitted,  so, 
since  the  statute,  the  courts  have  uniformly 
held  that,  where  a  devise  is  made  to  a 
use,  the  intention  of  the  testator  must  be 
taken  to  be  that  the  devisee  of  the  use 
should  have  the  legal  estate. 

By  a  construction  of  the  Statute  of 
Uses,  adopted  soon  after  it  was  passed,  it 
was  settled  that  a  use  could  not  be  limited 
on  a  use ;  that  is,  that  the  statute  would 
operate  on  the  first  declaration  of  use 
only :  so  that  if,  by  bargain  and  sale,  a 
use  in  lands  were  limited  to  A  and  his 
heirs  in  trust  or  to  the  use  of  B  and  his 
heirs,  the  statute  would  vest  the  legal 
estate  in  A  without  adverting  to  the  use 
declared  in  favour  of  B.  The  Court  of 
Chancery  availed  itself  of  this  construc- 
tion to  revive  Uses  under  the  name 
of  Trusts ;  and  it  was  determined  that  A 
was,  in  the  case  above  mentioned,  a  trus- 
tee for  B  of  the  beneficial  interest  in  the 
land. 

The  subject  of  this  article  is  briefly 
treated  in  Sanders, "  On  Uses  and  Trusts ;' 
and  in  Gilbert,  "  On  Uses,"  by  Sugden. 

USES,  CHARITABLE  AND  SU- 
PERSTITIOUS. The  term  '  Charitable 
use  *  has  a  very  extensive  legal  meaning, 
and  includes  dispositions  of  property 
which  are  not  in  ordinary  language  de- 
scribed as  charitable,  but  which  are  so 
called  with  reference  to  the  purposes  enu- 
merated in  the  statute  43  Eliz.  c.  4,  or 
such  as  are  considered  analogous  to  them. 
That  statute  enacted  that  the  Commis- 
sioners thereby  empowered  should  inquire 
as  to  the  lands,  &c.  given  by  well-dis- 
posed people  "  for  relief  of  aged,  impotent, 
and  poor  people ;  for  maintenance  of  sick 
and  maimed  soldiers  and  mariners ; 
EcJvools    of   learning,    free-schools,  and 
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scholars  in  universities;  for  repair  of 
bridges,  ports,  hfwens,  causeways, 
churches,  sea-banks,  and  highways;  for 
education  and  preferment  of  orphans ;  for 
or  towards  the  relief,  stock,  or  mainte- 
nance of  houses  of  correction ;  for  marri- 
age of  poor  maids  ;  for  supportation,  aid, 
and  help  of  young  tradesmen,  handicrafts- 
men, and  persons  decayed  ;  and  for  relief 
or  redemption  of  prisoners  and  captives, 
and  for  aid  or  ease  of  any  poor  inhabit- 
ants concerning  payment  of  fifteens, 
setting  out  of  soldiers,  and  other  taxes.' 
The  term  '  Charitable  use '  is  applicable 
only  to  gifts  for  what  are  called  public 
charities,  the  objects  of  which  are  not 
particular  individuals,  but  a  class  or  the 
public  in  general. 

If  lands,  tenements,  rents,  goods,  or 
chattels  were  given,  secured,  or  appointed 
for  or  towards  any  ot  the  following  pur- 
poses :  for  the  maintenance  of  a  priest  or 
other  man  to  pray  for  the  soul  of  any 
dead  man  in  such  a  church  or  elsewhere 
to  have  or  maintain  perpetual  obits, 
lamps,  torches,  &c.,  to  be  used  at  certain 
times  to  help  to  save  the  souls  of  men  out 
of  purgatory, — these  or  the  like  purposes 
are  declared  to  be  Superstitious  Uses  by 
1st  Edward  VI.  c.  14.  There  is  no  statute 
making  superstitious  uses  void  generally, 
but  it  is  now  an  established  rule  of  law 
that  gifts  for  superstitious  uses  generally 
are  void,  and  many  gifts  have  by  the 
courts  been  declared  to  be  for  supersti- 
tious uses  which  are  not  such  in  the  or- 
dinary acceptation  of  the  term,  but  are 
either  expressly  prohibited  by  the  law  or 
contrary  to  its  policy.  A  change  in  the 
doctrine  of  superstitious  uses  has  been 
made  by  the  2  &  3  Wm.  IV.  c.  115, 
which  puts  persons  professing  the  Roman 
Catholic  religion  upon  the  same  footing, 
with  respect  to  their  schools,  places  for 
religious  worship,  education  and  chari- 
table purposes,  as  Protestant  dissenters  ; 
with  respect  to  whom  the  doctrine  of  the 
court  is,  that  it  will  administer  a  fund  to 
maintain  a  society  of  Protestant  dissenters 
promoting  no  doctrine  contrary  to  law, 
though  at  variance  with  that  of  the  Es- 
tablished Church.  The  2  &  3  Wm. 
IV.  c.  115,  is  retrospective.  (2  M.  and 
K.,  225.)  Though  it  is  now  lawful  to 
give  money  by  will  for  Roman  CathoUr 
3k. 
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schools  or  for  promoting  the  Roman 
Catholic  religion,  it  is  not  lawful  to  give 
money  for  prayers  and  masses  for  the  soul 
of  a  testator. 

The  Court  of  Chancery  has  a  general 
Jurisdiction  over  property  given  for  chari- 
table purposes,  and  the  regular  mode  in 
which  matters  relating  to  charities  are 
brought  before  it,  is  by  information 
by  the  attorney-general  on  behalf  of  the 
crown. 

The  Court  of  Chancery  adopts  a  very 
liberal  construction  of  gifts  for  charitable 
purposes ;  and  there  are  numerous  cases 
of  gifts  for  objects  not  within  the  letter  of 
the  statute  of  Elizabeth  which  have  been 
considered  to  be  within  the  equitable 
meaning  of  the  word  charity  as  under- 
stood in  that  court,  and  have  been  ad- 
ministered accordingly.  And  when  a 
gift  is  made  for  charity  generally,  with- 
out any  purpose  specified,  if  the  gift  be  to 
trustees,  the  court  will  order  a  scheme  to 
be  prepared  for  the  direction  of  the  trus- 
tees in  the  administration  of  the  trust; 
and  where  the  declared  object  is  charity, 
but  no  trust  has  been  created,  the  crown 
by  sign  manual  disposes  of  the  property, 
and  declares  the  particular  charitable 
purposes  to  which  it  is  to  be  applied. 
Where  the  particular  objects  which  the 
donor  had  in  view  fail,  either  wholly  or 
in  part,  the  court  adopts  what  is  called 
the  principle  of  cy-pres,  that  is,  it  directs 
the  property  to  be  applied  to  worthy  ob- 
jects in  its  judgment  most  nearly  resem- 
bling those  which  have  failed,  or  when 
more  than  one  charity  has  been  named 
by  the  donor,  to  such  of  the  others  as  are 
still  subsisting.  When  the  revenue  of 
the  property  increases  from  any  cause, 
the  increase  goes  to  the  charity,  if  it  ap- 
pear to  have  been  the  intention  of  the 
donor  that  the  whole  should  be  disposed 
of  for  the  benefit  of  the  charity.  Several 
difficult  questions  have  arisen  as  to  the 
disposition  of  increased  funds. 

When  property  is  given  to  a  super-  j 
stitious  use,  or  for  a  charitable  purpose  ' 
which  cannot  legally  be  executed,  the  | 
court  of  chancery  will  apply  it  to  some  j 
other  charity.     "  Whenever  a  testator  is 
disposed  to  be  charitable  in  his  own  way 
and  upon  his  own  principles,  we  are  not 
eontent  with  disappointing  his  intentioa, 


if  disapproved  by  us  :  but  we  make  him 
charitable  in  our  way  and  on  our  prin- 
ciples. If  once  we  discover  in  him  any 
charitable  intention,  that  is  supposed  to 
be  so  liberal  as  to  take  in  objects  not 
only  not  within  his  intention,  but  wholly 
adverse  to  it."  (Sir  William  Grant,  7 
Ves.,  495.)  If  the  superstitious  use  be 
one  which  the  court  considers  charitable, 
the  fund  goes  to  the  king  to  be  disposed 
of  to  such  charitable  uses  as  he  shall  di- 
rect by  sign-manual :  if  the  use  be  not 
charitable,  the  gift  is  merely  void,  and 
the  property  will  go  to  the  donor's  repre- 
sentative.    (2  M.  and  K.,  684.) 

The  regular  mode  of  proceeding  in 
cases  of  abuse  of  charitable  funds  is  by 
way  of  information  in  the  name  of  the 
attorney-general  on  behalf  of  the  crown. 
In  informations  with  respect  to  charities 
the  Court  of  Chancery  always  requires  a 
person  to  be  joined  with  the  attorney- 
general,  who  is  styled  the  relator,  and  is 
answerable  for  the  conduct  and  costs  of 
the  suit.  The  crown  never  pays  costs, 
and  therefore,  in  order  to  protect  the  de- 
fendants, there  must  be  a  relator  who  will 
have  to  pay  the  costs,  if  the  suit  should 
appear  to  have  been  improperly  insti- 
tuted. 

The  above-mentioned  Act  of  the  43rd 
of  Eliz.  empowered  the  Court  of  Chan- 
cery to  issue  commissions  to  inquire  into 
the  abuse  or  misapplication  of  property 
given  for  charitable  purposes ;  but  the 
proceedings  under  this  act  were  found  so 
unsatisfactory  that  they  gradually  fell 
into  disuse,  and  recourse  was  again  had 
to  the  original  method  of  procedure  by 
information. 

By  the  52  Geo.  III.  c.  101,  commonly 
called  Sir  Samuel  Romilly's  Act,  the 
legislature  provided  a  summary  remedy 
in  cases  of  abuses  of  charitable  trusts,  or 
where  the  aid  of  the  Court  of  Chancery 
was  required  for  the  administration  of 
them.  The  act  empowered  any  two  or 
more  persons  to  present  a  petition  to  a 
court  of  equity  praying  the  requisite 
relief,  which  the  court  might  thereupon 
grant  in  a  summary  manner. 

By  the  59  Geo.  III.  c.  91,  continued 
by  the  2  Wm.  IV.  c.  57,  the  attorney- 
general  was  empowered  to  institute  a  suit 
by  informatioD  without  <?  relator,  upor 


USUCAPIO. 


[867  1 


USUCAPIO. 


five  or  more  of  the  commissioners  of 
charities  thereby  appointed  certifying 
that  the  case  was  one  which  required  the 
interference  of  the  court  [Schools, 
Endowed.] 

The  jurisdiction  of  the  Court  of  Chan- 
cery over  property  given  to  charity  must 
De  distinguished  from  the  authority  fre- 
quently exercised  by  the  lord  chancellor 
or  lord  keeper  as  visitor  of  charities. 
Charities  are  either  under  the  manage- 
ment of  individual  trustees,  or  are  esta- 
blished by  charter  as  eleemosynary  cor- 
porations. On  the  institution  of  a  corpo- 
rate charity,  a  visitorial  jurisdiction 
arises  to  the  founder  and  his  heirs, 
whether  he  be  the  king  or  a  private  per- 
son, or  to  those  whom  the  founder  has 
appointed  for  that  purpose ;  and  the  office 
of  visitor  is  to  determine  the  differences 
of  the  members  of  the  society,  and  to 
superintend  generally  the  government  of 
the  body,  in  accordance  with  the  statutes 
originally  propounded  by  the  founder. 
With  this  visitorial  power  the  Court  of 
Chancery  has  nothing  to  do*,  it  only 
takes  cognizance  of  the  administration  of 
the  property.  When  the  charity  is  of 
royal  foundation,  the  visitorial  power  of 
the  king  is  exercised  by  the  lord  chan- 
wUor  as  his  representative;  and  even 
where  the  founder  of  the  charity  was  a 
private  person,  if  he  has  made  no  ap- 
pointment of  a  visitor,  and  if  his  heir  can- 
not be  discovered,  or  has  become  lunatic, 
the  visitorial  power  results  to  the  crown, 
and,  as  in  the  case  of  royal  foundations, 
is  exercised  by  the  lord  chancellor.  The 
mode  of  application  to  the  visitorial  in 
these  cases  is  by  petition  addressed  to  the 
(ireat  Seal. 

Certain  restrictions  have  been  put  upon 
tlv.^  power  of  making  gifts  of  property  to 
ciiaritable  uses  by  the  9th  of  Geo.  II.  c. 
SC.  The  y  &  10  Vict.  c.  59,  passed 
Aug.  18,  1846,  places  Jews  as  to  cha- 
ritable purposes  on  the  same  footing  as 
Protestant  dissenters.  [College  ;  Mort- 
main;   Schools,  Endowed.] 

USUCA'PIO.  Gaius  (ii.  40-42)  states 
tlii'.t  if  a  Res  MancTpi  was  transferred  by 
bare  tradition,  without  the  forms  of  Man- 
oipatio  or  in  Jure  Cessio,  the  original 
o'.Mier  retained  the  Quiritarian  owner- 
8h!;j,  and  the  person  to  whom  the  thing 


was  transferred  had  only  the  right  to  the 
enjoyment  of  the  thing  until  by  posses- 
sion he  had  acquired  the  ownership  (pos- 
sidendo  usucapiat).  For  the  effect  of 
such  enjoyment  was  to  give  him  the  same 
rights  with  respect  to  the  thing  as  if  it 
had  been  transferred  in  due  legal  form. 
In  the  case  of  moveables  the  Twelve 
Tables  fixed  one  year  as  the  term  of  Usu- 
capio ;  in  the  case  of  land  (fundus)  and 
houses,  two  years.  The  acquisition  of 
the  Quiritarian  ownership  of  a  thing  by 
enjoyment  of  it  under  the  circumstances 
above  stated  for  these  several  periods  was 
called  Usucapio. 

Gaius  states  that  there  might  also  be 
Usucapio  in  the  case  both  of  things  Man- 
cipi  and  things  Nee  Mancipi  which  had 
been  transferred  by  bare  tradition  from 
a  person  who  was  not  the  owner,  provided 
the  transferree  received  them  in  good 
faith  (bona  fide),  or,  in  other  words,  be- 
lieved that  he  received  them  from  the 
owner.  It  seems  probable  that  this  rule 
of  law  was  established  by  analogy  to  the 
rule  of  the  Twelve  Tables  as  to  Kes  Man- 
cipi which  had  been  transferred  by  defec- 
tive modes  of  conveyance.  But  the 
Twelve  Tables  may  have  fixed  only  the 
time  of  Usucapio  ;  the  origin  of  Usucapio 
may  be  anterior  to  the  Twelve  Tables. 

When  Gaius  wrote  (in  the  second  cen- 
tury of  our  eera),  Usucapio  had  become 
a  regular  mode  of  acquiring  ownership ; 
for  property  of  all  kinds  might  be  so  ac- 
quired which  had  been  received  by  tra- 
dition and  bona  fide  from  a  person  who 
was  not  the  owner.  The  case  of  things 
stolen  (by  the  law  of  the  Twelve  Tables), 
and  a  thing  the  possession  of  which  had 
been  acquired  by  violence  (vis),  was  an 
exception  (by  the  Lex  Julia  et  Plautia), 
for  even  if  received  bona  fide  by  a  pur- 
chaser, they  could  never  become  the  pro- 
perty of  the  receiver  by  Usucapio.  The 
Res  Mancipi  of  women  also,  who  were  in 
the  tutela  of  their  agnati,  could  not  be 
objects  of  Usucapio  unless  they  had  been 
received  from  her  by  traditio  with  the 
proper  consent  (auctoritas)  of  her  tutor ; 
and  the  hereditas  of  a  woman  who  was 
in  tutela  legitima  could  not  be  an  object 
of  Usucapio.  (Gaius  ii.  47 ;  Cicero,  Ad 
Attic,  i.  5.)  As  land  (fundus)  could  not, 
according  to  the  best  opinion,  be  au  object 
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of  furtum,  a  bona  fide  purchaser  of  land 
from  a  man  who  was  not  the  owner,  and 
knew  he  was  not  the  owner,  might  ac- 
quire the  property  of  it  by  Usucapio,  pro- 
vided the  seller  had  not  acquired  the  pos- 
session by  violence,  but  had  either  taken 
possession  of  land  which  was  vacant 
through  the  carelessness  of  the  owner,  or 
from  the  owner  dying  without  a  succes- 
sor, or  having  been  long  absent. 

Besides  individual  objects  of  property, 
Usucapio  could  exist  in  the  case  of  servi- 
lutes  (easements),  and  marriage,  and  in 
the  case  of  an  hereditas.  Originally  such 
ssirvitutes  as  followed  the  rule  of  law 
as  to  Res  Mancipi  could  only  be  trans- 
ferred like  Res  Mancipi;  and  therefore 
Usucapio  could  only  apply  to  such  servi- 
tutes.  But  by  analogy  to  Res  Mancipi, 
they  could  be  acquired  by  bare  contract, 
to  which  Usucapio  was  superadded ;  and 
when  Mancipatio  at  a  later  period  was 
replaced  by  bare  tradition,  thej  could  be 
acquired  by  contract  simply.  In  the  case 
of  marriage,  when  there  was  no  co-emp- 
tio,  the  woman  might  come  into  the  power 
of  her  husband  by  virtue  of  uninter- 
rupted cohabitation  of  one  year ;  and  she 
was  then  said  to  become  a  part  of  his  Fa- 
miiia  by  Usucapio  founded  on  a  year's 
possession.  (Gains,  i.  ill.)  In  the  case 
of  the  Hereditas,  when  the  testator  had 
not  disposed  of  his  property  by  the  neces- 
sary forms  of  the  Mancipatio  and  Nun- 
cupatio,  the  person  who  was  named  heres 
in  the  will  could  only  acquire  his  legal 
title  as  such  by  Usucapio. 

These  various  instances  will  show  the 
original  notion  of  Usucapio.  It  was  a 
legal  effect  given  to  bona  fide  possession 
and  uninterrupted  enjoyment  for  a  fixed 
time,  by  which  defects  in  the  transfer  of 
a  thing  were  made  good :  it  was  not  ori- 
ginally a  mode  of  acquisition.  It  was 
founded  on  a  title  good  in  substance  but 
defective  in  form ;  and  this  defect  was 
supplied  by  the  proper  period  of  enjoy- 
ment (usus).  When  this  usus  had  con- 
tinued for  the  legal  time  it  gave  its  auc- 
toritas  (as  the  Romans  expressed  it),  its 
efficiency  and  completeness  to  what  was 
in  its  origin  incomplete,  and  the  phrase 
Usus  Auctoritas  was  older  than  the  ex- 
pression Usucapio,  which  was  afterwards 
the  ordinary  terra.    But  U.siiu  by  itself 


never  signified  Usucapio;  for  Usus  alone 
could  not  give  a  title  to  the  ownership  of 
a  thing.  In  the  case  of  public  land  the 
possessor  had  the  usus,  but  this  was  all 
that  he  could  be  entitled  to  as  possessor. 
Such  usus  could  not  from  the  nature  of 
the  case  have  an  auctoritas,  for  the  pos- 
sessor did  not  occupy  the  public  land  as  a 
bona  fide  purchaser.  A  man  might  also 
have  the  usus  of  private  land  without 
having  a  title  to  anything  further:  in 
which  case  also  the  usus  could  never  have 
an  auctoritas. 

In  the  Roman  law,  as  known  to  us  in 
the  Digest,  Usucapio  appears  as  a  mode 
of  acquisition  which  must  have  been 
owing  to  the  circumstance  of  Mancipatio 
going  out  of  use :  for  bare  tradition  in 
all  cases,  followed  by  the  proper  usus, 
gave  complete  ownership.  Finally,  when 
the  difference  between  Res  Mancipi  and 
Nee  Mancipi  was  abolished,  Usueapio  in 
its  original  sense  ceased.  But  as  in  the 
time  of  Gains  we  find  Usucapio  appli- 
cable to  the  case  of  things  Nee  Mancipi, 
which  a  person  had  possessed  bona  fide, 
this  rule  of  law  still  continued,  and  va- 
rious limitations  were  in  course  of  time 
established  as  to  the  mode  of  acquiring 
the  ownership  of  a  thing  by  the  enjoy- 
ment of  it.  Thus  Justinian,  in  his  *  In- 
stitutes' (ii.  tit.  6),  after  reciting  the  old 
law,  refers  to  one  of  his  Constitutions 
(Cod.  7,  tit.  31),  by  which  the  ownership 
of  moveables  might  be  acquired  by  use 
(usucapiantur),  provided  there  was  a 
bona  fide  possession  (justa  causa  posses- 
sionis  praecedente)  for  three  years,  and 
that  of  immoveable  things  by  the  "  longi 
temporis  possessio,"  which  he  explains 
to  be  ten  years  "  inter  praesentes,"  and 
twenty  years  "inter  absentes:"  and  the 
Constitution  applied  to  the  whole  empire. 
Usucapio  is  defined  in  the  *  Digest'  (41, 
tit.  3,  s.  3)  to  be  the  "  addition  of  owner- 
ship by  the  uninterrupted  possession  for  a 
time  fixed  by  law."  As  it  was  the  addi- 
tion of  ownership,  something  is  here  im- 
plied to  which  this  addition  was  to  be 
made ;  and  this  something  was  a  bona  fide 
possession,  that  is,  a  possession  obtained 
in  a  legal  way,  so  that  the  possessor  be- 
lieved himself  to  be  owner.  To  render 
possession  effectual,  it  must  be  uninter- 
rupted legal  possession.   An  interruptitm 
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of  possession  was  called  Usurpatio.  If  the 
possession  commenced  bona  fide,  it  was 
not  interrupted  in  the  person  of  the  pos- 
sessor's successor,  but  it  was  continued. 
The  Romans  did  not  use  the  term  Prae- 
scriptio  simply  to  express  the  title  by 
Ususcapio  obtained  under  the  legislation 
of  Justinian;  but  the  expression  was 
*'  longi  temporis  praescriptio."  There 
was  also  an  extraordinary  praescriptio,  or 
title  by  possession,  of  thirty  or  forty  years, 
which  was  allowed  in  certain  cases  in 
wliich  the  general  conditions  of  praescrip- 
lion  had  been  complied  with,  but  which 
i'or  certain  other  reasons  were  excluded 
from  the  shorter  praescription.  There 
was  also  the  praescription  of  time  imme- 
morial. 

The  Prescription  of  the  English  law 
is  not  exactly  the  Prescription  of  the  Ro- 
man law.  The  Statutes  of  Limitation 
bear  a  nearer  resemblance  to  the  Pre- 
scription of  the  compilations  of  Jus- 
tinian, but  there  are  differences  here 
also :  Roman  Prescription  gave  a  title  to 
the  things ;  the  Statutes  of  Limitation 
bar  the  claims  of  persons  who  have 
been  out  of  possession  for  certain  de- 
fined periods.  The  Scotch  Prescription 
has  a  nearer  resemblance  to  the  Prae- 
scriptio longi  temporis  of  the  Roman 
law.  —  [Prescription  ;  Statutes  of 
Limitation.] 

The  subject  of  Usucapio  admits  and 
requires  a  much  more  complete  exposi- 
tion. The  reader  may  refer  to  the  follow- 
ing works  : — Engelbach,  Ueher  die  Usu- 
capion zur  zeit  der  zwolf  Tqfeln,  Mar- 
burg, 1828;  Miihlenbruch,  Doctrina 
Pandectarum ;  Mackeldey,  Lehrbuch  des 
Heutigen  Rom.  Mechts,  where  numerous 
authorities  are  referred  to. 

USUFRUCTUS,  or  USUSFRUCTUS, 
and  USUS,  belonged  to  the  class  of  Ser- 
vitutes  Personarum  or  Personales  among 
the  Romans.  Ususfructus  is  defined 
{Dig.  7,  tit.  1,  s.  1)  to  be  "the  right  to 
use  and  take  the  fruits  (fruendi)  of  what 
belongs  to  another  without  impairing  its 
substance."  Usus  is  defined  {Dig.  7, 
tit.  8,  s.  1,  2)  to  be  the  right  "  to  use,  but 
not  to  take  the  fruits  (frui)." 

The  objects  of  ususfructus  might  be  land 
(fundus),  houses  (ades),  slaves,  beasts  of 
burden,  and  other  things.    He  who  was 


entitled  to  Ususfructus  was  called  Usu- 
fructuarius,  or  Fructuarius.  A  right  to  a 
Ususfructus  might  be  given  to  a  person 
by  testament,  or  it  might  be  established 
by  contract. 

Generally,  it  may  be  stated  that  all  the 
"  fructus,"  or  produce  of  a  thing  that  ac- 
crued during  the  time  of  enjoyment, 
belonged  to  the  Fructuarius ;  but  his  title 
to  fructus  was  not  complete  till  he  had 
taken  them,  and  it  was  a  general  rule  that 
any  "fructus"  which  had  not  been  got 
in  or  taken  at  the  time  when  the  Usus- 
fractus  ceased,  did  not  belong  to  him. 
The  law  as  to  things  that  yield  an  increase, 
such  as  fruit-trees  and  animals,  did  not 
present  many  difficult  questions.  As  to 
houses  and  lands,  the  questions  were 
sometimes  more  difficult.  The  Fructu- 
arius was  entitled  to  the  rents  and  profits 
of  houses  during  his  time  of  enjoyment, 
and  he  was  bound  at  least  to  keep  them 
in  sufficient  repair,  but  probably  not  to 
rebuild  them,  if  they  were  in  a  ruinous 
condition.  He  was  bound  to  cultivate 
land  in  a  proper  husbandlike  manner.  He 
could  work  existing  mines  and  quarries 
for  his  benefit,  and  he  could  also  open 
new  mines  and  work  them.  Generally 
his  right  of  enjoyment  consisted  in  using 
the  thing  so  as  not  to  damage  the  sub- 
stance (salva  rerum  substantia;  Ulpian, 
Dig.  7,  tit.  1,  s.  1).  The  fructuarius 
could  maintain  his  rights  to  the  ususfruc- 
tus by  actions  and  interdicts.  The  period 
of  ususfructus  might  either  be  for  a  fixed 
time  or  for  the  life  of  the  fructuarius.  At 
the  termination  of  the  period  of  enjoy- 
ment, the  thing  was  to  be  given  up  to  the 
owner,  who  could  generally  require  secu- 
rity for  its  being  properly  used  and  given 
up  in  proper  condition. 

The  usus  of  a  thing,  as  already  ex 
plained,  was  a  right  to  the  enjoyment  of: 
thing,  but  not  to  the  produce  or  profits  c 
it.     Yet  in  some  cases  the  usus  of  a  thini 
implied  a  right  to  a  certain  amount  ot 
produce.     Thus  the  usus  of  cattle  implied 
that  the  usuarius  was  entitled  to  a  mode- 
rate allowance  of  milk ;  and  a  man  who 
had  the  usus  of  an  estate  could  take  wood 
for  his  daily  use,  and  could  enjoy  the 
fruits  of  the  orchard  and  other  things  iu 
moderation.     If  a  man  had  the  usus  of 
oxen,  he  could  employ  them  for  all  pur- 
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poses  for  which  oxen  are  properly  used. 
The  duties  of  the  usuarius  resembled 
those  of  the  fructuarius. 

The  rules  of  law  which  related  to  the 
Ususfructus  and  Usus  were  numerous. 
Many  of  them  are  collected  in  the  Digest, 
lib.  7;  see  also  'Fragmenta  Vaticaua,' 
De  rjsufructu ;  and  Muhlenbruch,  Doc- 
trina  Pandectarum. 

The  Roman  Servitutes  Personarum 
were  mere  personal  rights,  which  a 
man  had  as  being  a  particular  person. 
The  rights  which  a  man  might  have  upon 
the  land  of  another  in  respect  of  land  of 
his  own,  were  the  Servitutes  Praediorum 
or  rerum :  the  land  itself  may  here  be 
viewed  as  the  subject  to  which  the  rights 
were  attached,  and  the  person  who  posses- 
sed the  land  had  with  it  the  rights  which 
were  attached  to  the  land.  The  Easements 
of  the  English  law  comprehend  rights  of 
way,  and  the  like,  which  a  man  has  on  or 
over  the  property  of  another  in  respect 
of  being  the  owner  or  occupier  of  land 
to  which  such  rights  are  attached,  or 
by  virtue  of  a  grant. 

USURPATION.    [UsucAPic] 

USURY.  This  word  comes  from  the 
Latin  Usura,  or  as  it  is  more  frequently 
used,  Usurse  in  the  plural  number.  The 
Latin  word  signifies  money  paid  for  the 
use  of  money  lent.  The  old  word  in  use 
in  England  to  signify  what  we  now  call 
interest,  seems  to  have  been  Usury.  But 
usury  now  means  taking  more  interest 
for  the  loan  of  money  than  the  law  allows. 
A  good  deal  on  the  subject  of  usury  is 
contained  in  the  arguments  and  judg- 
ments in  the  case  of  the  Earl  of  Chester- 
field and  others  v.  Sir  Abraham  Jannsen 
(2  Vez.,  125). 

Interest  is  money  which  is  paid  for  the 
use  of  other  money,  called  principal .  The 
general  practice  is  this :  the  borrower 
agrees  to  pay  a  fixed  sum  yearly,  half- 
yearly,  or  quarterly,  for  each  lOOZ.  lent, 
until  the  money  lent  is  returned.  When 
this  is  not  the  case,  and  when  the  money 
paid  for  the  loan  depends  upon  the  success 
of  an  undertaking,  or  any  casualty  not 
connected  with  the  duration  of  life,  it  is 
called  a  dividend :  when  the  money  and 
its  interest  are  to  be  returned  by  yearly 
instalments,  and  paid  off  in  a  certain 
fixed  number  of  years,  it  is  called  an 


annuity  certain ;  but  when  the  payment 
is  to  depend  upon  the  life  of  any  person 
or  persons,  it  is  called  a  life-annuity. 
[Annuity.]  But  by  whatever  name  the 
proceeds  of  money  may  be  called,  the 
rules  of  calculation  are  the  same  in  every 
case  except  that  of  a  life-contingency. 

The  amount  of  money  which  persons 
are  willing  to  pay  for  the  temporary  use 
of  money  depends  upon  a  variety  of  cir- 
cumstances. When  profits  are  high,  the 
rate  of  interest  will  also  be  high.  When, 
on  the  contrary,  money  capital  is  abund- 
ant in  proportion  to  the  calls  for  it,  the 
competition  of  those  persons  who  possess 
money,  and  who  derive  an  income  from 
it,  will  lower  the  rate  of  interest  in  the 
money-market.  They  will  lend  money 
at  a  low  rate  of  interest  to  traders,  who 
again  will  meet  each  other  in  competition 
in  their  various  occupations,  and  must  be 
content  with  such  a  rate  of  profit  as  will 
repay  the  low  rate  of  interest  for  which 
they  have  bargained,  together  with  such 
a  compensation  for  their  risk,  skill,  and 
trouble  in  its  management  as  the  degree 
of  competition  at  the  time  will  allow.  If 
some  new  channel  for  the  employment  of 
money  should  be  opened  which  holds  out 
the  promise  of  higher  profits,  a  compe- 
tition among  borrowers  will  ensue,  the 
efiect  of  which  will  be  to  raise  the  rate  of 
interest  until  it  assumes  its  due  propor- 
tion to  the  rate  of  profits ;  and  as  there 
never  can,  generally  speaking,  be  tw^o 
rates  of  profits  at  the  same  time  (at  least 
for  any  long  period),  in  the  same  market, 
the  efiect  of  the  additional  call  for  capital 
to  supply  the  partial  demand  that  has  been 
supposed,  will  be  to  raise  profits  and  inte- 
rest generally.  An  increase  of  money  ca- 
pital, either  absolutely  or  relatively  to  the 
means  for  its  employment,  will  obviously 
have  the  contrary  effect  of  lowering  its 
value  in  use,  that  is,  reducing  the  rate  of 
interest  and  profits. 

It  would  be  difiicuit  to  imagine  any 
circumstances  relating  to  the  loan  of 
money,  which  must  not  resolve  themselves 
into  the  conditions  here  proposed ;  and  it 
is  therefore  difficult  to  see  wherein  con- 
sists the  wisdom  of  governments  in  limit- 
ing the  rate  of  interest ;  and  yet  the  fact 
of  such  limitation  has  usually  been  the 
rule,  and  the  absence  of  restriction  as  to 
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the  rate  of  interest  the  exception.  The 
circumstance  of  the  laws  which  regulate 
and  limit  the  rate  of  interest  in  this 
country  having  been  made  by  those  who 
were  among  the  class  of  borrowers  rather 
than  that  of  lenders,  may  perhaps  afford 
some  explanation  of  the  views  of  the 
legislature  in  putting  restrictions  on  the 
trade  in  money.  That  these  restrictions 
nowever  were,  and  so  far  as  ihey  exist 
Btill  are,  unfavourable  both  to  lenders  and 
borrowers,  and  more  unfavourable  to  the 
borrowers  than  the  lenders,  may  easily 
be  demonstrated.  In  the  year  1787  Mr. 
Bentham  wrote  his  *  Defence  of  Usury,' 
and  showed,  in  a  manner  which  one 
would  have  thought  adapted  to  produce 
general  conviction,  the  mischief  of  such 
restrictions  so  far  as  the  law  was  ope- 
rative, and  the  inefficacy  of  the  law  to 
prevent  altogether  what  are  denominated 
usurious  transactions.  But  the  minds  of 
men  are  slow  in  surrendering  a  prejudice 
or  a  false  judgment  to  the  attacks  of  true 
principles  ;  and  for  many  years  the  efforts 
of  Mr.  Bentham  and  others  remained 
fruitless.  The  system  of  restriction  has 
however  of  late  been  modified  in  some 
important  particulars,  so  that  within  cer- 
tain limits,  as  regards  time,  the  rate  of 
interest  among  the  mercantile  classes  may 
now  be  said  to  depend  upon  what  may 
be  considered  the  market  value  of  money, 
which  is  thus  allowed  to  bear  its  due  pro- 
portion to  the  current  and  usual  rate  of 
profits.  A  statute  passed  in  1545  limited 
the  rate  of  interest  to  10  per  cent,  per 
annum;  in  1624  the  rate  was  lowered  to 
8  per  cent.,  in  1660  to  6  per  cent.,  and  by 
the  statute  12  Anne,st.  2,  c  IG  (1713),  it 
was  further  reduced  to  5  per  cent.,  beyond 
which  rate,  with  the  recent  exception 
above  referred  to,  it  has  been  illegal  to 
charge  since  that  time,  under  the  penalty 
of  forfeiting  for  every  offence  three  times 
the  amount  of  the  money  lent. 

During  the  late  war,  when  the  rate  of 
profit  was  high  and  when  the  government 
often  borrowed  enormous  sums,  the  system 
of  restriction  was  not  adhered  to  in  the 
negotiation  of  its  loans,  the  interest  upon 
which  was  necessarily  regulated  by  the 
market  value  of  money ;  and  at  all  times 
necessitous  borrowers  and  those  who  have 
doubtful  or  insuflicient  security  to  offer  to 


lenders  have  always  found  means  to  evad» 
the  statute  by  granting  annuities  [Annus 
ties]  and  by  other  means.  Except  for 
one  or  two  almost  momentary  occasions 
of  commercial  diflSculty  or  panic,  the 
market  rate  of  interest  in  this  country  has 
not  been  higher,  since  the  peace  in  1815, 
than  the  legal  rate. 

The  law  does  not  recognise  the  charge 
of  interest  upon  interest,  or,  as  it  is  called, 
compound  interest;  and  yet  it  is  only 
equitable  that  where  money  which  is  due 
for  interest  is  not  settled,  it  should  be 
considered  a  fresh  loan,  for  the  use  of 
which  interest  should  be  paid.  This  ho  w- 
ever  is  a  rule  so  easily  evaded  by  the 
borrower  granting  a  further  acknowledg- 
ment of  the  interest  as  though  it  were  prin- 
cipal, that  it  does  not  amount  to  a  practical 
hardship:  such  new  contract,  in  fact, 
changes  the  interest  already  due  into  a 
principal  sum.  The  law  also  recognises 
rests  in  mercantile  and  banking  accounts, 
in  which  interest  is  charged  upon  a  former 
ascertained  balance.  Such  balance  may, 
and  in  fact  often  does,  include  interest 
already  due ;  and  thus  the  creditor  really 
receives  interest  upon  interest,  or  com- 
pound interest. 

Debts  do  not  always  carry  even  simple 
interest  from  the  time  when  the  money 
becomes  due  to  the  creditor :  in  such  case 
payment  of  interest  is  rather  the  excep- 
tion than  the  rule.  Unless  the  debt  be 
such  a  debt  as  carries  interest  by  the  cus- 
tom of  merchants  or  traders,  or  unless 
there  is  an  express  agreement  to  such 
effect  between  tlie  parties,  or  unless  such 
agreement  can  be  inferred  from  their 
course  of  dealing,  or  unless  there  are  some 
very  special  circumstances,  debts  do  not 
carry  interest  from  the  time  when  due. 
But  now,  by  3  &  4  Will.  IV.  c.  42,  a 
jury  may,  if  they  think  fit,  upon  all  debts 
or  sums  certain,  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  cur- 
rent rate  of  interest,  from  the  time  when 
such  debts  or  sums  were  payable,  if  pay- 
able by  virtue  of  a  written  instrument  at 
a  certain  time  ;  or  if  payable  otherwise, 
then  from  the  time  of  a  demand  of  pay- 
ment in  writing,  so  as  such  demand  give 
notice  that  interest  will  be  claimed  from 
the  date  of  such  demand.  This  statute 
also  empowers  juries  to  give  damages,  in 
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the  nature  of  interest,  in  respect  of  the 
detention  or  appropriation  of  goods.  By 
1  &  2  Vict  c.  110,  all  judgment-debts 
are  to  carry  interest  at  the  rate  of  4  per 
cent,  per  ann.  from  the  time  of  entering 
up  the  judgment.  As  to  interest  of 
money  lent  on  ships  or  their  cargo,  see 
Bottomry,  and  on  legacies,  see  Legacy. 
The  relaxation  above  mentioned  as 
having  been  made  as  to  the  rate  of  interest 
formed  part  of  the  arrangement  made  in 
1 833,  at  the  renewal  of  the  charter  of  the 
Bank  of  England.  (3  &  4  Wm.  IV.  c.  98.) 
It  consisted  in  excepting  from  the  opera- 
tion of  the  statute  all  bills  of  exchange 
and  promissory  notes  not  having  more 
than  three  months  to  run  previous  to 
their  maturity ;  these  might  be  discounted 
at  any  rate  of  interest  agreed  upon  with 
the  holder.  More  recently,  by  the  act 
1  Victoria,  c.  80  (July,  1837),  this  relaxa- 
tion was  extended  to  all  such  mercantile 
instruments  which  have  not  twelve 
months  to  run  before  they  are  due. 

USUS.      [USUFBUCTUS.] 


V  AG  RANT  1  his  term,  which  simply 
denotes  "  a  wandering  person,"  is  derived 
from  the  Latin  vagor.  It  was  probably 
introduced  into  our  law  language  from 
the  Norman  French ;  for  the  phrase  "  va- 
gerantz  de  lieu  en  lieu  currants  per  paiis," 
occurs  in  our  early  statutes  in  the  sense 
in  which  the  word  "  vagrant "  is  used  in 
common  language  at  the  present  day. 
^'Stat.  Rich.  II.  c.  5.)  The  persons  to 
whom  it  is  applied  in  ancient  documents 
are  usually  classed  with  "faitours"  (a 
word  of  doubtful  origin,  but  meaning  an 
idle  liver  or  slothful  person :  Cowell's 
Interpreter  ;  Kelham's  DictioiMry),  "  tra- 
velyng-men,"  and  "  vagabonds."  The 
latter  expression,  "  vagabundus,"  was 
known  throughout  Europe  in  connection 
with  feudal  law,  and  is  interpreted  to 
mean  "  crebro  vagans,  cui  nee  certum  do- 
inicilium,  nee  constans  habitatio  est." 
(Calvini  Lexic.  Jurid.)  It  was  used  in 
this  sense  in  English  law  as  early  as  the 
reign  of  Henry  II.  (Cowel's  Interpreter.') 
Modern  laws  have  however  given  to  the 
word  "  vagrant "  a  much  more  extended 


meaning,  in  the  application  of  which  the 
notion  of  wandering  is  entirely  lost. 

In  the  course  of  the  transition  made  by 
the  lower  classes  of  society  from  the  con- 
dition of  feudal  villeins  to  that  of  free 
labourers,  vagrancy  and  mendicity  ensued 
from  the  unsettled  state  of  the  poor ;  and 
in  most  countries  where  feuds  had  pre- 
vailed, severe  laws  were  made  to  repress 
the  evils  which  sprung  from  this  source. 
In  England  various  statutes  and  ordi- 
nances were  passed  to  obviate  the  incon- 
veniences arising  from  wandering  mendi- 
cancy. These  statutes  were  very  numerous 
from  the  23  Edward  III.  (1349)  to  the 
end  of  the  reign  of  Henry  VIII.  But 
notwithstanding  these  laws  vagrancy  ap- 
pears to  have  greatly  increased  at  the 
beginning  of  the  reign  of  Edward  VI., 
and  a  severe  enactment  (1  and  2  Edward 
VI.  c.  3)  against  vagrancy  was  passed  in 
that  reign,  but  it  was  repealed  by  3  &  4 
Edward  VL  c.  16. 

About  the  beginning  of  the  reign  of 
Elizabeth,  a  description  of  persons  called 
rogues  first  appear  in  the  general  class  of 
vagrants.  The  derivation  of  this  word  is 
variously  given.  Home  Tooke  derives  it 
from  a  Saxon  word  signifying  "  cloaked," 
or  covered.  (^Diversions  of  Purley,  vol. 
ii.,  p.  227.)  Webster  takes  it  from 
another  Saxon  word,  and  Dr.  Johnson 
admits  its  derivation  to  be  uncertain. 
Lambard  says,  "  The  word  is  but  a  late 
guest  in  our  law ;  for  the  ancient  statutes 
call  such  a  one  a  valiaHt,  strong  or  sturdy 
beggar  or  vagabond,  and  it  seeUiCth  to  be 
fetched  from  the  Latin  *  rogator,'  an 
asker  or  beggar."  (Eirenarcha,  book  iv., 
chap.  4.)  Dalton  also  says,  "  A  rogue 
may  be  so  called  quia  ostiatim  rogat." 
( Country  Justice,  chap.  83.)  It  is  be- 
lieved that  the  word  does  not  occur  in  the 
English  language  before  the  middle  of 
the  sixteenth  century ;  and  if  so,  it  is  pro- 
bably one  of  those  numerous  cant  words 
by  which,  at  that  period,  vagrants,  in 
counterfeiting  Egyptians  or  gipsies,  began 
to  designate  different  classes  of  their  own 
"  ungracious  rabble,"  and  of  which  Harri- 
son enumerates  twenty-three  degrees. 
(Harrison's  Description  of  England,  pre- 
fixed to  Hollinshed's  Chronicles.) 

In  the  course  of  the  reign  of  Elizabeth 
the  evils  of  vagrancy  increased  to  s.u 
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alarming  extent;  and  although  the  ac- 
counts given  by  historians  of  the  multi- 
tude of  vagabonds  in  England  are  founded 
upon  rude  estimates,  and  are  probably 
somewhat  exaggerated,  there  is  undoubted 
evidence  that  the  numbers  and  attitude 
of  these  persons  at  that  period  constituted 
au  evil  of  dangerous  magnitude. 

In  1597,  after  experience  had  shown 
that  temporary  expedients  and  ill-directed 
charity  only  increased  the  amount  of  va- 
grancy, and  that  severe  punishments  and 
penalties  were  wholly  ineffectual  in  pre- 
venting it,  the  House  of  Commons  ap- 
pointed a  committee  to  whom  most  of 
the  existing  laws  relating  to  the  condition 
of  the  poor,  as  well  as  certain  bills 
for  their  amendment,  were  referred. 
(D'Ewes's  Journals,  p.  5G1.)  This  com- 
mittee, of  which  Sir  Francis  Bacon  was  a 
member,  and  which  was  composed  of  all 
the  practical  men  of  the  House,  seems  to 
have  perceived  and  to  a  certain  extent 
acted  upon  the  principle  that,  in  order  to 
justify  severity  against  vagrancy  and 
mendicity,  it  was  necessary  to  provide 
the  means  of  relieving  that  destitution 
which  was  the  ready  and  plausible  excuse 
for  both.  They  therefore  prepared  the 
statute  39  Eliz.  c.  3,  which  for  the  first 
time  organized  that  machinery  for  the 
legal  relief  of  the  poor,  which  was  a  few 
years  afterwards  completed  and  made 
perpetual  by  the  stat.  43  Eliz.  c.  2.  The 
same  committee  also  recommended  mea- 
sures for  encouraging  the  building  of 
"  hospitals,  or  abiding  and  working 
houses  "  for  the  poor,  and  for  improving 
and  reforming  such  as  were  already  in 
existence,  but  had  bee-n  misapplied  or 
abused.  And  at  the  same  time  they  in- 
troduced a  more  rational  enactment  for 
the  correction  and  suppression  of  fraudu- 
lent vagrancy.  (Stat.  39  Eliz.  c.  4.) 
"  Many  statutes,"  says  Sir  Edward  Coke, 
(2  Inst.,  728),  "have  been  made  for  the 
punishment  of  rogues,  vagabonds,  and 
sturdy  beggars,  but  very  few  to  find  them 
work  and  to  enforce  them  thereunto." 
The  statute  39  Eliz.  c.  4,  supplied  this 
deficiency  by  providing  houses  of  cor- 
rection, with  stocks  and  materials  for  the 
employment  of  the  inmates,  and  by  en- 
forcing the  use  of  the  means  thus  placed 
in  the  hands  of  the  poor  by  severe  penal- 


ties against  the  idle.  The  provisions  of 
this  statute,  with  some  alterations  made 
by  the  stat.  1  Jac.  I.  c.  25,  continued  in 
force  during  the  17th  century;  and, 
when  repealed  by  the  stat.  12  Anne,  stat. 
2,  c.  23,  still  served  as  the  model  and 
foundation  for  future  acts.  It  declared 
that  a  great  variety  of  persons,  who  are 
described  in  the  act,  should  be  deemed 
rogues,  vagabonds,  and  sturdy  beggars. 

The  continued  unwillingness  of  magis- 
trates to  enforce  the  statute  of  Elizabeth, 
notwithstanding  a  proclamation  of  James 
I.,  occasioned  the  passing  of  the  stat.  7 
Jac.  I.  c.  5,  which  compelled  the  jus- 
tices of  every  county  under  heavy  penal- 
ties to  erect  proper  houses  of  correction 
for  setting  rogues,  vagabonds,  and  other 
idle  and  wandering  persons  to  work,  and 
also  required  them  to  meet  twice  a  year 
or  oftener,  if  occasion  required,  for  the 
better  execution  of  the  law. 

The  laws  relating  to  vagrants  continued 
substantially  upon  the  footing  of  the 
statutes  of  39  Eliz.  and  7  Jac.  I.  for 
more  than  a  century,  until,  in  1744,  they 
were  reconsidered  and  remodelled  by  the 
stat.  17  Geo.  II.  c.  5.  This  was  the  first 
legislative  measure  which  distributed 
vagrants  into  the  three  classes  of  idle 
and  disorderly  persons,  rogues  and  vaga- 
bonds, and  incorrigible  rogues.  Although 
this  statute  is  now  wholly  repealed,  it 
continued  in  force  nearly  a  century,  until 
1822,  when  a  temporary  act,  stat.  3  Geo. 
IV.  c.  40,  passed,  repealing  all  former 
laws  and  re-enacting  most  of  the  pro- 
visions of  the  stat.  17  Geo.  II.  c.  5,  with 
many  additions  and  modifications.  The 
provisions  of  the  stat.  3  Geo.  IV.  c.  40, 
were  however  entirely  superseded  by  the 
5  Geo.  IV.  c.  83,  which  now  (1846)  con- 
stitutes the  law  respecting  vagrants.  This 
act  was  amended  by  the  1  Vict.  c.  38 
(1838).  The  third  section  of  the  statute 
Geo.  IV.  declares  what  persons  are  idle  and 
disorderly  persons,  and  may  be  committed 
by  a  single  magistrate  to  hard  labour  in 
the  house  of  correction  for  any  time  not 
exceeding  one  month. 

The  4th  section  of  this  act  declares 
certain  classes  of  persons,  which  are  there 
described,  to  be  rogues  and  vagabonds, 
and  empowers  a  single  magistrate  to 
commit  them  to  hard  laboui-  in  the  hous6 


VAGRANT. 


[  874  ]  VENDOR  AND  PURCHASER. 


of  correction,  for  any  time  not  exceeding 
three  months. 

The  5th  section  authorizes  a  single 
magistrate  to  commit  incorrigible  rogues 
to  the  house  of  correction  until  the  next 
sessions,  during  which  interval  they 
are  to  be  kept  to  hard  labour.  The 
10th  section  of  the  act  authorizes  the 
justices  at  sessions  to  continue  the  impri- 
sonment of  this  class  of  offenders  with 
hard  labour  for  any  time  not  exceeding  a 
year,  and  to  order  whipping,  if  they  deem 
It  to  be  expedient.  Incorrigible  rogues 
are  defined  by  the  statute. 

The  statute,  besides  the  definition  of 
the  facts  and  circumstances  which  are  to 
constitute  offences  in  the  several  classes 
ibove  enumerated,  contains  various  pro- 
/isions  for  the  prosecution  of  vagrants 
and  the  regulation  and  disposal  of  them. 
Thus  it  is  enacted  that  any  person  may 
apprehend  a  vagrant  and  bring  him  before 
I  magistrate.  The  persons  as  well  as  the 
carriages  or  luggage  of  the  several  de- 
scriptions of  vagrants  may  be  searched, 
and  money  or  goods  found  upon  them 
may  on  their  conviction  be  applied  to- 
wards the  costs  of  apprehending  them 
and  maintaining  them  in  prison.  If  pro- 
ceedings at  the  sessions  are  contemplated, 
either  by  reason  of  an  appeal  against  a 
summary  conviction  or  the  commitment 
of  an  incorrigible  rogue,  the  committing 
magistrate  may  bind  over  witnesses  to 
prosecute,  and  the  justices  at  sessions  may 
order  the  payment  of  costs  to  persons  so 
bound.  And  an  appeal  is  given  to  the 
next  sessions  to  any  person  aggrieved  by 
an  act  or  determination  of  any  magistrate 
out  of  sessions  concerning  the  execution 
oi  the  act. 

Although  the  modem  statute  is  in  many 
respects  an  improvement  of  the  law,  it  is 
liable  to  some  of  the  objections  which 
were  made  to  the  17  Geo.  II.  c.  5,  and 
to  others  of  a  graver  character.  It  is  by 
no  means  exclusively  a  Vagrant  Act, 
though  popularly  so  called ;  its  provi- 
sions extend  to  various  offences  not  neces- 
sarily connected  with  vagrancy,  which 
the  legislature  has  placed  within  the 
Eummary  jurisdiction  of  justices  of  the 
peace.  Under  the  former  statute,  a  single 
magistrate  was  only  intrusted  with  the 
power  of  summary  commitment  for  a 


month  in  the  case  of  idle  and  disorderly 
persons,  or  to  the  next  sessions  in  case  of 
rogues  and  vagabonds  and  incorrigible 
rogues.  But,  under  the  recent  act,  a 
single  magistrate  has  the  power  of  at 
once  committing  rogues  and  vagabonds 
to  prison  with  hard  labour  for  three 
months.  If  the  offences  to  be  punished 
had  been  precisely  defined  by  the  statute, 
this  extensive  summary  jurisdiction 
might  have  been  less  objectionable  ;  but 
the  language  of  the  law  is  very  loose  and 
inaccurate.  For  instance,  who  are  to  be 
considered  "  suspected  persons,"  or  "  re- 
puted thieves,"  or  what  is  to  be  taken  for 
an  "  unlawful  purpose,"  or  "  frequenting 
a  street,"  in  the  true  legal  construction  of 
this  statute,  so  as  to  render  the  persons 
to  whose  acts  these  phrases  are  applied 
rogues  and  vagabonds  ?  are  often  ques- 
tions of  doubt  and  difficulty  to  practical 
lawyers,  and  may  reasonably  occasion 
hesitation  and  differences  of  opinion  even 
among  those  to  whom  the  final  interpre- 
tation of  penal  laws  belongs.  This  lati- 
tude and  vagueness  of  expression  are 
peculiarly  dangerous  in  a  law  which 
gives  large  judicial  power  to  unprofes- 
sional persons,  who  are  for  the  most  part 
withdrawn  from  the  control  of  public 
opinion  in  the  exercise  of  it ;  where  the 
subjects  and  objects  of  the  law  are  nearly 
connected  with  local  excitements  and 
prepossessions  ;  and  where  the  parties  who 
suffer  from  misdecision  are  commonly 
the  poor  and  helpless,  to  whom  an  appeal 
is  wholly  inaccessible. 

VALUE.  [Political  Economy; 
Price.] 

VASSAL.    [Feudal  System.] 

VENDOR  AND  PURCHASER. 
The  law  of  Vendors  and  Purchasers  of 
real  estate  in  England  is  a  subject  of 
great  extent,  which  may  be  said  to  com- 
prise nearly  the  whole  practical  applica- 
tion of  the  law  of  real  property. 

Contracts  for  the  sale  and  purchase  of 
land  or  other  real  estate  may  be  entered 
into  either  privately  between  the  parties, 
or  upon  a  sale  by  auction.  At  common 
law,  agreements  for  the  purchase  of  real 
estates  might  be  made  by  parol,  but  by 
the  Statute  of  Frauds  (29  Car.  II.  c.  3, 
ss.  1,  2,  3,  and  4),  "  All  leases,  estates, 
interests  of  freeholds,  or  terms  of  years, 
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or  any  uncertain  interest  of,  in,  or  out  of 
any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  made  and  created  by 
livery  and  seisin  only,  or  by  parol  only, 
and  not  put  in  writing  by  the  parties  so 
making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  effect  of  leases  or 
estates  at  will,  any  consideration  for 
making  any  such  parol  leases  or  estates  not- 
withstanding." But  leases  not  exceeding 
three  years,  whereupon  the  rent  reserved 
should  amount  to  two-thirds  of  the  full 
improved  value,  were  excepted.  The  act 
requires  the  assignment,  grant,  and  sur- 
render of  existing  interests  to  be  in  writ- 
ing, and  enacts  that  "  no  action  shall  be 
brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concern- 
ing them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall 
be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorised." 
The  note  or  memorandum  of  agreement  re- 
quired by  the  statute  need  not  be  a  formal 
document,  and  any  writing,  such  as  a 
letter,  or  receipt  for  purchase-money,  may 
constitute  an  agreement  within  the  sta- 
tute, provided  it  contain  the  terms  of  the 
agreement  within  itself,  or  by  reference 
to  another  writing ;  and  if  the  document 
be  written  by  the  party,  the  occurrence 
of  his  name  anywhere  in  the  document  is 
a  sufiBcient  signing. 

Upon  sales  of  estates  by  public  auction, 
the  highest  bidder,  upon  being  declared 
the  purchaser,  is  considered  to  have  en- 
tered into  a  contract  for  purchase  accord- 
ing to  the  particulars  and  subject  to  the 
conditions  of  sale;  and  the  auctioneer, 
who  is  for  this  purpose  considered  as  the 
agent  of  both  vendor  and  purchaser,  is 
thereupon  authorized  to  sign  an  agree- 
ment of  purchase.  The  writing  down 
the  purchaser's  name  upon  any  memoran- 
dum of  sale  at  the  time  of  the  bidding  is  a 
sufficient  signing.  Sales  by  auction  of 
lands  are  within  the  above-mentioned 
enactments  of  the  Statute  of  Frauds ;  but 
sales  before  a  master  under  a  decree  of  a 
court  of  equity  will  be  carried  into  exe- 


cution although  the  purchaser  did  liot 
subscribe  any  agreement,  for  the  judg- 
ment of  the  court  in  confirming  the  pur- 
chase takes  it  out  of  the  statute.  An  auc- 
tion duty  of  Id.  in  the  pound  is  payable 
upon  all  sales  by  auction  of  any  interest 
in  freehold,  copyhold,  or  leasehold  lands, 
tenements,  houses,  or  hereditaments  (27 
Geo.  III.  c.  36 ;  37  Geo.  III.  c.  14 ;  ard 
45  Geo.  III.  c.  30).  The  subject  of  the 
sale  and  purchase  of  estates  is  discussed 
at  length  in  Sugden's  Treatise  on  the  Lav 
of  Vendors  and  Purchasers  of  Estates. 

VENFRE  FA'CIAS,  or  Venire,  the 
name  of  a  writ  addressed  to  the  sheriff  or 
other  returning  officer,  commanding  hini 
"  to  cause  to  come "  (venire  facias)  the 
parties  set  forth  at  the  place  named  in  the 
writ.  The  purpose  to  which  the  writ  has 
been  generally  applied,  and  in  reference 
to  which  it  is  generally  known,  is  in  sum- 
moning juries  to  serve  for  the  ordinary 
trial  of  civil  causes. 

The  form  on  such  occasions  now 
charges  the  sheriff  to  "cause  to  come 
here  forthwith  twelve  good  and  lawfiil 
men  of  the  body  of  your  county,  quali- 
fied according  to  law,  and  who  are  nowise 
of  kin  either  to  A  B,  the  plaintiff,  or  C  D, 
the  defendant,  to  make  a  certain  jury  of 
the  country  between  the  parties  aforesaid 

of  a  plea  of ,  because  as  well  the 

said  defendant  as  the  said  plaintiff',  be- 
tween whom  the  matter  in  variance  is^ 
have  put  themselves  upon  that  jury." 

This  writ  is  sued  out,  but  is  not  acted 
upon,  for  the  court  assumes  that  the  jurors 
have  been  summoned  upon  it  and  have 
failed  to  appear  at  Westminster,  where 
anciently  the  trial  itself  took  place.  At 
the  same  time  another  writ  issues,  by 
which  the  sheriff  is  commanded  to  dis- 
train their  lands  or  goods,  or  have  their 
bodies,  so  as  to  compel  their  appearance 
either  before  the  court  at  a  subsequent 
day,  or  before  the  judges  of  assize  or 
Nisi  prius,  if  they  should  previously  come 
into  the  county.  Thi*  is  so  arranged 
that  the  judges  always  do  previously  come 
into  the  county,  and  the  jury  are  sum- 
moned and  caused  to  appear  before  them. 

(Tidd's  Practice ;  Stephen  On  Plead- 
ing ;  6  Geo.  IV.  s.  50 ;  3  &  4  Wm.  IV. 
c.  67.)     [Jury  :  Venue.] 
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DE.  "  When  a  widow  is  suspected  to 
feign  herself  with  child  in  order  to  pro- 
duce a  suppositious  heir  to  the  estate,  the 
heir  presumptive  may  have  a  writ  de 
ventre  inspiciendo,  to  examine  whether 
she  be  with  child  or  not ;  and,  if  she  be, 
to  keep  her  under  proper  restraint  till 
delivered ;  which  is  entirely  conformable 
to  the  practice  of  the  civil  law :  but  if 
the  widow  be,  upon  due  examination, 
found  not  to  be  pregnant,  the  presump- 
tive heir  shall  be  admitted  to  the  inherit- 
ance, though  he  hath  to  lose  it  again,  on 
the  birth  of  a  child  within  forty  weeks 
from  the  death  of  a  husband."  (Blackstone, 
Comm.  i.  456.)  The  Roman  practice  is 
explained  in  the  Title  of  the  Digest  (25 
tit.  4) :  De  inspiciendo  ventre  custodien- 
doque  partu.  The  practice  originated  in 
the  joint  reigns  of  Aurelius  and  Verus, 
n  a  case  in  which  a  wife  denied  her 
pregnancy  and  the  husband  maintained 
it.  The  wife  had  separated  from  the 
husband,  and  probably  wished  to  keep  the 
child  that  might  be  born,  though  by  law 
it  would  belong  to  the  husband.  If  a 
woman  alleged  that  she  was  left  preg- 
nant by  her  deceased  husband,  it  was  her 
duty  to  announce  the  fact  to  those  whom 
it  concerned,  and  to  inform  them  that  they 
might,  if  they  pleased,  send  women  to 
inspect  her  (quae  ventrem  inspiciant). 
All  the  proceedings  of  inspection  and  of 
watching  the  woman,  if  she  should  be 
reported  to  be  with  child,  are  minutely 
prescribed  in  the  Prsetor's  Edict.  The 
penalty  in  case  of  the  woman  not  com- 
plying with  the  Edict  was,  that  the  Prae- 
tor would  refuse  to  the  child  the  Bono- 
rum  Possessio. 

The  form  of  the  English  writ  De  Ventre 
Inspiciendo  is  given  Co.  Litt.  8  b.  It  is  di- 
rected to  the  sherifii  and  couunands  him 
to  empanel  a  jury  of  twelve  women  to 
search  whether  she  be  enseint.  If  they  find 
that  she  is  with  child,  another  writ  issues 
which  commands  that  she  shall  be  safely 
kept  and  duly  inspected  by  the  women, 
who  must  be  present  at  the  delivery. 

The  use  of  this  writ  is  an  instance  in 
which  what  is  called  a  proceeding  at 
common  law  is  taken  from  the  Roman 
system.  The  writ  is  not  obsolete,  as 
f  ome  people  suppose ;  it  has  issued  within 
the  last  liitecu  years.  (Co.  Litt.  8  6.,  and 


N.  44  in  Butler's  edition ;  Comyns,  Di- 
gest, Bastard,  C.) 

VENUE  {vicinetum,  visne, "  neighbour- 
hood ").  The  county  in  which  the  trial 
of  a  particular  cause  takes  place  is  said  to 
be  the  Venue  of  that  cause.  The  old 
practice  in  this  matter  is  connected  with 
the  original  functions  of  the  jury,  as  per- 
sons who  were  acquainted  with  the  facts  in 
issue.  [Jury.]  In  order  then  that  a  proper 
Venire  might  issue  to  the  sheriff,  the 
place  in  which  the  action  was  brought 
was  stated  in  the  margin  of  the  declara- 
tion, and  on  the  statement  throughout  the 
pleadings  of  any  issuable  fact  a  state- 
ment was  also  made  of  the  place  at  which 
such  fact  was  alleged  to  have  occurred. 
As  to  all  such  facts  upon  which  issue  was 
taken,  a  venire  was  sued  out  applying  to 
each  different  place.  The  sheriff  returned 
jurors  from  that  place,  and  by  those 
jurors  the  facts  were  decided,  so  that 
several  distinct  Venires  and  trials  might 
be  necessary  to  dispose  of  the  issues  in  one 
action. 

When  juries  ceased  to  act  on  their 
own  knowledge,  and  began  to  deter- 
mine on  the  evidence  of  witnesses,  the 
necessity  ceased  for  summoning  them 
from  the  particular  part  of  the  county, 
and  the  practice  gradually  declined,  till 
at  last,  the  form  of  the  Venire  still 
continuing  the  same,  two  jurors  from  the 
same  hundred  only  were  required  for  the 
trial  of  a  personal  action.  By  the  stat. 
16  &  17  Car.  II.  c.  8,  it  was  enacted  that 
no  error  should  be  brought,  because  there 
was  no  right  Venue,  provided  the  cause 
was  tried  by  a  jury  of  the  proper  county 
or  place  where  the  action  was  brought. 
After  this  statute  the  practice  was  estab- 
lished of  trying  all  the  issues  by  the  jury 
of  the  general  Venue  in  the  action.  By 
4  Ann.  c.  16,  it  was  further  enacted  that 
"  every  Venire  Facias  for  the  trial  of  any 
issue  shall  be  awarded  of  the  body  of  the 
proper  county  where  such  issue  is  tri- 
able :"  that  is,  from  the  county  at  large, 
without  reference  to  the  particular  huu 
dred  containing  the  place  laid  as  Venue , 
and  such  is  still  the  practice.  By  a 
general  rule  of  all  the  courts,  of  Hilary 
Terra,  4  Wm.  IV.,  it  is  ordered,  that  "  In 
future  the  name  of  a  county  shall  in  all 
cases  be  stated  in  the  margin  of  a  de* 
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claration,  and  shall  be  taken  to  be  the 
Venue  intended  by  the  plaintiff,  and  no 
Venue  shall  be  stated  in  the  body  of  the 
declaration,  or  in  any  subsequent  plead- 
ing," 

A  distinction  was  long  since  estab- 
lished between  local  (that  is,  actions  re- 
lating to  real  estate)  and  transitory  (that 
is,  actions  of  debt,  contract,  for  personal 
injuries,  &c).  In  regard  to  the  former,  it 
was  held  that  the  actual  place  in  which 
the  subject-matter  was  situated  must  be 
laid  as  the  Venue  in  the  action,  and  that 
rule  still  prevails.  The  reason  is  said  to 
proceed  from  the  circumstance  that,  un- 
less the  action  were  brought  in  the  actual 
county,  the  sheriff  of  the  county  would 
be  unable  to  give  effect  to  the  judgment 
in  the  action.  In  transitory  actions,  on 
the  contrary,  the  subject-matter  of  them 
being  held  not  to  have  any  fixed  place,  the 
plaintiff  had  liberty  to  bring  his  action  in 
any  county  in  which  he  pleased.  As  a 
consequence  of  which  it  follows,  that 
though  the  cause  of  action  has  occurred 
even  out  of  the  kingdom,  it  is  still  open 
to  the  plaintiff  to  bring  his  action  in  the 
courts  of  this  country.  The  plaintiff  has 
still  this  liberty  in  a  transitory  action. 
But  the  courts  assert  an  authority  upon 
application  made  to  them  of  changing  the 
Venue.  This  is  done  upon  its  being  made 
to  appear  that  great  inconvenience  would 
arise  from  trying  in  the  original  county, 
because  the  body  of  the  evidence  lies  in 
another,  or  because  from  local  prejudices  a 
fair  trial  cannot  be  had,  &c.  And  the  same 
authority  is  exercised  even  in  local 
actions  in  spite  of  the  technical  diflBculty 
which  has  been  before  referred  to.  (3 
Blackstone's  Com.,  294,  384  ;  Stephens 
On  Pleading,  c.  ii.,  s.  4,  v.  1.) 

In  criminal  trials  the  Venue  is  the 
county  in  which  the  offence  charged  was 
actually  committed ;  before  a  grand  jury 
of  that  county  the  indictment  must  be 
preferred,  and  before  a  petty  jury  the 
trial  had.  The  courts  however  have  the 
same  discretion  as  to  the  power  of  chang- 
ing the  Venue  as  in  civil  cases ;  and  as  to 
criminal  trials,  many  exceptions  have 
been  introduced  by  various  statutes. 

VERDEREK.       [Forest    Lav«^s; 
Woods  and  Forests.] 
VERDICT.    [JuBY.J 


VESTRY  is  the  name  of  that  part  of  a 
parish  church  where  the  ecclesiastical 
vestments  are  kept;  and  inasmuch  as 
meetings  of  parishioners  have  been  usually 
held  in  this  part  of  the  church  for  paro- 
chial purposes,  such  meetings,  duly  con- 
vened, have  acquired  the  name  of  ves- 
tries ;  so  that  even  where  a  building  re- 
mote from  the  church  has  been  erected 
for  parochial  meetings,  it  is  usually  called 
the  vestry-room.  When  the  meeting  is 
held  in  the  church,  or  even  in  a  building 
within  the  precincts  of  the  churchyard, 
the  ecclesiastical  courts  claim  jurisdiction 
over  the  conduct  of  the  parishioners. 

By  the  common  law  all  rated  inhabit- 
ants of  a  parish  have  a  right,  either  pe- 
riodically or  when  specially  convened,  t» 
meet  in  vestry  for  the  affairs  of  the 
parish,  and  to  vote  the  necessary  pecu- 
niary rates.  But  this  common  law  right 
has  been  modified  in  many  ways. 

1.  By  custom,  which  has  vested  the 
government  of  some  parishes  in  a  select 
and  usually  a  self-elected  body  of  persons, 
probably  the  successors  of  individuals  to 
whom  the  parishioners  at  some  previous 
time  delegated  the  management  of  their 
parish  for  a  stated  period,  but  who,  by 
the  indifference  and  neglect  of  their  con- 
stituents, came  to  hold  permanently  the 
powers  intrusted  to  them.  The  principdv 
act  for  the  regulation  of  these  vestries  is 
the  58  Geo.  III.  c.  69.  It  requires  that 
three  days'  notice  shall  be  given  of  the 
holding  a  vestry ;  that  if  the  incumbent 
of  the  parish  is  not  present,  a  chairman 
shall  be  elected  by  the  meeting,  and  that 
minutes  of  its  proceedings  shall  be  kept 
and  signed  by  the  chairman  and  such  ot 
the  parishioners  present  as  think  fit ;  and 
it  gives  to  each  inhabitant,  provided  he 
has  paid  his  rates,  one  vote,  if  he  is  rated 
on  a  rental  under  50/.,  and,  if  on  a  higher 
rental,  one  vote  for  every  25Z.  for  which 
he  is  rated,  so  that  no  one  however  shall 
have  more  than  six  votes.  This  act  does 
not  extend  to  parishes  within  the  City  of 
London  or  borough  of  Southward 

2.  Section  20  of  the  act  10  Anne,  ell, 
gives  to  the  commissioners  appointed  by 
that  act  (for  the  purpose  of  erecting  fifty 
new  churches  in  London  and  its  neigh- 
bourhood) power  to  appoint,  under  their 
seals,  with  the  consent  of  the  ordinary,  '•  a 
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convenient  number  of  sufficient  inhabit- 
ants, in  each  parish  created  under  the  act. 
to  form  a  select  vestry  of  such  parish." 
It  vests  in  the  majority  of  such  select 
vestry  the  power  to  supply  vacancies,  and 
gives  them  all  the  powers  of  other  ves- 
irietJ.  The  59  Geo.  III.  c.  134,  another 
dmrch-building  act  passed  to  explain  and 
♦iraend  the  act  of  the  previous  session, 
gives  a  similar  power  (§  30)  to  the  com- 
missioners under  those  two  acts  to  ap- 
point, with  the  like  consent,  a  select 
vestry  out  of  the  "  substantial  inhabitants 
jf  the  district,"  parish,  or  chapelry,  for 
the  management  of  the  affairs  of  the 
church,  and  the  election  of  church  or 
chapel  wardens,  vacancies  being  supplied 
by  the  select  vestry  itself;  and  the  10th 
section  of  the  act  3  Geo.  IV.  c.  72,  con- 
fines the  powers  of  the  vestryman  to  his 
own  district  with  respect  to  ecclesiastical 
matters,  and  provides  that  any  deficiency 
(a  somewhat  vague  expression  for  an  Act 
of  Parliament)  in  the  select  vestry  shall 
be  supplied  as  vacancies  have  heretofore 
been  filled  up  in  the  vestries  of  the  par- 
ticular parish.  Local  acts  have  also 
created  vestries. 

3.  The  59  Geo.  III.  c.  12  rSturges 
Bourne's  Act),  enables  general  vestries 
to  appoint  special  vestries,  consisting  of 
not  more  than  twenty,  or  fewer  than  five, 
I>arishioners  to  superintend  the  relief  of 
the  poor,  the  overseers  of  the  poor  being 
placed  under  their  authority.  These  spe- 
cial vestries  are  little  more  than  commit- 
tees of  the  general  vestries,  to  which  they 
are  responsible. 

4.  A  fourth  kind  of  vestry  is  created  by 
1  and  2  Wm.  IV.  c.  60  (Sir  John  Hob- 
house's  Act).  The  adoption  of  this  act 
is  left  to  the  discretion  of  each  particular 
parish ;  but  rural  parishes  of  less  than 
800  rated  householders  are  excluded  from 
its  operation.  In  order  to  apply  the  act 
to  any  parish,  either  one-fifth,  or  else  fifty, 
of  the  rated  parishioners  must  sign  a  re- 
quisition to  the  churchwardens  to  take 
the  votes  of  the  parishioners  for  or  against 
its  adoption.  When  the  act  has  been 
adopted  in  the  manner  provided  by  the 
act,  the  parishioners  who  have  been  rated 
one  year  to  the  relief  of  the  poor  meet  on 
some  day  in  May  (21  days'  notice  having 
been  previously  given  on  the  church- 


doors),  and  elect  out  of  the  resident  house» 
holders  assessed  upon  an  annual  rental 
of  not  less  than  ten  pounds  (or  if  the  pa- 
rish is  in  the  City  of  London,  or  contains 
more  than  3000  resident  householders, 
upon  an  annual  rental  of  40Z.)  persons  a£> 
vestrymen,  in  the  proportion  of  twelve 
for  every  thousand  rated  householders : 
but  the  number  of  vestrymen  is  never  to 
exceed  120.  One- third  of  the  vestry  goes 
out  of  office  in  rotation  annually,  and 
their  places  are  supplied  by  the  method 
already  described.  The  incumbent  of 
the  parish  is  entitled  ex-officio  to  be  a 
member  of  the  vestry ;  indeed  the  rector 
of  the  parish  is  supposed  to  be  entitled 
to  preside  at  vestries,  but  by  what  au- 
thority, other  than  an  implied  opinion 
of  the  ecclesiastical  courts,  and  the  pro- 
vision already  cited  from  the  58  Geo. 
III.  c.  69,  is  not  clear.  This  act  alao 
prescribes  that  the  parish  accounts  shall 
be  open  to  the  inspection  of  all  the 
parishioners;  and  that  on  the  day  of 
electing  vestrymen  the  rate-payers  shall 
elect,  out  of  persons  with  the  same  quali- 
fication as  is  necessary  for  vestrymen,  five 
auditors  of  the  accounts,  who  shall  not  be 
members  of  the  vestry,  or  concerned  in 
any  contract  with  the  parish.  These  are 
to  audit  the  accounts  every  half-year,  and 
an  abstract  of  the  accounts  is  to  be  pub- 
lished by  the  vestry  clerk  within  a  fort- 
night after  the  audit,  and  distributed  to  the 
rate-payers  at  the  price  of  one  shilling  each 
copy.  A  statement  is  also  to  be  made  out 
annually,  for  the  inspection  of  the  pa- 
rishioners, of  all  the  estates  and  charitable 
foundations  of  the  parish,  their  nature 
and  application. 

It  is  the  duty  of  vestries  to  provide 
funds  for  the  maintenance  of  the  edifice 
of  the  church  and  the  due  administration 
of  public  worship ;  to  elect  churchwar- 
dens ;  to  present  for  appointment  fit  per- 
sons as  overseers  of  the  poor ;  to  admi- 
nister such  estates  and  other  property  as 
belong  to  the  parish ;  and  in  some  cases, 
under  local  acts,  to  superintend  the  pav- 
ing and  lighting  of  the  parish,  and  to  levy 
rates  for  those  purposes. 

The  remedy  for  neglect  of  duty  by  a 
vestry  is  a  mandamus  from  the  Court  of 
Queen's  Bench,  directed  to  the  officer 
whose  duty  it  would  be  to  perform  the 
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S articular  act,  or  in  some  cases  by  an  or- 
inary  process  against  him,  or  by  a  pro- 
cess against  the  churchwardens  out  of  the 
♦xjclesiastical  courts. 

VICAR,  VICARAGE.  [Benefice, 
pp.  341,  342.] 

VICAR  APOSTOLIC.  [Catholic 
Church.] 

VICTUALLERS,  LICENSED. 
I  Alehodses,  p.  99.1 

VIEW  OF  FRANKPLEDGE. 
[Leet.I 

VILL.     [Town.] 

VILLEIN,  or  VILLAIN,  denotes  a 
species  of  bondman  subject  to  his  feudal 
superior.  The  word  is  from  the  low 
Latin  form  Villanus,  which  is  from  the 
Latin  word  Villa.  In  England,  during 
the  Anglo-Saxon  period,  a  large  part  of 
the  people  appear  to  have  been  in  a  ser- 
vile condition,  either  as  domestic  slaves 
or  cultivators  of  the  land.  The  power 
of  the  master  among  the  Anglo-Saxons, 
though  very  extensive,  had  some  limits. 
If  a  master  beat  out  the  eye  or  the  tooth 
of  his  slave,  the  slave  was  entitled  to  his 
freedom ;  if  he  killed  him,  he  paid  a  fine 
to  the  king,  unless  the  slave  lived  a  day 
lifter  the  wound  was  inflicted,  in  which 
case  the  offence  was  unpunished.  The 
Norman  conquest  did  not  materially  alter 
the  state  of  slavery  in  England.  The 
lands  were  transferred  to  Norman  mas- 
ters, and  the  slaves  passed  as  part  of  the 
property.  After  the  Conquest  there  were 
four  classes  of  slaves.  1,  Villeins  in 
gross,  who  were  the  personal  property  of 
their  lords,  and  performed  the  lowest 
household  duties.  They  were  very  nu- 
merous, and  were  frequently  sold  and 
even  exported  to  foreign  countries.  ( Wal- 
singham,  Hist.  Aug.,  p.  258.)  2,  Vil- 
leins regardant,  or  praedial  slaves,  who 
were  attached  to  the  soil  and  specially 
engaged  in  agriculture.  These  were  in 
a  better  condition  than  villeins  in  gross, 
were  allowed  many  indulgences,  and 
even,  in  some  cases,  a  limited  kind  of 
property ;  yet  the  law  held  that  the  per- 
son and  property  of  the  villein  belonged 
entirely  to  his  lord,  the  rule  being  the 
same  as  that  in  the  Roman  law,  that 
tvhatever  was  acquired  through  the  slave 
was  acquired  by  the  lord.  3,  A  class 
called  Cottarii  is  mentioned  in  Domesday 


Book ;  and  4,  in  the  same  book,  a  class 
called  Bordarii.  But  the  first  two  classes 
in  fact  comprised  all  the  villeins. 

The  legal  condition  of  villeins  in  the 
reign  of  Edward  IV.,  when  Littleton 
wrote  his  book  of  Tenures,  appears  from 
that  work,  Sections  172-208. 

In  England  a  few  instances  of  praedial 
servitude  existed  so  late  as  the  reign  of 
Elizabeth,  and  perhaps  at  a  still  later 
period.  (Barrington,  On  the  Statutes^ 
274;  Hallam's  Middle  Ages,  vol.  i.  p. 
223.)  In  some  parts  of  France  it  exists! 
down  to  the  time  of  the  Revolution  [Sla- 
very.] 

(Bracton ;  Littleton ;  Coke's  First 
Inst. ;  Reeves,  Hist,  of  English  Law ; 
Blackstone's  Commentaries.^ 

VILLEINAGE  was  a  base  tenure  of 
land.  This  tenure  was  founded  on  the 
servile  state  of  the  occupiers  of  the  soil 
[Villein],  who  were  allowed  to  hold 
portions  of  land  at  the  will  of  their  lord> 
on  condition  of  performing  base  and 
menial  services.  Where  the  service  was 
base  in  its  nature,  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  called 
pure  villenage  ;  but  where  the  servica, 
though  base,  was  certain  and  defined,  it 
was  termed  privileged  villenage,  and 
sometimes  villein-socage. 

Villenage  is  generally  supposed  to  be 
the  origin  of  copyhold  tenure.  [Copy- 
hold, Enfranchisement.] 

VISCOUNT,  the  name  of  a  dignity  in 
the  English  peerage,  which  is  next  above 
that  of  Baron.  It  is  commonly  said  that 
Viscount  Beaumont,  created  in  1440  by 
Henry  VI.,  was  the  first  who  had  the 
title.  But  it  is  not  quite  certain  whether 
the  title  did  not  exist  earlier  as  a  dignity 
and  distinct  from  the  title  of  an  office. 
The  ancient  vicecomes  or  viscount  was 
the  deputy  of  the  earl  or  count ;  and  vice- 
comes  is  the  Latin  word  for  the  sheriff  of 
a  county.  [Count,  Earl,  Sheriff; 
Spelman,  Vice-comes  nomen  dignitatis; 
Camden,  Britannia  (Gough),  i.  cxciv. ; 
2,  229  ;  4,  24.] 

VISITOR.  [College;  Schools,  En- 
dowed ;  Uses,  Charitable.] 

VISITATION.  [Archdeacon  ; 
Bishop.] 

VOTING.  Voting  means  tlie  arivint; 
of  a  man's  voice  or  opinion   ia  ttvme 
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matter  which  is  to  be  determined  by  a 
majority  of  voices  or  opinions  of  persons 
A/ho  are  empowered  to  give  them.  The 
commonest  case  of  voting  in  countries 
where  there  is  an  elective  branch  of  the 
supreme  poAver  is  that  of  voting  for  mem- 
l)ers  of  a  legislature,  as  in  Great  Britain 
and  Ireland. 

The  vote  may  be  given  either  orally, 
in  which  case  it  is  notorious  for  what 
person  or  persons  a  man  gives  his  vote ; 
or  it  may  be  by  ballot,  that  is,  by  the  voter 
writing  on  a  tablet  or  paper  the  name  or 
/lames  of  the  person  or  persons  for  whom 
he  votes,  and  putting  the  tablet  or  paper 
into  a  closed  box.  When  the  voting  is 
oral,  it  is  open  voting;  when  it  is  by 
ballot,  it  is  secret  voting,  or  at  least  secret 
so  far  as  the  voter  chooses  to  keep  it  se- 
cret, if  the  business  is  properly  managed ; 
for  secrecy  is  the  object  of  the  voting  by 
ballot. 

There  has  been  much  discussion  on  the 
vote  by  ballot.  The  question  is  re- 
solvable into  various  parts :  first,  is  it  a 
matter  of  public  utility  that  a  man's  vote 
for  a  member  of  the  House  of  Commons 
(to  take  this  as  an  instance,  and  the  main 
instance  here  in  Great  Britain)  should 
be  open  or  secret?  There  is  something 
to  say  on  both  sides,  though  those  who 
have  argued  in  favour  of  the  one  or  the 
other  of  the  two  modes  of  voting  have 
perhaps  not  discussed  this  part  of  the 
question  fully.  There  is  a  short  answer 
to  those  who  say  that  the  non-voters, 
or  the  whole  body  of  voters,  or  that 
all  people  have  a  right  to  know  how 
a  man  votes.  The  answer  is,  that  they 
are  abusing  the  term  Right.  The  fran- 
chise is  not  given  under  any  such  condi- 
tions, and  there  is  no  Right  of  the  kind, 
if  we  use  the  word  Right  in  its  strict  and 
proper  sense.  What  is  meant  is  probably 
this,  that  it  is  for  the  general  interest 
that  a  man's  vote  for  a  member  of  the 
Commons'  House  should  be  open,  in  order 
that  opinion  may  operate  upon  him; 
for  if  this  is  not  the  reason,  it  is  difficult 
to  see  that  there  is  any  other  reason  for 
open  voting.  But  opinion  may  be  wise 
or  unwise,  favourable  to  a  good  candidate 
or  against  him.  Open  voting,  there- 
fore, ii'  it  is  to  be  affected  by  opinion, 
may  have  bai  results  as  well  as  good 


results.  On  the  whole,  however,  it  must 
be  admitted  in  a  country  in  which  there 
is  a  representative  system,  that  the  opinion 
of  the  majority  of  the  voters  must  be 
considered  to  be  right,  and  we  must  con- 
sistently admit  that  under  a  system  of 
open  voting,  the  whole  influence  of 
opinion,  if  it  has  any  influence,  bears  a 
balance  in  favour  of  the  majority.  As 
then  there  must  be  a  majority  in  any 
given  case  of  voting,  and  as  that  majority 
represents  the  right  opinion,  the  opinion 
of  the  majority  before  the  voting  ought  to 
operate,  and  it  can  only  operate  effectually 
when  the  voting  is  open. 

On  the  other  side  when  a  man  has  a 
vote,  it  is  implied  that  he  has  a  voice  and 
a  will  of  his  own,  and  that  it  is  intended 
that  he  shall  exercise  it.  But  he  can  only 
exercise  it  freely  when  all  restraint  is  re- 
moved. So  far  as  public  opinion  has  any 
value,  so  far  as  arguments  have  any 
weight,  he  may  learn  what  opinion  is,  he 
may  listen  to  the  arguments,  and  he  may 
vote  as  he  thinks  best.  If  his  vote  is  to 
be  more  the  expression  of  his  own  opinion 
than  of  the  opinion  of  other  people,  which 
seems  to  be  implied  in  the  phrase  of  "  hav- 
ing a  vote,"  he  ought  to  be  allowed  to 
give  his  vote  in  that  way  which  gives  him 
most  freedom  to  do  as  he  wishes,  which- 
ever of  the  two  ways  that  may  be.  Again, 
opinion  and  power  and  influence  and 
threats  may  and  do  operate  largely  on 
many  persons  who  have  votes,  and  ac- 
cordingly they  vote  in  a  different  way 
from  what  they  would  vote  if  they  were 
free  from  all  influence.  We  believe  this 
fact  is  not  denied  by  those  who  are  in 
favour  of  the  ballot  or  those  who  are 
against  it.  But  then  it  may  be  urged 
that  if  voting  were  secret,  improper  means 
of  working  on  the  voter  would  still  be 
resorted  to.  It  must  be  admitted  that 
they  might  and  would ;  but  the  question 
is,  would  they  be  so  efficient  in  making 
him  vote  contrary  to  his  wish  as  when 
the  voting  is  open  ? 

A  great  many  people  have  no  opinions 
of  their  own :  they  follow  the  opinions  of 
others.  If  the  voting  is  secret,  they  can 
follow  that  opinion  which  they  are  in- 
clined to  follow,  at  least  if  the  secrecy  of 
their  vote  is  effectually  guarded.  If  the 
voting  is  open,  they  are  exposed  to  the 
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risk  of  being  led  for  some  other  reasons 
than  their  own  choice  to  vote  not  as  they 
wish  to  vote  ;  and  it  does  not  follow  that 
because  the  voting  is  open,  they  will  be 
guided  by  tne  opinion  of  the  majority, 
which  is  here  assumed  to  be  the  right 
opinion.  The  opinion  of  the  minority 
may  be  exercised  as  efficiently  on  any 
given  voter  as  that  of  the  majority.  In 
fact  one  individual  or  a  few  individuals 
chiefly  operate  on  voters  either  by  them- 
selves or  by  their  agents,  and  the  opera- 
tion of  the  individuals  who  belong  to  the 
minority  will  be  as  efficient  as  the  opera- 
tion of  the  individuals  who  belong  to  the 
majority,  in  proportion  to  their  numbers, 
other  things  being  equal. 

Suppose  it  to  be  determined,  though  it 
is  not  determined  here,  that  secret  voting 
is  on  the  whole  more  consistent  with  the 
notion  of  a  man  "having  a  vote"  and 
"  giving  a  vote,"  and  that  it  is  at  least  as 
beneficial  to  the  community  as  open 
voting,  there  remains  the  objection  that 
there  is  no  contrivance  by  which  the 
secrecy  of  a  man's  vote  can  be  secured. 
The  two  chief  objections  then  to  vote  by 
ballot  are — that  it  is  not  for  the  general 
interest,  and  that  secrecy  cannot  be  se- 
cured: to  which  may  be  added  a  third 
objection,  that  from  the  attempt  to  secure 
secrecy  more  mischief  will  ensue  than 
arises  from  open  voting. 

That  it  is  possible  to  devise  means  by 
which  the  bare  giving  of  the  vote  may  be 
secretly  effected,  can  hardly  be  denied. 
If  the  giver  of  the  vote  does  not  keep  his 
own  secret,  which  sometimes  he  would  not 
do,  that  is  his  own  affair.  If  secrecy  is  se- 
cured for  him  against  everybody  except 
himself,  that  is  all  that  can  be  attempted. 
But  it  is  urged  that  there  would  be  many 
attempts  for  many  reasons  and  in  various 
ways  on  the  part  of  persons  who  were 
interested  in  elections,  to  ascertain  a 
man's  vote,  and  that  these  attempts  would 
give  rise  to  many  evils  and  inconveniences 
to  the  voter  himself,  and  subject  him  to 
much  annoyance.  Granted  that  this 
may  be  so  or  will  be  so,  it  does  not  fol- 
low that  a  greater  amount  of  true  ex- 
pression of  opinion,  which  is  the  thing 
assumed  to  be  aimed  at  in  taking  men's 
votes,  will  not  be  gained  by  secret  than 
by  open  voting. 
VOL.  II- 


Biibery  is  one  means  by  which  voters 
are  induced  to  give  their  votes ;  and  the 
enactment  of  laws  against  bribery  is 
founded  on  the  assumption  that  bribery 
should  be  prevented,  that  voters  slawuld 
give  their  votes  without  pay  or  reward. 
Under  the  system  of  open  voting  there 
is  much  bribery  in  the  election  of  mem- 
bers for  the  Commons'  House.  It  cannc 
be  asserted  that  secret  voting  would  de 
stroy  bribery,  but  perhaps  it  would  render 
it  more  difficult.  This  subject  is  consi 
dered  under  the  article  Bribery. 

The  condition  of  the  Eoman  voters 
■was  very  peculiar.  They  were  very 
numerous,  and  many  of  them  very  poor. 
Bribery  existed  to  a  great  extent  when 
the  voting  was  secret,  and  there  were 
severe  penalties  against  the  candidate 
who  bribed,  and  probably  against  his 
agents  also.  The  Koman  voters  did  not 
undervalue  the  ballot,  if  we  may  take  Ci- 
cero's testimony  (Pro  Flancio.,  6):  the 
ballot  (tabella),  he  says,  is  a  favourite 
with  the  people,  for  it  discloses  a  man's 
face,  but  closes  up  his  mind,  so  that  he 
can  do  what  he  chooses,  and  promise 
what  he  is  asked.  If  this  representation 
is  true,  a  Roman  might  promise  his  vote 
to  one  man  and  vote  for  another,  and  be 
well  pleased  that  he  had  the  power  of 
doing  so. 

The  kind  of  immorality  here  suggested 
is  not  a  matter  for  severe  censure.  H*- 
who  is  permitted  by  the  form  of  the  con- 
stitution and  by  law  to  ask  for  a  vote  and 
gets  a  promise,  may  not  get  the  vote  whicl 
is  promised.  The  immorality  of  him 
who  buys  a  vote,  or  tries  to  get  it  by  threats, 
or  unfair  means,  is  the  same  whetliei* 
the  voter  keeps  his  promise  or  not.  The 
immorality  of  the  voter  who  promises 
his  vote  to  one  man  which  his  judgment 
gives  to  another,  and  keeps  his  pro- 
mise, appears  to  be  at  least  as  great  a>^ 
that  of  the  man  who  promises  his  vote  to 
the  man  whom  he  does  not  like,  and  gives 
it  to  the  man  to  whom  he  wishes  to  give  it. 
Secret  voting  is  much  used  in  England, 
in  clubs,  in  committees,  and  on  nnmy  oc- 
casions. Its  use  is  recommended  by  its 
convenience.  It  enables  a  man  to  vote  a.s 
he  pleases  without  giving  offence,  and 
without  getting  into  personal  quarrels. 
The  practice  is  maintained  to  be  good  on 
31, 
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the  whole,  though  occasionally  there  is 
evil  in  it.  A  spiteful,  ill-temperetl  fel- 
low may,  by  a  secret  vote,  sometimes  in- 
flict injury  or  at  least  great  pain  on  an 
honest  and  respectable  man.  Yet  the 
advantages  of  the  secret  voting  in  all 
cases  where  it  is  used,  are  supposed  to  be 
greater  than  the  disadvantages. 

If  secret  voting  is  in  any  case  good,  or 
if  in  many  cases  it  is  good,  as  we  believe 
it  is  admitted  to  be  by  all  persons,  those 
who  object  to  its  being  extended  to  other 
modes  of  voting  than  those  in  which  it  is 
at  present  practised  are  loaded  with  the 
burden  of  showing  in  eack  case  to  which 
it  is  proposed  to  extend  it,  that  there 
are  good  reasons  against  such  extension. 
Those  who  are  in  favour  of  the  ballot 
nmst  reply  to  such  reasons.  It  is  suffi- 
cient for  them  to  open  the  case  of  any 
particular  extension  of  the  ballot,  by  de- 
claring that  in  such  case  the  introduction 
of  the  ballot  would  be  beneficial. 

This  matter  sleeps  at  present,  but  when 
more  urgent  reforms  are  accomplished,  it 
is  probable  that  the  discussion  of  it  may 
be  revived. 

VOYAGE.     [Bottomry;  Ships.] 

w. 

WAGER.    [Gamj^tg.J 

WAGER-POLICY  is  a  name  given 
to  a  policy  of  insurance  made  by  persons 
having  no  interest  in  the  event  about 
which  they  insure.     [Gaming,  p.  59.] 

WAGER  OF  BATTLE.   [Appeal.] 

WAGES  are  the  price  paid  for  labour. 
The  labour  of  man,  being  an  object  of 
purchase  and  sale,  has,  like  other  commo- 
dities, a  natural  or  cost  price,  and  a  mar- 
ket price.  Its  natural  price  is  that  which 
suffices  to  maintain  the  labourer  and  his 
family,  and  to  perpetuate  the  race  of 
labourers.  The  rate  of  wages  cannot  be 
permanently  below  this  natural  price,  for 
if  in  any  country  labourers  could  not  be 
thus  maintained,  they  must  cease  to  exist ; 
they  must  be  exterminated  by  famine,  or 
be  removed  to  some  other  country.  If 
the  price  paid  were  only  sufficient  to 
maintain  the  labourer  himself,  without 
any  family,  he  would  be  unable  to  marry, 
or  his  children  would  die  of  want.  By 
thcee  distressing  causes  the  supply  of  la- 


bour would  be  reduced  until  the  competi- 
tion of  employers  had  raised  the  price  of 
labour  to  its  natural  level.  But,  although 
the  natural  price  would  thus  appear  to  be 
that  which  only  wards  off  starvation, 
there  is,  happ'ly  for  mankind,  a  principle 
which  tends  to  raise  it  to  a  much  higher 
standard.  Every  man  desires  to  improve 
his  condition,  to  enjoy  more  of  the  com- 
forts and  luxuries  of  life  than  have  fallen 
to  his  lot,  and  to  raise  himself  in  the  esti- 
mation of  others.  If  he  has  accomplished 
this,  he  acquires  habits  of  living  which  it 
is  painful  for  him  to  forgo.  He  endea- 
vours to  bring  up  his  children  with  the 
same  views  and  habits  as  his  own,  and 
feels  it  a  degradation  if  they  fall  below 
the  standard  which  he  has  himself  attain- 
ed. The  necessary  consequence  of  this 
tendency  to  social  improvement  is  to  cause 
prudence  and  forethought  in  marrying, 
and  undertaking  the  support  and  settle- 
ment of  a  family.  If  a  labourer  had 
been  accustomed  to  abundance  of  nou- 
rishing food,  to  decent  clothing,  and  to  a 
comfortable  home,  he  would  be  restrained 
from  marriage  by  a  fear  of  losing  these 
comforts  himself,  and  of  bringing  want 
upon  his  wife  and  family.  He  would  thus 
be  induced  to  defer  the  responsibilities  of 
marriage  until  he  should  be  better  able 
to  bear  them.  This  is  a  sound  and  whole- 
some principle  as  regards  an  individual, . 
and  is  conducive  to  the  welfare  of  him- 
self and  his  family.  It  is  not  less  advan- 
tageous to  society  at  large,  and  to  the 
class  of  labourers  in  particular.  The 
sufferings  and  demoralization  of  poverty 
are  avoided,  and  the  population  being 
restrained  within  reasonable  limits,  the 
supply  of  labour  does  not  exceed  the  de- 
mand. A  labourer  cannot  have  too  many 
wants.  He  should  desire  good  food,  good 
clothing,  a  cleanly  and  comfortable  home, 
and  education  for  his  children.  If  the 
standard  of  wants  could  be  universally 
raised,  the  natural  price  of  labour  would 
rise  in  proportion ;  for  if  each  labourer 
were  determined  not  to  render  himself 
unable  to  gratify  these  wants,  all  couid 
command  the  wages  that  would  supply 
them.  The  degree  in  which  this  princi- 
ple operates  determines  the  natural  rate 
of  wages  and  the  condition  of  the  m ork- 
ing  classes.     Where  it  has  no  influcuu. 
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us  in  Ireland  and  many  parts  of  Asia, 
tlie  wages  are  only  sufficient  to  support 
life  upon  the  commonest  food,  and  to 
provide  the  most  squalid  clothing  and 
habitations.  In  more  civilized  countries, 
tlie  wants  and  prudence  of  the  middle 
classes  extend  lower  in  the  scale  of  soci- 
ety, and  the  labourers  want  more  and 
enjoy  more  of  the  comforts  and  decencies 
of  life.  Happy,  indeed,  is  that  country 
in  which  the  natural  price  of  labour  is 
the  highest !  In  investigating  the  princi- 
ples of  population  in  reference  to  wages 
and  to  the  condition  of  the  labouring 
classes,  Mr.  Malthus  did  no  more  than 
apply  the  common  and  recognised  maxims 
of  individual  prudence  to  the  social  state 
of  the  poor.  He  laid  down  rules  for 
their  guidance,  which  every  richer  man 
would  require  to  be  observed  by  his  chil- 
dren; and  yet  he  has  been  ignorantly 
and  vulgarly  defamed  by  many  of  that 
class  who  have  only  acquired  and  main- 
tained their  present  station  by  acting 
upon  the  very  principles  which  he  nei- 
ther suggested  nor  discovered,  but  the 
consequences  of  which  he  has  only  more 
scientifically  explained. 

The  general  market-rate  of  wages  de- 
pends upon  the  ratio  which  the  capital 
applied  to  the  employment  of  labour  bears 
to  the  number  of  labourers.  If  that  ratio 
]>e  great,  the  competition  of  capitalists 
umst  raise  wages  ;  if  small,  the  competi- 
tion of  labourers  amongst  each  other,  for 
employment,  must  reduce  them.  When- 
ever the  accumulation  of  capital  is  pro- 
ceeding more  rapidly  than  the  increase  of 
population,  wages  will  be  on  the  increase, 
and  the  condition  of  the  working  classes 
will  be  continually  improving;  until 
some  check  has  been  given  to  the  increase 
of  capital,  or  until  the  growth  of  popu- 
lation (which  is  naturally  encouraged  by 
high  wages)  has  altered  the  relative  pro- 
portion of  capital  to  labourers,  and  re- 
duced the  market-rate  of  wages  to  the 
natural  rate.  While  the  general  rate  of 
wages  is  regulated  by  these  causes,  there 
are  various  circumstances  which,  by  in- 
creasing or  decreasing  competition  for 
employment,  tend  to  raise  or  depress  the 
Avages  paid  to  persons  engaged  in  parti- 
cular occupations.  Some  of  the  princi- 
pal of  these  are — 


1.  The  agreeableness  or  disagreeable- 
ness  of  the  employments. 

2.  The  easiness  or  cheapness,  or  tlie 
difficulty  and  expense  of  learning  them. 

3.  Their  constancy  or  inconstancy. 

4.  The  small  or  great  trust  that  must 
be  reposed  in  those  who  carry  them  on. 

.5.  The  probability  or  improbability  of 
succeeding  in  them. 

It  is  not  uncommon  to  hear  these  cir- 
cumstances stated  as  the  direct  and  imme- 
diate causes  of  high  or  low  wages  in  par- 
ticular employments ;  as  if  in  some  cases 
employers  voluntarily  gave  high  wages, 
or  the  labourer  could  command  them 
merely  on  account  of  the  nature  of  the 
employment.  But  the  relation  of  supply 
to  demand  will  influence  wages  in  parti- 
cular employments,  as  it  does  the  price  of 
labour  generally,  and  of  other  commodi- 
ties ;  and  the  circumstances  stated  above 
will  obviously  tend  to  increase  or  dimi- 
nish the  number  of  competitors  for  par- 
ticular employments.  More  will  natu- 
rally seek  an  agreeable  trade,  easily 
learned,  than  one  of  a  disagreeable  cha- 
racter and  difficult  to  learn.  All  descrip- 
tions of  skilled  labour  bear  a  higher  price 
than  unskilled  labour.  The  expense  of 
acquiring  the  knowledge  of  any  art  or 
trade  would  not  be  acquired  at  all,  unless 
the  person  who  had  incurred  it  were  better 
remunerated  than  others  who  have  no- 
thing to  offer  except  their  natural  strength 
and  intelligence,  which  is  common  to  all 
men :  but  many  cannot  incur  the  expense 
of  learning  a  trade  if  they  would ;  others 
are  too  indolent,  too  careless,  or  too  awk- 
ward ;  and  thus  the  class  of  skilled  work- 
men are  not  open  to  the  same  unlimited 
competition  as  other  classes  of  labourers, 
and  are  in  a  condition  to  command  higher 
wages.  Wherever  uncommon  skill,  ta- 
lent, or  other  advantages  are  required, 
the  number  of  persons  actually  practising 
and  living  by  an  employment,  must  be 
comparatively  limited.  Most  persons  are 
deterred  from  attempting  to  learn  it  by 
the  fear  of  failure,  and  many  who  attempt 
it  do  not  succeed  in  gaining  their  liveli- 
hood by  it.  The  few  who  are  really  suc- 
cessful can  then  command  an  extraordi- 
nary reward  for  the  exercise  of  their  pe- 
culiar talents  or  acquirements.  The  world 
will  enjoy  the  advantage  of  them  at  any 
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price,  not  being  satisfied  with  any  less 
degree  of  excellence.  Even  if  an  unu- 
sual influx  of  skilled  labourers  into  any 
employment  should  lower  the  rate  of 
wages,  this  lower  rate  is  not  likely  to 
continue  very  long,  as  the  superfluous 
number  would  seek  other  employments 
which  offered  a  higher  reward.  This 
result  is  facilitated  by  the  fact  that  the 
ordinarily  high  price  of  skilled  labour 
causes  a  much  more  expensive  mode  of 
living,  and  thus  raises  the  natural  rate  of 
wages  of  skilled  labourers ;  or,  in  other 
words,  induces  them  to  regard  as  neces- 
saries a  variety  of  comforts  which  are 
beyond  the  reach  of  common  workmen. 

Wages  are  usually  calculated  in  money, 
and  are  called  high  or  low  according  to 
the  money  price  actually  paid-,  but  the 
condition  of  the  labourer  is  obviously 
affected  by  the  price  of  commodities  as 
well  as  by  the  amount  of  his  wages.  If 
the  necessaries  of  life  be  cheap,  low 
money  wages  will  maintain  him  in  com- 
fort ;  if  they  become  dearer,  higher  wages 
^ill  not  improve  his  condition,  but  will 
leave  him  as  he  was.  Hence  it  becomes 
a  most  important  object  to  inquire  whether 
the  price  of  provisions  affects  the  rate  of 
wages.  The  disputes  which  have  arisen 
upon  this  question  would  seem  to  be 
chiefly  caused  by  attempts  to  apply  a 
universal  law  to  countries  and  employ- 
ments under  totally  different  circum- 
stances. Some  contend  that  as  wages  are 
regulated  by  supply  and  demand,  the 
price  of  provisions  cannot  affect  them; 
while  others  maintain  that  the  average 
prices  of  labour  and  of  food  must  always, 
for  long  periods  of  years,  conform  one 
with  the  other.  It  is  evident,  at  the  out- 
set, that  the  former  are  speaking  of  the 
market  rate  of  wages,  and  the  latter  of 
the  natural  rate ;  and  if  this  distinction 
be  borne  in  mind,  the  two  propositions 
may  easily  be  reconciled.  If  the  market 
rate  of  wages  be  high,  it  is  because  the 
demand  for  labour  is  greater  than  the  im- 
mediate supply.  A  fall  in  the  price  of 
provisions  could  not  then  lower  the  rate 
of  Mages,  because  the  supply  of  labour 
would  still  be  the  same ;  but  if  the  fall 
were  permanent,  the  condition  of  the 
labourer  would  become  so  easy,  that 
population  would  increase,  and  the  supply 


of  labour  would  be  more  abundant.  The 
market  rate  would  thus  be  brought  down 
to  the  natural  rate,  unless  capital  should 
be  increasing  in  the  same  proportion  as 
the  supply  of  labour ;  and  any  increase  in 
the  price  of  food  must  then  check  the 
growth  of  population,  limit  the  supply 
of  labour,  and  ultimately  raise  wages. 
There  is  the  same  tendency  in  the  market 
price  of  labour  to  conform  to  the  natural 
price,  as  there  is  in  the  market  value  of 
commodities  to  conform  to  their  real 
value.  Both  labour  and  commodities  are 
equally  capable  of  increase  and  diminu- 
tion, and  the  varying  causes  which  en- 
courage or  check  production  adjust  the 
proportion  between  the  natural  or  cost 
price  and  the  market  price.  But  in  some 
countries  the  market  rate  of  wages  may 
be  very  much  above  the  natural  rate,  and 
in  others  nearly  the  same.  In  one  coun- 
try capital  may  be  increasing  more  ra- 
pidly than  population,  and  in  another  not 
so  fast.  It  is  clear  that  a  rise  or  fall  in 
the  price  of  food  cannot  influence  the 
rate  of  wages  alike  in  all  these  countries. 
Where  the  wages  are  high,  and  capital  is 
rapidly  accumulated,  any  reduction  in 
the  price  of  food  and  other  commodities 
is  a  clear  gain  to  the  labourer,  and  can 
have  only  a  very  remote,  if  any,  effect  in 
lowering  wages ;  but  where  wages  are 
already  reduced  to  the  natural  rate,  and 
capital  is  not  increasing  faster  than  popu- 
lation, wages  will  ixndoubtedly  rise  and 
fall  with  any  permanent  increase  or  dimi- 
nution in  the  cost  of  subsistence. 

The  question  is  further  affected  by  the 
differences  which  exist  in  the  natural 
rate  of  wages  in  various  countries. 
Where  the  natural  rate  is  so  low  as  only 
to  afford  the  bare  means  of  existence,  the 
least  rise  in  the  price  of  food  must  be 
fatal  to  numbers  of  the  labouring  popula- 
tion, and,  by  thus  limiting  the  supply  ol 
labour,  must  raise  its  price;  but  where 
the  natural  rate  is  high,  the  labourers 
suffer  indeed  from  a  rise  in  the  price  ol 
food,  but  their  existence  is  not  endan- 
gered, the  supply  of  labour  is  not  dimi 
nished,  and  their  wages  consequently  do 
not  rise.  From  these  circumstances  it 
is  evident  that  the  precise  condition  of  a 
country  in  respect  to  capital,  population, 
and  wages  must  be  ascertained  before  if 


WAGES. 


[  885  ] 


WAGES. 


can  be  determined  whether  the  price  of 
food  will  affect  the  money  rate  of  wages. 
It  may  however  be  generally  affirmed, 
that  in  proportion  as  the  market  rate 
approaches  to  the  natural  rate,  and  the 
latter  to  the  mere  cost  of  the  commonest 
subsistence,  will  the  price  of  the  neces- 
saries of  life  affect  the  rate  of  wages. 

When  the  causes  which  regulate  the 
price  of  labour  are  understood,  the  folly 
and  injustice  of  any  legislation  to  fix  the 
rate  of  wages  are  obvious.  The  seller  of 
an  article  will  always  endeavour  to  ob- 
tain a  high  price  for  it,  which  the  pur- 
chaser will  only  give  if  he  be  unable  to 
obtain  it  for  less.  Labour  is  the  most 
important  object  that  man  has  to  buy  or 
to  sell.  Each  will  make  the  best  bargain 
he  can,  and  in  this  no  law  ought  to  re- 
strain him.  Laws  may  purpose  to  afiFect 
yages  either  directly  or  indirectly.  Di- 
rect interference  with  the  rate  of  wages 
has  been  frequently  resorted  to.  By 
several  acts  of  parliament  a  legal  rate  of 
wages  in  particular  employments  was  or- 
dered to  be  settled,  from  which  any  devia- 
tions either  on  the  part  of  the  employer 
or  labourer  were  punishable.  (See  25 
Edw.  in.  Stat.  1;  34  Edw.  IIL  c.  11; 
13  Rich.  IL  c.  8;  II  Hen.  VIL  c.  22; 
5  Eliz.  c.  4;  1  James  L  c.  6.)  Unless 
all  the  causes  of  high  or  low  wages  al- 
ready explained  be  visionary,  it  is  plain 
that  no  law  can  overrule  them  and  esta- 
blish a  legal  rate  different  from  that 
which  natural  causes  would  have  pro- 
duced. It  may  embarrass  the  operations 
of  trade,  and  mischievously  disturb  the 
freedom  of  the  labour  market ;  but  it 
cannot  attain  its  immediate  end — a  com- 
pulsory rate  of  wages.  The  experience 
of  this  fact  has  long  since  put  an  end  to 
any  such  legislation  in  this  country  ;  but 
the  indirect  effect  of  laws  upon  wages  is 
still  felt.  The  most  pernicious  interfe- 
rence with  wages  ever  effected  by  the  in- 
direct operation  of  a  law,  resulted  from 
the  mode  of  administering  the  laws  for 
the  relief  of  the  poor.  Before  these  laws 
were  altered  in  1834,  it  was  the  practice 
in  most  parishes,  especially  in  the  south 
of  England,  to  give  relief  from  the  poor- 
rate  to  labourers  in  proportion  to  the 
number  of  their  children.  The  effect  of 
Euch  a  systom  of  relief  was  to  remove  the 


ordinary  inducements  to  prudence  in  re- 
gard  to  marriage,  and  even  to  encourage 
improvidence.  The  farmers,  taking  ad- 
vantage of  the  addition  made  to  wages 
from  the  poor-rate,  offered  lower  wages 
than  would  have  sustained  a  family ;  and 
the  labourer  accepted  them,  because  he 
was  indifferent  whether  he  received  his 
pay  from  his  employer  or  from  the  parish. 
The  rate  of  wages  thus  became  fixed,  in 
agricultural  districts,  so  low  as  barely  to 
support  an  unmarried  labourer;  and  as 
the  parish  would  maintain  a  family, 
every  man  saw  that  by  remaining  single 
he  would  have  no  chance  of  improving 
his  condition,  and  that  by  marriage  he 
would  be  equally  well  and  often  better 
provided  for.  This  system  of  relief  in- 
juriously affected  both  the  market  rate 
and  the  natural  rate  of  wages.  The 
market  rate  was  completely  disturbed ; 
for  a  man  was  paid  not  according  to  the 
value  and  demand  for  his  services,  but  in 
proportion  to  the  number  of  his  family. 
The  natural  rate  was  continually  under- 
going depression,  because  marriages  being 
encouraged  without  reference  to  the  suffi- 
ciency of  wages  to  support  a  family, 
population  was  extraordinarily  promoted. 
At  the  same  time,  the  property  destined 
to  support  it  was  suffering  diminution,  by 
being  taxed  heavily  for  the  payment 
of  comparatively  unproductive  labour. 

The  only  sound  mode  of  raising  wages 
and  improving  the  condition  of  a  people 
is  to  promote  and  encourage  the  increase 
of  the  general  wealth  of  a  country 
[Wealth],  by  every  means  which  legis- 
lative science  points  out  as  best  suited  to 
that  end ;  and  at  the  same  time  to  remove 
obstructions,  and  give  facilities  to  the 
moral  and  intellectual  improvement  of 
the  working  classes.  By  these  means 
capital  will  be  increasing  with  the  natu- 
ral growth  of  population ;  while  the  la- 
bourers, with  better  habits,  will  be  less 
prone  to  reckless  improvidence,  and  con- 
sequently not  so  likely  to  outrun  the 
increase  of  capital. 

It  is  not  unusual  for  persons  in  par- 
ticular employments  to  desire  higher 
wages,  and  to  enter  into  combinations 
against  their  masters  in  order  to  obtain 
them.  Such  combinations  were  formerly 
prohibited  both  by  the  common  and  eta- 
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tute  law  of  this  country;  but  since  the 
5th  Geo.  IV.  c.  95,  if  unattended  with 
violence  or  intimidation,  they  are  not  un- 
lawful. Unless  he  has  bound  himself  by 
a  contract,  every  man  has  a  right  to  give 
or  withhold  his  own  labour  as  he  pleases ; 
but  he  has  no  right  to  prevent  others 
from  disposing  of  their  labour.  But  the 
only  mode  of  rendering  a  combination 
effectual  is  to  exclude  fresh  workmen, 
which  frequently  can  only  be  done  by 
molestation  and  threats,  which  are  sub- 
versive of  the  freedom  and  peace  of 
society.  Strikes,  temperately  conducted, 
cannot  in  principle  be  condemned :  being 
often  a  necessary  protection  to  the  work- 
ing classes.  When  masters  are  not  deal- 
ing fairly  with  their  workmen,  the  fear  of 
a  strike  may  often  control  them ;  especi- 
ally as,  when  acting  unjustly,  they  would 
find  a  difficulty  in  obtaining  new  hands. 
But  where  the  cause  of  a  strike  or  com- 
bination is  not  an  occasional  dispute  con- 
cerning wages,  but  an  attempt  to  limit 
the  number  of  workmen  by  compulsory 
regulations  and  bye-laws,  and  to  dictate 
to  their  employers,  it  is  injurious  to  trade, 
and  ultimately  to  the  parties  themselves. 
To  the  labouring  classes  at  large  such 
combinations  cannot  be  beneficial.  When- 
ever they  are  successful,  it  is  by  exclud- 
ing many  competitors,  who  are,  of  course, 
injured  by  the  exclusion.  The  labour 
market  must  become  clogged  by  a  mass 
of  exclusive  trades,  which  render  it  diffi- 
cult to  find  employment.  The  injury 
suffered  by  trade  in  consequence  of  the 
artificial  limits  to  the  supply  of  labour 
and  the  unnaturally  high  wages,  must 
also  have  the  effect  of  diminishing  capital, 
and  consequently  the  means  of  employing 
labour. 

(Adam  Smith's  Wealth  of  Nations; 
Ricardo's  Political  Economy  and  Taxa- 
tion; M'Culloch's  Principles  of  Political 
Economy  ;  Mai  thus,  ^say  on  Population.') 

WAIF.  If  the  goods  of  any  person 
were  stolen,  and  the  thief  thinking  that 
pursuit  was  made  after  him,  fled,  and 
during  his  flight  waived  or  abandoned 
the  goods,  they  became  waif,  and  were 
forfeited  to  the  king.  The  king  could 
grant  the  right  of  waif  to  others ;  and 
Miany  lords  of  manors  were  entitled  to 
>*^aif  by  prescription  or  presumption  of 


an  antient  grant  to  that  effect.  No  goods 
could  become  waif  which  were  not  in  pos- 
session of  the  thief  at  the  time  of  his 
flight.  Therefore  if  he  concealed  the 
goods,  or  placed  them  in  a  house,  or  left 
a  horse  at  an  inn  in  pledge  for  his  meat, 
and  afterwards  fled,  the  goods  did  not 
become  waif. 

It  was  necessary,  in  order  to  complete 
the  title  of  the  king  or  lord  of  the  manor 
to  waif,  that  it  should  be  taken  possession 
of  by  some  one  on  his  behalf;  otherwise 
the  original  owner  was  not  barred  from 
recovering  his  goods  at  any  time,  and  if 
he  seized  them  first,  they  remained  his 
property.  Various  other  rules  as  to 
waif  are  merely  legal  curiosities. 

Lord  Coke  distinguishes  between  waif 
which  was  stolen  property,  and  the  goods 
which  were  the  property  of  a  person  who 
fled  for  a  felony,  which  goods  were  always 
forfeited  on  proof  and  finding  by  a  jury 
of  the  fact  of  flight,  even  though  the 
party  were  acquitted  of  the  felony.  By 
7  &  8  Geo.  IV.  c.  29,  s.  57,  the  court  be- 
fore whom  a  prisoner  is  convicted  has 
power  in  all  cases,  without  restriction  as 
to  time,  to  make  restitution  of  stolen  pro- 
perty to  the  owner,  except  as  to  nego- 
tiable instruments  in  the  hands  of  parties 
who,  without  notice,  kave  given  value  for 
them  :  and  by  7  &  8  Geo.  IV.  c.  28,  s.  5, 
the  jury  are  no  longer  to  be  charged  to 
inquire  whether  a  prisoner  fled  for  trea- 
son or  felony,  and  there  is  now  no  forfei- 
ture for  such  flight. 

(5  Co.,  109 :  Com.  Dig.  tit. '  Waife.') 

WALES,  PRINCE  OF,  is  the  title 
usually  borne  by  the  eldest  son  or  heir 
apparent  of  the  King  or  Queen  Regnant 
of  Great  Britain  and  Ireland.  Before  the 
reign  of  Edward  I.  the  eldest  son  of  the 
Prince  was  called  the  Lord  Prince.  The 
title  of  Princes  of  Wales  originally  dis- 
tinguished the  native  princes  of  that  coun- 
try. Henry  III.,  in  the  39th  year  of  his 
reign,  gave  to  his  son  Edward  (afterwards 
Edward  I.)  the  principality  of  Wales  and 
earldom  of  Chester,  but  radier  as  an  office 
of  trust  and  government  than  as  a  special 
title  for  the  heir  apparent  to  his  crown. 
When  Edward  afterwards  became  king, 
he  conquered,  in  1277,  Llewellyn  and 
David,  the  last  native  Princes  of  Wales, 
and  united  the  kingdom  of  Wales  with 
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the  crown  of  England.  There  is  a  tra- 
ditiou  that  Eilward,  to  satisfy  the  national 
fe -'lings  of  the  Welsh  people,  promised  to 
give  them  a  prince  without  blemish  on 
his  honour,  a  Welshman  by  birth,  and 
one  who  could  not  speak  a  word  of  Eng- 
lish. In  order  to  fulfil  his  promise  lite- 
rally, he  had  sent  the  queen  Eleanor,  to 
be  confined  at  Caernarvon  Castle,  and  he 
invested  with  the  principality  her  son, 
Edward  of  Caernarvon,  then  an  infant, 
and  caused  the  barons  and  great  men  to 
do  him  homage.  Edward  was  not  at  that 
time  the  king's  eldest  son,  but  on  the  death 
cif  his  brother  Alphonso,  he  became  heir 
iipparent,  and  from  that  time  the  title  of 
i'rince  of  Wales  has  ever  been  borne  by 
the  eldest  son  of  the  king.  The  title  is 
not  inherited,  but  is  conferred  by  special 
creation  and  investiture;  and  was  not 
always  given  immediately  on  the  birth 
of  the  heir  apparent.  Edward  II.  did 
not  create  his  son  Prince  of  Wales  till  he 
was  ten  years  old,  and  Edward  the  Black 
Prince  was  not  created  until  he  was  about 
thirteen. 

The  eldest  son  of  the  king  or  queen  reg- 
nant is  by  inheritance  Duke  of  Corn- 
wall. Edward  the  Black  Prince  was  first 
created  Duke  of  Cornwall  on  the  death  of 
John  of  Eltham,  his  uncle,  who  was  the 
last  Earl  of  Cornwall ;  and  by  the  grant 
under  which  the  title  was  then  conferred, 
in  the  11th  Edward  III.,  the  dukedom  is 
inherited  by  the  eldest  living  son  and 
heir  apparent.  If  the  duke  succeed  to  the 
crown,  the  duchy  vests  in  his  eldest  son 
and  heir  apparent ;  but  if  there  be  no 
eldest  son  the  dukedom  remains  with  the 
king,  the  heir  presumptive  being  in  no 
case  entitled  to  it.  The  Black  Prince 
was  also  created  by  his  father  Earl  of 
Chester  and  Flint.  By  the  statute  21 
Richard  II.  c.  9,  the  earldom  of  Chester 
was  erected  into  a  principality,  and  it  was 
enacted  that  it  should  be  given  only  to  the 
king's  eldest  son.  Although  that  statute, 
with  all  the  others  in  that  parliament, 
was  repealed  by  the  1st  Henry  IV.  c.  3, 
the  earldom  has  ever  since  been  given 
together  with  the  principality  of  Wales. 

The  titles  now  borne  by  the  Prince  of 
Wales  are  "  Prince  of  Wales  and  Earl  of 
(jhester,  Duke  of  Saxony,  Duke  of  Corn- 
wall and  Kothsay,  Earl  of  Carrick,  Baron 


of  Renfrew,  Lord  of  the  Isles,  Great 
Steward  of  Scotland."  As  to  the  Duchy 
of  Cornwall,  see  Civil  List,  p.  515. 

(Selden's  Titles  of  Honour,  part  ii.  c. 
5 ;  Connack's  Account  of  the  Princes  of 
Wales,  8vo.  1751.) 

WAPENTAKE.     [Shire.] 

WAR.  [Blockade;  International 
Law.] 

WARD.     [Guardian;  Tenure.] 

WARDS.  [Municipal  Corpora- 
tions, p.  386.] 

WARDS,  COURT  OF.  The  Court 
of  Wards  and  Liveries  was  established 
by  the  statute  32  Henry  VIII.  c.  46,  to 
superintend  the  inquests  which  were  held 
after  the  death  of  any  of  the  king's  tenants 
by  knight's  service,  for  the  purpose  of 
ascertaining  what  lands  the  tenant  died 
seised  of,  who  was  his  heir,  whether  the 
heir  was  an  infant ;  and  thus  what  rights 
accrued  to  the  king  in  the  shape  of  relief, 
primer  seisin,  wardship,  or  marriage. 

By  the  statute  passed  in  the  first  Par- 
liament of  Charles  II.  (12  Charles  II. 
c.  24),  the  Court  of  Wards  was  abolishet^. 
The  preamble  of  the  statute  states  that  it 
had  been  intermitted  since  Feb.  24,  1 645. 
[Guardian  ;  Knight's  Service.] 

WARDSHIP.      [Knight's  Service.] 

WAREHOUSING  SYSTEM  is  a  Cus- 
toms regulation,  by  which  imported  arti- 
cles may  be  lodged  in  public  warehouses 
at  a  moderate  rent,  without  being  charge- 
able with  duty  until  they  are  taken  out 
for  home  consumption,  and  are  exempt 
from  duty  if  re-exported.  This  regula- 
tion gives  valuable  facilities  to  trade,  is 
beneficial  to  the  consumer,  and  ultimately 
to  the  public  revenue.  Where  no  such 
system  exists,  the  merchant  must  either 
pay  the  duty  on  every  article  as  soon  as 
it  is  landed,  or  must  enter  into  a  bond 
with  sureties  for  payment  at  a  future 
time.  If  he  pays  at  once,  he  is  obliged 
to  advance  a  large  capital,  on  which  in- 
terest must  be  charged  to  the  consumer 
until  the  goods  be  sold ;  or  he  must 
effect  an  immediate  sale,  perhaps  at  an 
inadequate  profit,  or  even  at  a  loss,  in 
order  to  raise  the  funds  necessary  to  pay 
the  duty.  If  he  wishes  to  defer  the  pay- 
ment until  the  market  shall  offer  an  ad- 
vantageous sale,  he  may  find  it  difficult 
to  induce  persons  to  become  his  sureties, 
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and,  when  he  has  succeeded,  he  may  in- 
volve them  in  ruin.  The  result  of  these 
difficulties  is  that  none  but  wealthy  capi- 
talists can  import  articles  on  which  heavy 
duties  are  charged,  and  the  trade  in  such 
articles  is  limited,  to  the  injury  of  the 
consumer.  The  immediate  payment  of 
customs  duties  also  obstructs  the  carry- 
ing trade  of  a  country,  by  making  the  re- 
exportation of  articles  more  troublesome 
as  well  as  more  expensive. 

The  first  British  statesman  who  pro- 
posed a  remedy  for  these  evils  was  Sir 
Robert  Walpole,  in  his  celebrated  Excise 
scheme,  in  1733.  His  object  was  to 
unite  the  Excise  laws  with  those  of  the 
customs  as  regarded  wines  and  tobacco, 
and  to  charge  a  small  duty  immediately 
on  importation,  and  the  remainder  on 
being  removed  from  the  Excise  ware- 
houses for  home  consumption.  Speaking 
of  tobacco,  he  thus  explained  his  pro- 
posal : — "  If  the  merchant's  market  be  for 
exportation,  he  may  apply  to  his  ware- 
house-keeper, and  take  out  as  much  for  that 
purpose  as  he  has  occasion  for,  which, 
when  weighed  at  the  custom-house,  shall 
be  discharged  of  the  three  farthings  per 
pound  with  which  it  was  charged  upon 
importation;  so  that  the  merchant  may 
then  export  it  without  any  further  trou- 
ble. But  if  his  market  be  for  home  con- 
sumption, that  he  shall  then  pay  the 
three  farthings  charged  upon  it  at  the 
custom-house  upon  importation ;  and  that 
then,  upon  calling  his  warehouse-keeper, 
he  may  deliver  it  to  the  buyer,  on  paying 
an  inland  duty  of  4d.  per  pound  to  the 
proper  officer  appointed  to  receive  the 
same."  Walpole  clearly  foresaw  the  ad- 
vantages of  his  scheme  to  the  carrying 
t  ade.  "  I  am  certain,"  he  said,  "  that  it 
will  be  of  great  benefit  to  the  revenue, 
and  will  tend  to  make  London  a  free 
port,  and,  by  consequence,  the  market  of 
ihe  world."  This  wise  plan,  unfortunately 
for  English  commerce,  was  not  permitted 
to  be  carried  into  efiect. 

The  advantages  of  the  warehousing  sys- 
tem were  most  forcibly  pomted  out  by 
Dean  Tucker  in  1 748,  in  his  *  Essay  on 
the  Advantages  and  Disadvantages  which 
respectively  attend  Great  Britain  and 
France  with  respect  to  Trade,'  and  after- 
wards by  Adam  Smith,  in  his  *  Wealth  of 


Nations  ;'  but  it  was  not  established  before 
1803  (43  Geo.  III.  c.  132).  The  act  by 
which  warehousing  is  now  regulated  is  the 
8th  &  9th  Vict.  c.  9 1 .  The  lords  commis- 
sioners of  the  treasury  are  empowered  to 
determine  the  ports  at  which  goods  may 
be  warehoused,  and  the  warehouses  iu 
which  particular  descriptions  of  mer- 
chandize may  be  deposited.  The  various 
regulations  and  restrictions  under  which 
warehousing  is  conducted,  and  the  ports 
to  which  the  privilege  is  extended,  are 
fully  explained  in  Ellis's  '  Customs, 
Laws,  and  Regulations,'  vol.  ii.,  pp.  240- 
377,  edition  1841 ;  and  'Yearly  Journal 
of  Trade,'  for  1846,  by  Charles  Pope. 

The  main  objection  to  Sir  Robert  Wal- 
pole's  scheme  was  that  the  warehousing 
was  compulsory  ;  but,  under  the  existing 
law,  it  is  at  the  option  of  the  importer. 
Amongst  other  privilges  enjoyed  by  the 
merchant,  he  may  remove  any  merchan- 
dize from  one  port  to  another,  either  by 
sea  or  inland  carriage,  to  be  warehoused 
again.  The  revenue  is  said  to  have  sus- 
tained little  or  no  loss  in  these  removals, 
and  it  naturally  becomes  a  question,  Why 
should  warehousing  be  confined  to  sea- 
ports? It  is  obvious  that  the  power  of 
warehousing  on  the  spot  must  be  a  great 
convenience  to  the  merchants  and  traders 
of  inland  towns,  and  no  reason  can  be 
assigned  for  not  conceding  it,  except  inse- 
curity to  the  revenue.  But  if  goods  may 
be  removed  with  safety  from  London  to 
Hull,  they  could  be  removed  with  equal 
safety  from  Liverpool  to  Manchester,  or 
from  Hull  to  York.  Government  would 
incur  no  expense  in  erecting  warehouses, 
as  they  would  be  provided  by  private 
capitalists,  in  the  same  manner  as  the 
docks  and  warehouses  in  London,  Liver- 
pool, and  other  ports.  A  committee  of 
the  House  of  Commons  reported,  in  1840, 
"that  the  privilege  of  having  bonding 
warehouses  may  be  conceded  to  inland 
towns,  under  due  restrictions  and  regula- 
tions, with  advantage  to  trade  and  safety 
to  the  revenue ;"  and  by  act  7  &  8  Vict, 
c.  31,  the  privilege  was  conferred  upon 
Manchester;  but  no  other  inland  town 
has  obtained  a  similar  concession. 

The  advantages  of  warehousing  have 
been  understood  in  various  foreign  coun- 
tries as  well  as  iu  Eui^hud.    So  loug 
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since  as  1664,  M.  Turgot  established  it 
in  France;  but  it  was  discontinued  in 
1668,  except  for  merchandize  imported 
from  the  East  and  West  Indies  and  Gui- 
nea, or  exported  thereto.  In  1805  the 
system  was  re-established  in  a  more  ex- 
tensive manner,  but  was  confined  to  cer- 
tain sea- ports,  until  1832,  when  it  was  ex- 
tended to  several  of  the  principal  cities 
in  the  interior.  Warehousing  both  at 
the  ports  and  at  certain  inland  towns  is 
permitted  in  Holland.  In  Belgium,  Den- 
mark, and  other  commercial  countries, 
the  system  has  also  been  adopted.  In  the 
United  States  of  America,  its  adoption  was 
recommended  not  only  on  account  of  its 
importance  to  trade,  but  for  a  novel  reason 
— its  republican  tendency.  The  presi- 
dent, in  his  message  of  December,  1842, 
said  that,  without  such  a  system  of  pay- 
ing the  duties,  "  the  rich  capitalist,  abroad 
as  well  as  at  home,  would  possess,  after  a 
short  time,  an  almost  exclusive  monopoly 
of  the  import  trade,  and  laws  designed 
for  the  benefit  of  all  would  thus  operate 
for  the  benefit  of  the  few — a  result  wholly 
uncongenial  with  the  spirit  of  our  insti- 
tutions, and  anti-republican  in  all  its  ten- 
dencies." 

WARRANT.  A  warrant  is  a  delega- 
tion by  A,  who  has  power  to  do  some  act, 
of  that  power  to  B.  As  a  man  has  power 
to  manage  his  own  concerns,  he  may  give 
a  warrant  of  attorney  to  another  to  act  or 
manage  on  his  behalf.  A  sheriff  who 
has  power  to  arrest,  &c.,  may  give  a 
warrant  to  his  bailiff  to  act  for  him.  A 
landlord  who  has  power  to  make  a  dis- 
tress upon  his  tenant  may  give  a  warrant 
of  distress  to  another  for  that  purpose. 
A  magistrate  who  has  authority  to  bring 
before  him  persons  who  are  within  his 
jurisdiction,  and  reasonably  suspected  of 
having  committed  certain  offences,  may 
make  a  warrant  to  others  to  do  that  act. 
A  warrant  should  be  in  writing,  and 
ought  to  show  the  authority  of  the 
person  who  makes  it,  the  act  which  is  au- 
thorized to  be  done,  the  name  or  descrip- 
tion of  the  party  who  is  authorized  to 
execute  it,  and  of  the  party  against  whom 
it  is  made;  and  in  criminal  cases,  the 
grounds  upon  which  it  is  made.  The 
sense  in  which  the  word  warrant  is  more 


generally  known  relates  to  criminal 
matters.  A  justice  of  the  peace  has 
power  within  his  own  jurisdiction  to  ap- 
prehend a  person  whom  he  has  seen  com- 
mit an  offence  in  which  he  has  jurisdic- 
tion. He  may  also  verbally  direct,  that 
is,  give  a  verbal  warrant  to  others  to 
arrest  such  person  in  his  own  presence. 
He  may  also  give  a  warrant  in  writing  to 
apprehend  in  his  absence  such  person,  or 
any  pers(m  against  whom  he  has  reason- 
able cause  of  suspicion  from  the  informa- 
tion of  others.  The  warrant  should 
always  be  under  the  hand  and  seal  of 
the  justice.  It  should  be  addressed  to 
the  constable  or  constables,  or  to  some 
private  person  by  name ;  and  the  constable 
or  the  private  person  acting  within  the 
justice's  jurisdiction  will  not  be  liable  for 
any  of  the  consequences  of  obeying  a 
proper  warrant.  The  warrant  should 
name  the  person  against  whom  it  is 
directed.  A  warrant  to  apprehend  all 
persons  suspected,  or  all  persons  guilty, 
&c.,  is  illegal ;  for  the  pointing  out  the 
individual  person  to  be  apprehended  is 
the  function  of  the  justice,  not  of  the 
officer.  The  law  as  to  this  was  laid  down 
by  Lord  Mansfield  in  the  case  of  Money 
V.  Leach,  3  Bur.  1742,  where  the  warrant, 
being  of  the  form  called  a  general  war- 
rant, and  which  had  been  in  use  since 
the  Revolution  down  to  that  time,  direct- 
ing the  officers  to  apprehend  the  '  authors, 
printers,  and  publishers'  of  the  famous 
No.  45  of  the  '  North  Briton,'  was  held 
to  be  illegal  and  void.  The  warrant 
should  also  set  forth  the  time  and  place 
of  making  it,  and  the  cause  for  which  it 
is  made.  A  warrant  may  be  to  bring  the 
party  before  the  justice  who  grants  it,  or 
before  any  justice  of  the  same  county. 
A  warrant  of  a  justice  of  one  county  can- 
not be  executed  in  another  until  it  has  been 
backed,  that  is,  signed  by  some  justice  in 
that  other  county ;  and  the  same  provision 
has  been  also  enacted  with  respect  to 
warrants  granted  in  any  one  of  the  three 
kingdoms,  and  requiring  to  be  executed 
in  any  other.  But  a  warrant  granted  by 
one  of  the  judges  of  the  Court  of  Queen';. 
Bench  is  tested  England,  and  may  be 
executed  in  any  part  of  the  kingdom.  A 
warrant  is  in  force  until  it  has  been  ex- 
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ecuted,  if  the  justice  who  granted  it  be 
still  alive.  An  officer  to  whom  it  is  ad- 
dressed is  indictable  if  he  neglects  or 
refuses  to  act  upon  it.  He  is  justified  in 
apprehending  the  party  at  any  time,  and 
in  breaking  open  the  doors  of  a  house ; 
but  he  ouglit  first  to  make  known  to  those 
within  the  cause  of  his  coming,  his  autho- 
rity, and  to  request  their  assistance.  After 
the  party  is  apprehended,  the  officer  ought 
forthwith  to  carry  him  wherever  he  is 
directed  by  the  warrant.  Much  of  what 
has  been  said  as  to  a  warrant  of  appre- 
hension is  equally  applicable  to  a  Warrant 
of  Commitment,  which  is  the  document 
by  which  a  justice  authorizes  a  commit- 
ment of  a  party  to  prison,  either  to  suffer 
a  summary  punishment  or  to  await  his 
trial.  The  same  matters  are  essential  as 
to  showing  the  authority,  the  parties,  the 
cause,  and  the  purpose  of  the  warrant. 
A  Search  Warrant  is  a  document  which 
authorizes  a  search  to  be  made  for  stolen 
goods.     (Burn's  Justice.) 

A  Warrant  of  Attorney  is  a  writing  by 
which  a  man  authorizes  another  to  do  an 
act  for  him,  or  as  his  agent  or  deputy. 
[Letter  or  Power  of  Attorney.] 
But  the  term  is  most  commonly  applied 
to  cases  where  a  party  executes  an  instru- 
ment of  that  name,  authorizing  another 
to  confess  judgment  against  him  in  an 
action  for  a  certain  amount  named  in  the 
warrant  of  attorney.     [Cognovit.] 

WARRANT  OF  ATORNEY  AND 
COGNOVIT.     [Cognovit.] 

WARREN.  A  Free  Warren  is  a 
franchise  which  gives  a  right  to  have  and 
keep  certain  wild  beasts  and  fowls,  called 
game,  within  the  precints  of  a  manor,  or 
any  other  place  of  known  extent,  whereby 
the  owner  of  the  franchise  has  a  property 
in  the  game,  and  a  right  to  exclude  all 
other  persons  from  hunting  or  taking  it. 
It  is  stated  by  Blackstone  (2  Comm.  417), 
that  originally  the  right  of  taking  and 
destroying  game  belonged  exclusively  to 
the  king ;  and  it  is  certain  that  this  fran- 
chise, like  that  of  a  chace  or  park,  must 
either  be  derived  from  a  royal  grant,  or 
from  prescription,  which  supposes  a  grant. 
The  law  is  thus  settled  in  the  Case  of 
Monopolies  (11  Rep.f  87,  b.),  where  it  is 
isaid  that  "  none  can  make  a  park,  chace. 


or  warren  without  the  king's  licence,  for 
that  is  quodammodo  to  appropriate  tho-e 
creatures  which  are  ferce  naturae  et  nui- 
lius  in  bonis  to  himself,  and  to  restrain 
them  of  their  natural  liberty."  It  is  the 
opinion  of  Spelmann  (  Gloss,  in  voc.  War- 
rennd)  that  free  warren  was  introduced 
into  England  by  the  Normans ;  and  there 
are  many  instances  of  such  grants  by  the 
English  kings  subsequent  to  the  Con- 
quest. 

Free  warren  cannot  appertain  to  a  manor 
except  by  prescription ;  and  even  when 
held  with  the  manor,  it  does  not  pass  by 
a  grant  of  the  manor  without  the  appur- 
tenances ;  nor  if  it  be  held  in  gross,  will 
it  pass  by  a  grant  of  the  manor  and  appur- 
tenances. (3  N.&M.  671.)  The  general 
rights  with  respect  to  game  which  now 
belong  to  lords  of  manors  are  vested  in 
them  by  statute.     [Manor.] 

It  does  not  appear  that  the  crown  ever 
had  the  right  of  granting  free  warren  to 
one  person  over  the  lands  of  another, 
though  such  a  right  might  be  enjoyed  by 
prescription.  The  right  of  free  warren 
over  the  land  of  another  might  also  arise 
under  other  circumstances,  as  when  a 
man,  having  free  warren  over  certain 
lands,  aliened  them,  reserving  the  war- 
ren.   (8  Rep.,  108.) 

A  warren  may  lie  open,  and  there  is  no 
necessity  of  enclosing  it,  as  there  is  of  a 
park.  (4  Inst.,  318.)  The  beasts  of 
warren  appear  to  be  only  hares  and  rab- 
bits ;  and  the  fowls  of  warren  are  par- 
tridges and  pheasants,  though  some 
add  quails,  woodcocks,  and  water-fowl. 
{Terms  de  la  Ley,  589.)  The  grantee 
of  free  warren  acquired  thereby  the  right 
to  appoint  a  person  to  watch  over  and 
preserve  the  game,  called  a  warrener, 
who  is  justified  in  killing  dogs,  polecats, 
or  other  vermin  which  he  finds  disturb- 
ing or  destroying  the  game  (Cro.  Jac.  45 ), 
and  by  21  Edward  I.  s.  2,  entitled  De 
Malefactor ibus,  every  forester,  parker,  or 
warrener  was  authorized  to  kill  persons 
trespassing  in  forests,  parks,  or  warrens, 
who  resisted  and  refused  to  render  them- 
selves. 

The  franchise  of  free  warren  still  exists 
in  some  places,  and  is  viewed  as  lui  in- 
tolerable remnant  of  feudalisui. 
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WASTE,  says  Coke  (Co.  Litt  53), 
"  vastum  dicitur  a  vastando,  of  wasting  and 
depopulating;"  but  he  gives  no  further 
definition.  The  notion  of  waste  seems  to 
be  when  a  tenant  for  years,  by  the  cour- 
tesy, by  dower,  or  for  life,  so  deals  with 
land,  or  such  things  as  are  attaclied  to  the 
soil,  as  to  destroy  them  or  greatly  damage 
them.  Accordingly  the  old  action  of 
waste  lay  against  such  tenants  by  him 
who  had  the  immediate  estate  of  inheri- 
tance. Waste  is  either  voluntary,  which 
is  an  act  of  commission,  or  permissive, 
which  is  a  matter  of  omission  only. 

Voluntary  Waste  chiefly  consists  in 
felling  timber  trees,  pulling  down  houses, 
or  permanently  altering  any  part  of  a 
house,  in  opening  new  mines  or  quarries, 
in  changing  the  course  of  husbandry,  and 
in  the  destruction  of  heir-looms. 

Permissive  Waste  consists  chiefly  in 
allowing  the  buildings  upon  an  estate  to 
go  to  decay.  It  is  a  general  rule  that 
the  waste  which  arises  from  the  act  of 
God  is  excuseable,  as  if  a  house  falls  in 
consequence  of  a  tempest.  But  if  the  de- 
struction of  the  house  by  the  tempest  has 
been  owing  to  its  being  out  of  repair,  the 
tenant  is  guilty  of  waste :  and  so  he  will 
be  if  he  do  not  repair  a  house  which  has 
been  uncovered  or  damaged  only  by  a 
tempest.  In  the  same  manner,  if  the 
banks  of  a  river,  while  in  a  state  of  proper 
repair,  are  destroyed  by  a  sudden  flood, 
the  tenant  is  not  answerable.  (1  Inst^ 
53  a,  b.)  The  rule  applies  also  to  the 
case  of  a  house  burnt  down  by  accident. 
(6  Ann.  c.  31,  s.  6.)  But  in  these  and 
all  similar  cases  the  tenant  will  still  be 
bomid  to  repair  or  rebuild,  if  he  has  en- 
tered into  a  general  covenant  to  repair. 
[Tenant  and  Landlord.] 

Tenants  in  tail,  as  they  have  estates  of 
inheritance,  are  entitled  to  commit  every 
kind  of  waste ;  but  this  power  continues 
and  can  be  exercised  only  during  the  life 
of  the  tenant  in  tail.  When  it  is  said 
that  a  tenant  in  tail  may  commit  every 
kind  of  waste^  the  meaning  is  that  he  can  do 
those  acts  to  the  land  which  tenants  who 
have  not  an  estate  of  inheritance  cannot  do. 
Tenants  in  tail  after  possibility  of  issue 
extinct,  are  not  impeachable  for  waste, 
but,  like  tenants  for  life  when  their  es- 


tates are  given  without  impeachment  of 
waste,  they  may  be  restrained  from  wilfull  v 
destroying  the  estate.  (2  Cha.  Ca.  32.) 
A  mortgagee  in  fee  in  possession  has  h 
right  at  law  to  commit  any  kind  of  waste, 
being  then  considered  as  the  absolute 
owner  of  the  inheritance  ;  but  he  will  bo 
restrained  by  a  court  of  equity,  which 
will  direct  an  account  of  timber  cut  down, 
and  order  it  to  be  applied  in  reduction  of 
the  mortgage  debt.  (2  Vern.  392.) 
Copyholders  cannot,  unless  there  be  a 
special  custom  to  warrant  it,  commit  any 
kind  of  waste,  and  every  species  of  waste 
not  warranted  by  the  custom  of  the  manor 
operates  as  a  forfeiture  of  the  copyhold. 
(13  jRep.,  68.) 

The  original  remedy  for  waste  was 
that  under  the  statute  of  Marlbridge,  52 
Henry  III.  c.  24,  which  gave  to  the 
owner  of  the  inheritance  an  action  of 
waste  against  the  tenant  for  life,  in  which 
he  was  entitled  to  recover  full  damages 
for  the  waste  committed.  But  as  this 
remedy  was  often  found  inadequate,  it 
was  enacted  by  the  statute  of  Gloucester, 
6  Edw.  I.  c.  5,  that  the  place  wasted 
should  be  recovered,  together  with  treble 
damages  for  the  injury  done  to  the  inhe- 
ritance. No  person  was  entitled  to  an 
action  of  waste  against  the  tenant  for  life 
under  these  statutes,  except  him  who  had 
the  estate  of  inheritance  immediately  ex- 
pectant on  the  determination  of  the  estate 
for  life  ;  so  that  if  there  were  an  existing 
estate  of  freehold  interposed  between  the 
estate  for  life  and  that  of  inheritance,  the 
right  of  action  was  suspended.  (1  /««<., 
5.3,  b.)  The  action  of  waste  had  long 
given  way  to  the  much  more  expeditious 
and  easy  remedy  by  an  action  of  trespass 
on  the  case  in  the  nature  of  waste,  which 
may  be  brought  by  the  person  in  rever- 
sion or  remainder  for  life  or  for  years, 
as  well  as  in  fee,  and  in  which  the  plain- 
tiff is  entitled  to  costs,  which  he  could  not 
have  in  an  action  of  waste  (2  Saund., 
252,  n.  7) ;  and  the  writ  of  waste  is  now 
finally  abolished  by  the 3  and  4  Wm.  IV. 
c.  27,  s.  36.  It  seemfc'.  that  thei-e  was 
formerly  no  remedy  for  mere  permissivi* 
waste  after  the  death  of  the  tenant, 
though  if  the  estate  of  the  tenant  was  be- 
nefited by  the  injury  inflicted,  as  if  mouev 
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v/as  derived  to  it  from  the  sale  of  trees 
cut  down,  an  action  for  the  value  of  the 
property  might  have  been  sustained 
against  the  executor.  (Cowp.  376.) 
Now  however,  by  the  3  and  4  Wm.  IV. 
c  52,  s.  2,  remedies  by  action  of  trespass 
or  trespass  on  the  case  are  given  against 
the  executors  of  any  deceased  person  for 
any  wrong  committed  by  him  in  his  life- 
time against  the  real  or  personal  property 
of  another  within  six  months  of  his  death, 
provided  the  action  be  brought  within 
six  months  after  the  personal  represent- 
atives have  taken  upon  themselves  the 
administration  of  the  estate. 

But  the  most  complete  remedy  in  cases 
of  waste  is  that  in  the  Court  of  Chancery, 
■which,  upon  application  to  it  by  bill,  will 
not  only  direct  an  account  to  be  taken 
and  satisfaction  to  be  made  for  the  da- 
mage done,  but  will  interpose  by  way  of 
injunction  to  restrain  the  commission  of 
future  waste.  A  Court  of  Equity  will 
grant  ils  assistance  against  the  commis- 
sion of  waste  wherever  the  case  appears 
to  require  it,  even  though  the  plaintiff  is 
not  in  a  condition  to  maintain  an  action 
at  law.  (3  Atk.,  91,  211,  723).  The 
court  will  also  grant  an  injunction  against 
waste  pendente  lite;  and  in  such  cases  it 
is  not  necessary  that  the  plaintiff  should 
wait  till  waste  is  actually  committed ;  it 
is  sufficient  if  an  intention  to  commit 
waste  appears,  or  if  the  defendant  insists 
upon  his  right  to  do  so.     (2  Atk.  182.) 

It  has  long  been  usual  when  estates  for 
life  are  expressly  limited,  to  insert  a 
clause  declaring  that  the  tenant  shall 
hold  the  lands  "  without  impeachment  of 
waste."  These  words  were  originally 
intended  merely  to  exempt  the  tenant 
from  the  penalties  of  the  statute  of  Marl- 
bridge,  though  it  has  long  been  settled 
that  they  enable  him  to  cut  down  timber 
and  to  convert  it  to  his  own  use  ;  but  he 
may  be  restrained  in  equity  from  com- 
mitting malicious  waste  so  as  to  destroy 
the  estate,  or  cutting  down  timber,  which 
serves  for  shelter  or  ornament  to  a  man- 
sion-house, or  timber  unfit  to  be  felled. 
(2  Vern.  738;  3  Atk.  215.)  This  is 
what  is  called  the  doctrine  of  Equitable 
Waste.  The  privileges  of  the  tenant  for 
life  under  the  words  "  without  impeach- 


ment of  waste"  are  annexed  in  privity 
to  his  estate,  and  determine  with  it. 
Thus  it  seems  that  if  a  lease  were  .made 
to  one  for  the  life  of  another  without  im- 
peachment of  waste,  with  remainder  to 
him  for  his  own  life,  he  would  become 
punishable  for  waste,  the  first  estate  being 
merged  in  the  second.  (11  Rep.  83,  b.) 
Ecclesiastical  persons,  who  hold  lands 
in  right  of  a  church,  are  disabled  from 
committing  waste,  though,  like  other 
tenants  for  life,  they  have  the  right  to 
take  from  the  land  materials  for  necessary 
repairs.  They  may  not  only  fell  timber 
and  dig  stones  for  that  purpose,  but  have 
even  been  allowed  to  sell  timber  or  stone, 
when  the  money  was  to  be  applied  in  re- 
pairs; also,  though  they  cannot  open  mines, 
they  may  work  those  already  open.  (Amb. 
176.)  Ecclesiastical  persons  may  be  pro- 
ceeded against  for  waste  in  the  civil  as  well 
as  the  ecclesiastical  courts.  It  has  been 
held  that  an  action  on  the  case  will  lie 
against  them  for  dilapidations,  and  may 
be  brought  by  the  successor  to  a  benefice 
either  against  his  predecessor  or  his  per- 
sonal representatives.  (3  Lev.  268  ;  2 
T.  R.  630.)  It  seems  doubtful  whether 
the  courts  of  common  law  have  any  power 
to  issue  a  prohibition  against  the  com- 
mission of  waste  by  ecclesiastical  persons. 
(1  Bos.  and  Pull.  105.)  But  there  is  no 
doubt  as  to  the  jurisdiction  of  the  Court 
of  Chancery  to  grant  an  injunction  against 
any  ecclesiastical  person  whatsoever  to 
stay  waste  in  cutting  down  timber,  pull- 
ing down  houses,  or  opening  quarries  or 
mines  on  the  glebe.  The  proper  person 
to  make  the  application  is  the  patron  of 
the  living,  or,  when  the  living  is  in  the 
crown,  or  the  application  is  made  against 
a  bishop  or  a  dean  and  chapter,  the  attor- 
ney-general on  behalf  of  the  crown.  (3 
Mer.  421.)  But  the  patron  of  the  living 
in  such  cases  has  no  right  to  an  account, 
for  he  cannot  have  any  profit  by  the 
living.  (Amb.  176.)  An  injunction  has 
been  granted  against  waste  by  the  widow 
of  a  rector  during  the  vacancy  of  the 
living.  (2  Bro.  cc.  5,  62.)  By  the  56 
Geo.  III.  c.  52,  the  incumbents  of  bene- 
fices are  enabled  to  cut  down  timber  on 
the  glebe-lands  for  the  purposes  of  the 
statute  (55  Geo.  III.)  enabling  them  to 
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exchange  their  parsonage-houses  or  glebe- 
lands. 

Tenants  in  tail  and  tenants  in  fee  have 
the  inheritance  in  the  land,  and  they  are 
the  real  owners.  Those  who  have  less 
estates  are  in  the  situation  of  the  Roman 
Usufructuarius.     [Usufructus.] 

(See  Bacon's  'Abridgment/  art.  Waste.) 

WATER  AND  WATERCOURSES. 
The  right  of  conducting  water  through 
one  piece  of  land  for  the  use  of  another 
is  an  incorporeal  hereditament  of  the 
class  of  easements,  and  was  known  in 
the  Roman  law  by  the  name  of  the  ser- 
vitus  aqucB  ductus.  The  right  of  taking 
water  out  of  the  well  or  pond  belonging 
to  another  person  is  an  incorporeal  here- 
ditament of  the  class  of  profits  called  in 
the  Roman  law  the  servitus  aquce  haiistus. 
These  rights,  in  our  law,  must  be  either 
derived  from  a  grant  or  established  by 
prescription.     [Prescription.] 

It  is  the  law  of  England  that  water 
flowing  in  a  stream  is  originally  puhlici 
juris,  that  is  to  say,  a  thing  the  property 
of  which  belongs  to  no  individual,  but 
the  use  to  all.  The  legal  presumption  is 
that  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  one-half  of 
the  land  covered  by  the  stream,  but  there 
is  no  property  in  the  water.  Every  pro- 
prietor has  an  equal  right  to  use  the 
water  which  flows  in  the  stream,  and  con- 
sequently no  one  can  have  the  right  to 
use  the  water  to  the  prejudice  of  any 
other  without  his  consent.  No  proprietor 
can  either  diminish  the  quantity  of  water 
which  would  otherwise  descend  upon  the 
proprietors  below,  nor  throw  back  the 
water  upon  the  proprietors  above,  so  as 
to  overflow  or  injure  their  lands.  For 
the  same  reason,  no  proprietor  has  a  right 
to  use  the  water  of  a  stream  so  as  to  in- 
jure its  quality  to  the  detriment  of  other 
proprietors. 

The  only  modes  in  which  a  right  to 
the  use  of  running  water,  in  a  manner 
inconsistent  with  the  common  law  rights 
of  others  can  be  established,  are  either 
proof  of  an  actual  grant  or  licence  from 
the  persons  whose  rights  are  affected,  or 
proof  of  an  uninterrupted  enjoyment  of 
such  a  privilege  for  such  a  period  as  the 
law  considers  suflScieut  to   constitute  a 


right  by  prescription.  The  period  of 
twenty  years  had  been  generally  fixed 
upon  by  the  courts  of  law  and  equy;y  for 
this  purpose,  and  the  same  period  has 
been  adopted  in  the  Prescription  Act  (2 
&3Wm.  IV  c.  71,  s.  2).  [Prescrip- 
tion.] But  if  water  has  not  been  appro- 
priated, it  seems  that  the  person  who  first 
appropriates  and  renders  it  useful  ac- 
quires a  right,  and  for  a  violation  of  such 
right  an  action  may  be  maintained  on  an 
enjoyment  of  less  than  twenty  years.  It 
has  been  decided  that  after  the  erection 
of  works  and  the  appropriation  by  the 
owner  of  the  land  of  a  certain  quantity 
of  the  water  flowing  over  it,  if  a  propri- 
etor of  other  land  afterwards  take  what 
remains  of  the  water  before  unappropri- 
ated, the  first-mentioned  owner,  however 
he  might  before  such  second  appropria- 
tion have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards.  (6  East,  219.) 
The  privilege  of  a  watercourse  is  not 
confined  to  private  individuals.  It  may 
be  vested  in  a  corporation,  or  may  be 
claimed  by  the  inhabitants  of  a  township 
or  parish.  If  land  with  a  run  of  water 
upon  it  be  sold,  the  Avater  prima  facts 
passes  with  the  land ;  but  it  is  laid  dowa 
by  Coke  that  if  a  person  grants  aquam 
suam,  the  soil  will  not  pass,  but  only  a 
right  of  fishing  in  that  water ;  for  the 
proper  words  in  that  case  to  pass  the  soil 
would  be,  so  many  acres  of  land  aqtcd 
cuopertas :  whereas  the  word  stagnum,  or 
pool,  will  pass  both  water  and  land.  (1 
Ijist.,  4,  b.)  The  exclusive  right  to  a 
flow  of  water  once  acquired  can  only 
pass  by  grant  as  an  incorporeal  heredita- 
ment, and  a  licence,  by  parol  or  otherwise, 
to  use  or  take  the  water  at  any  place, 
may  be  revoked  even  without  an  express 
power  of  revocation  being  reserved,  un- 
less works  have  been  constructed  and 
expenses  incurred  upon  the  faith  of  it. 
(5  B.  &  Ad.,  1.) 

When  the  owners  of  property  have,  by 
long  enjoyment,  acquired  special  rights 
to  the  use  of  water  in  its  natural  state,  as 
it  was  accustomed  to  flow,  and  not  merely 
a  use,  which  is  common  to  all  the  king's 
subjects,  an  action  may  be  maintained 
for  a  disturbance  of  the  enjoyment; 
but  where  the  injury,  if  any,  is  to  aU 
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the  king's  subjects,  the  only  remedy 
is  by  indictment.  The  mere  obstruc- 
tion of  water  which  has  been  accus- 
tomed to  flow  through  a  person's  lands 
does  not  in  itself  afford  a  ground  of  ac- 
tion. The  plaintiff  in  such  an  action 
must  be  enabled  to  show  either  that 
some  benefit  arose  to  him  from  the  water 
going  through  his  lands,  of  which  he  has 
been  deprived,  or  at  least  that  some  dete- 
rioration was  occasioned  to  the  premises 
by  the  s'-Uraction  of  the  water;  but 
where  the  proprietor  of  the  lands  can 
prove  that  he  is  injured  by  the  diversion 
of  the  water,  it  is  no  answer  to  his  action 
to  show  that  the  defendant  was  the  first 
person  who  appropriated  the  water  to  his 
own  use,  unless  he  has  had  twenty  years' 
undisturbed  enjoyment  of  it  in  its  altered 
course.  If  the  injury  occasioned  by  the 
diversion  or  obstruction  of  water  is  of  a 
permanent  nature  and  injurious  to  the 
reversion,  an  action  may  be  brought  by 
the  reversioner,  as  well  as  by  the  tenant 
in  possession,  each  for  his  respective  loss. 

The  diversion  of  watercourses  or  in- 
jury to  their  banks  so  as  to  cause  inunda- 
tion are  nuisances  against  which  a  court 
of  equity  will  protect  parties  by  injunc- 
tion ;  and  if  there  be  a  question  as  to  the 
right  to  the  flow  of  water,  an  issue  will 
be  directed  to  try  it.  Although  a  court 
of  equity  will  not  in  terms  decree  the 
banks  of  rivers,  watercourses,  or  naviga- 
ble canals  to  be  repaired,  the  effect  of 
such  an  order  may  be  obtained  by  an 
order  that  parties  shall  not  be  at  liberty 
to  use  them  while  out  of  repair,  or  against 
their  impeding  the  use  of  them  by  the 
obstructions  consequent  upon  a  state  of 
disrepair.  An  injunction  may  also  be 
obtained  against  conducting  the  water 
from  one  man's  tenement  upon  that  of 
another  to  his  injury  by  drains  or  other- 
wise, in  a  manner  in  which  it  has  not 
l)een  accustomed  to  flow.  And  it  may 
be  laid  down  generally,  that,  with  respect 
to  water  and  watercourses,  the  aid  of  a 
court  of  equity  may  be  obtained  for  the 
purpose  either  of  restraining  injury  or  of 
quieting  possession.  (Fonblanque,  On 
Equity.) 

WAY,  Chimin  (from  the  French  Che- 
min),  is  a  term  used  to  denote  either 


right,  in  one  person  or  more,  of  passing 
over  the  land  of  another,  or  the  space 
over  which  such  right  is  exercisable.  In 
the  former  sense  a  way  is  an  incorporeal 
right  of  the  class  called  Easements. 

There  are  five  kinds  of  way : — 1,  Afoot- 
way,  for  persons  passing  on  foot  only  ;  2, 
a  horse-way,  for  persons  passing  on  horse- 
back, but  including  a  foot-way;  3,  a 
drift- way,  for  driving  cattle ;  4,  a  car- 
riage-way, for  leading  or  driving  carts 
and  other  carriages,  always  including  a 
foot  and  horse-way,  and  usually,  but  not 
necessarily,  including  a  drift- way ;  5,  a 
water-way  for  ships  and  boats.    [Kiver.J 

All  these  may  be  either  private  or 
public  ways.  Private  ways  are  enjoyed 
by  particular  persons  or  classes ;  public 
ways  are  open  to  all  persons ;  hence  such 
a  way  is  said  to  be  communis  strata,  or 
alta  via  regia — in  the  language  of  plead- 
ing, a  common  and  public  queen's  high- 
way. 

1.  The  proper  origin  of  a  private  right 
of  way  is,  a  grant  from  the  owner  of  the 
soil. 

Such  a  grant  may  be  made  to  a  party, 
or  to  him  and  his  heirs  in  gross ;  i.  e. 
without  respect  to  any  land  or  house  of 
which  he  may  be  the  owner  or  occupier : 
or  to  the  grantee,  his  heirs,  and  assigns, 
being  owners  of  such  a  house  or  close ; 
in  which  case  the  right  granted  will  be 
appurtenant  to  the  house  or  close  to  which 
the  grant  is  annexed,  and  the  right  will 
pass  with  the  house  or  close. 

The  grant  of  a  way  may  be  either  ex- 
press or  implied ;  and  in  the  case  of  an 
express  grant,  the  grantor  may  impostj 
such  restrictions  upon  his  grant  as  he 
thinks  proper.  If  a  man  at  the  time 
when  he  conveys  part  of  his  land  to  an- 
other, has  no  access  to  the  land  conveyed, 
except  over  the  land  which  he  reserves, 
the  grant  of  a  right  of  way  over  the  land 
reserved  is  implied.  If  a  man  conveys 
part  of  his  land,  and  has  no  access  to  the 
part  reserved,  except  over  the  land  con- 
veyed, a  right  of  way  over  the  land  con- 
veyed is  impliedly  reserved.  The  way 
so  impliedly  granted  or  reserved  is  called 
a  "  way  of  necessity." 

Where  no  deed  can  be  produced  where- 
by a  way  is  expressly  or  impliedly  c£a 
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ated,  the  party  who  claims  the  way  may, 
in  the  case  of  a  long-continued  user  of 
the  right  without  evidence  of  commence- 
ment or  interruption  within  the  period  of 
legal  memory,  plead  that  it  has  been  im- 
memorially  enjoyed  by  him  and  his  an- 
cestors in  the  case  of  a  way  in  gross,  or 
by  him  and  all  those  whose  estate  he  has, 
iu  the  house  or  close  to  which  the  way  is 
annexed,  in  the  case  of  a  way  appendant 
{i.  e.  immemorially  appurtenant). 

Until  lately  also,  a  lost  grant  would  be 
presumed  in  ordinary  cases,  after  an  un- 
interrupted and  unexplained  user  of  20 
years.  The  rule  of  law  as  to  prescrip- 
tion for  ways  is  settled  by  2  and  3  Wm. 
IV.  c.  71,  §  2.     [Prescription.] 

A  grant  of  a  right  of  way  made  by  a 
person  who  has  only  a  limited  estate  in 
the  land  over  which  the  way  passes,  is 
effectual  only  during  the  continuance  of 
the  estate  of  the  grantor.  If  a  claim 
to  a  right  of  way  is  set  up  in  respect  of 
the  20  years'  or  the  40  years'  enjoyment 
mentioned  in  the  statute,  if  it  appear  that 
the  land  over  which  the  right  is  claimed 
has,  during  the  whole  or  part  of  the  20 
or  40  years,  been  in  the  occupation  of  a 
party  who  had  a  limited  estate  in  such 
land,  not  only  is  no  right  of  way  acquired 
against  the  reversioner,  but  no  right 
whatever  is  gained  by  the  user.  (4 
Tyrwh.  552;  1  Cro.  M.  &  K.,  217.)  As 
to  the  construction  of  this  act,  see  G  N. 
&  M.  230  ;  4  Ad.  &  Ell.  369 :  11  Ad. 
and  Ell.  688.  788. 

The  party  to  whom  a  private  road  is 
allotted  under  the  general  enclosore  act, 
has  a  statutory  right  of  way. 

If  the  party  entitled  to  a  way  becomes 
the  owner  of  the  land  over  which  it  passes, 
the  right  of  way  is  extinguished  if  the 
party  has  the  same  extent  of  interest  in 
the  land  and  in  the  way.  Kut  if  the  one 
be  held  for  an  estate  different  in  extent 
of  duration  from  the  other,  the  right  is 
only  suspended  during  the  union  of  the 
two  interests.  Even  where  a  right  of 
way  is  extinguished  by  unity  of  posses- 
sion, it  will,  in  some  cases,  revive  upon  a 
severance  of  that  unity,  as  by  partition 
among  parceners,  &c.  A  private  right 
of  way  may  also  be  extinguished  by  a  I 
dcod  of  release   e:<(:ciited  by   the  party 


who  is  entitled  to  such  way ;  and  such  m 
release  may  be  presumed  from  a  non-user 
for  20  years  or  from  a  declaration  made 
by  the  party  that  he  has  no  such  right. 

A  way  of  necessity  is  limited  by  the 
necessity  out  of  which  it  has  arisen.  If 
the  party  to  whom  such  a  way  is  im- 
pliedly granted,  or  by  whom  it  is  im- 
pliedly reserved,  becomes  entitled  to 
some  other  access  to  his  land,  equally 
direct,  the  way  of  necessity  is  gone. 

The  particular  rights  of  the  grantee 
of  a  private  way  continue  to  exist  not- 
withstanding the  owner  of  the  land  may 
have  dedicated  it  to  the  public  as  a  high- 
way. 

By  the  general  enclosure  act  (41  Geo, 
III.  c.  102)  all  roads,  private  as  well  as 
public,  within  the  district,  not  set  out  by 
the  ccjnmissioners,  are  declared  to  be  ex- 
tinguished. 

The  grantee  cannot  throw  the  burthen 
of  repairing  the  way  upon  the  grantor 
unless  by  the  terms  of  the  grant,  evi- 
denced by  the  deed  or  by  user,  the  gran- 
tor  has  engaged  to  enable  the  grantee  to 
use  the  way.  In  the  ordinary  case,  where 
the  right  and  the  liability  to  repair  the 
way  are  iu  the  grantee,  he  is  not  entitled 
to  go  upon  the  adjoining  land  when  the 
direct  way  is  impassable  (4  Maule  and 
Selw.,  387) ;  whether  he  may  do  so  where 
the  state  of  non-repair  is  caused  by  the 
wrongful  act  of  the  occupier  of  the  laiul, 
or  where  the  liability  to  repair  rests  upon 
the  latter,  does  not  appear  to  have  been 
decided. 

If  the  occupier  of  the  land  over  which 
a  private  way  passes,  or  any  other  per- 
son, obstruct  the  way,  the  party  entitled 
to  the  way  may  remove  the  obstruction, 
and  he  may  also  bring  an  action  on  the 
case,  or,  in  some  cases,  an  action  of  cove- 
nant against  the  obstructor.  On  the  other 
hand,  if  the  occupier  of  the  land  resisting 
the  claim  of  a  right  of  a  way,  bring  an 
action  of  trespass  against  the  person  ex- 
ercising the  alleged  right,  the  defendant 
may  plead  in  justification  a  title  founded 
upon  prescription,  grant,  reservation,  or 
statute. 

II.  Between  private  ways  and  pub- 
lic ways  stand  -what  may  be  called  qui- 
si   public   ways,  which   partake    of  tbv 
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qualities  of  both,  but  differ  in  some  re- 
spects from  each.  By  some  writers  these 
are  classed  among  private,  by  others, 
among  public  ways;  they  seem  more 
properly  to  constitute  a  distinct  interme- 
diate class.  Such  are  ways  which  the 
inhabitants  of  a  town,  &c.,  have  imme- 
raorially  used  from  their  town,  Hcc,  to  a 
church  or  market.  A  right  of  this  de- 
scription cannot,  in  modern  times,  be  cre- 
ated. It  cannot  be  the  subject  of  a  grant, 
inasmuch  as  inhabitants,  as  such,  are  not 
at  this  day  capable  of  taking  any  interest 
by  grant ;  nor  can  it,  like  a  public  way, 
be  created  by  dedication,  as  the  dedica- 
tion of  a  way  can  only  be  to  the  public 
at  large.  Such  a  right  therefore  can 
exist  only  as  the  consequence  of  an  antient 
custom. 

III.  A  highway  is  created  where  the 
owner  of  the  soil  has,  by  express  words 
or  by  some  act  done  or  forborne,  declared 
his  intention  that  the  public  shall  have 
the  use  of  a  way  over  such  soil.  The 
dedication  of  a  way  to  the  public  may  be 
by  writing  or  by  words ;  so  that  it  may 
be  inferred  from  the  acts  of  the  party, 
as  the  throwing  down  of  fences,  or  from 
mere  tacit  acquiescence  where  the  acqui- 
escing party  is  in  possession  of  the  land, 
and  therefore  has  the  means,  if  disposed 
so  to  do,  of  preventing  the  use  of  the 
way.  In  all  cases,  however,  it  is  neces- 
sary that  the  party  dedicating  should  have 
a  sufficient  interest  in  the  land  to  warrant 
such  dedication.  If  he  has  a  less  estate 
than  a  fee-simple,  his  dedication  will  not 
bind  the  reversioner.  But  it  would  also 
appear  that  the  owner  of  such  a  limited 
estate  could  not  even  dedicate  a  highway 
to  the  public  for  the  limited  period  of 
his  interest  in  the  soil,  and  that  his  at- 
tempted dedication,  however  distinctly 
and  formally  made,  would  amount  to 
nothing  more  than  a  licence  revocable  at 
pleasure. 

When  there  is  no  express  dedication, 
the  presumption  of  an  intention  to  dedi- 
cate, arising  out  of  the  conduct  of  the 
party,  may  be  rebutted ;  as  by  showing 
that  when  the  public  were  first  admitted 
a  bar  or  a  chain  was  occasionally  placed 
acrass  the  road,  whereby  passengers 
mjffnt,  at  times,  be  excluded;  although 


it  should  also  appear  that  the  bar,  &c., 
had  long  been  omitted  to  be  used,  or  that 
it  had  been  suffered  to  fall  into  decay,  or 
had  been  actually  broken  down,  and  that 
no  attempt  had  afterwards  been  made  to 
rectore  it. 

A  highway  is  frequently  created  by 
statute,  principally  under  inclosure  acts. 

Whatever  may  have  been  the  origin  of 
a  highway,  it  cannot,  at  common  law,  be 
destroyed  or  altered,  except  after  an  in- 
quisition taken  upon  a  writ  of  ad  quod 
damnum. 

By  the  common  law  the  burthen  of 
maintaining  highways  is  thrown  upon 
the  occupiers  of  lands  and  tenements 
within  the  parish,  or  rather  within  the 
township  in  which  the  way  is  situated. 
But  particular  persons  may  be  bound  to 
repair  a  highway.  This  special  liability 
may  exist  by  reason  of  enclosure  (ratione 
coarctationis),  against  parties  who  have 
enclosed  the  sides,  or  one  side  of  the 
road,  and  have  thereby  lessened  the  faci- 
lities for  breaking  out  into  the  adjoining 
lands  where  necessary ;  or  by  reason  of 
the  possession  of  lands  (ratione  tenurse 
terrse  suae),  which  have  by  some  means 
become  chargeable  with  the  burthen.  In 
the  case  of  a  corporation  aggregate,  a 
liability  to  repair  may  also  be  established 
by  prescription  only,  or  antient  usage, 
without  enclosure  or  tenure. 

Any  obstruction  or  other  nuisance  in  a 
highway  may  be  abated  or  removed  by 
any  person  who  chooses  to  undertake  the 
task.  The  wrong-doer  may  also  be  pro- 
ceeded against  by  indictment  as  for  a 
misdemeanor ;  but  he  is  not  liable  to  an 
action,  as  he  is  in  the  case  of  a  nuisance 
to  a  private  or  to  a  quasi-public  way,  ex- 
cept in  respect  of  special  damage. 

The  regulation  of  highways  has  fre- 
quently been  made  the  subject  of  legis- 
lative interference.  The  statute  now  in 
force  is  the  5th  and  6th  William  IV. 
c.  50. 

In  the  case  of  a  way  over  water,  either 
private,  quasi-public,  or  public,  if  the 
course  of  the  water  alter  by  sudden  or 
gradual  change,  the  way  is  continued 
over  the  new  course.  Every  navigable 
river,  arm  of  the  sea,  or  creek,  is  a  high* 
way  for  ships  and  boats.  [Riveb.J 
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WEALTH.     [Political  Economy.] 
WEALTH  OF  NATIONS.     [Poli- 
tical Economy.] 

WEIGHTS  AND  MEASURES.    We 

shall  first  describe  the  English  weights 
aiid  measures  as  they  stood  on  the  last 
d?yof  the  year  1825,  immediately  before 
♦  le  introduction  by  law  of  the  Imperial 
Aleasures,  with  some  remarks  on  their 
states  at  different  times. 

Troif  Weight. —The  pound  is  12 
ounces;  the  ounce  is  20  pennyweights; 
the  pennyweight  is  24  grains.  The  pound 
is  5760  grains.  There  is  but  one  grain 
in  use,  whether  troy  or  avoirdupois,  and 
a  cubic  inch  of  pure  water  is  252*458 
grains  (barometer  30  inches,  thermometer 
02°  Fahr.).  A  cubic  foot  of  water  is 
75*7374  pounds  troy.  0«ly  gold  and 
silver  are  measured  by  this  weight.  It  is 
usual  to  say  that  precious  stones  are  also 
measured  by  troy  weight ;  but,  as  may  be 
supposed,  the  measure  of  these  is  the 
grain.  The  diamond  is  measured  by 
carats  of  151^  to  the  ounce  troy ;  so  that 
the  carat  is  3^  grains,  very  nearly.  In 
pearls,  the  old  foil  measure  still  exists ; 
for  the  pearl  grain  is  one-fifth  less  than 
the  troy  grain. 

Apothecaries*  Weight. — In  dispensing 
medicines,  the  pound  troy  is  divided 
into  12  ounces,  the  ounce  into  8  drams, 
the  dram  into  3  scruples;  consequently 
each  scruple  is  20  grains.  But  in  buying 
and  selling  medicines  wholesale,  averdu- 
pois  weight  is  and  always  has  been  used. 
The  fact  seems  to  be  that  in  the  first  in- 
stance the  more  precious  drugs,  as  musk, 
were  weighed  by  troy  weight,  in  the  same 
manner  as  the  more  precious  metals; 
and  that  the  common  medicines  were  dis- 
pensed by  fractions  of  what  was  then  the 
common  pound. 

Apothecaries'  Fluid  Measure.  —  In 
183t=,  in  the  new  edition  of  the  *  Phar- 
macopoeia,' the  College  of  Physicians 
prescribed  the  use  of  the  following  mea- 
sure : — 60  minims  make  a  fluid  dram ; 
8  fluid  drams  a  fluid  ounce;  20  fluid 
ounces  a  pint.  For  water  this  is  actual 
weight  as  well  as  measure,  since  the  im- 
perial pint  is  20  ounces  averdupois  of 
water;  but  for  other  liquids  the  fluid 
ounce  *  must  merely  be  consiciered  as  a 
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name  given  to  the  20th  part  of  a  pint. 
The  minim  of  water  is  as  nearly  as  pos- 
sible the  natural  drop ;  but  not  of  other 
substances,  the  drops  of  which  vary  with 
their  several  tenacities. 

According  to  Dr.  Young  (who  has  re- 
duced them  from  Vega),  the  apothecaries' 
grains  used  in  different  countries  are  as 
follows: — 1000  English  grains  make 
1125  Austrian,  956  Bernese,  981  French, 
850  Genoese,  958  German,  978  Hano- 
verian, 989  Dutch,  860  Neapolitan,  824 
Piedmontese,  864  Portuguese,  909  Roman, 
925  Spanish,  955  Swedish,  809  Venetian. 

Averdupois  Weight. — The  pound  is  Ifi 
ounces,  and  the  ounce  16  drams:  the 
modern  pound  is  7000  grains  (the  same 
as  the  troy  grains)  ;  whence  the  dram  is 
27  grains  and  ll-32nds  of  a  grain.  The 
hundredweight  is  112  pounds,  and  the 
ton  20  hundredweight.  The  cubic  foot 
of  water  is  62*3210606  pounds  averdu- 
pois. The  stone  is  the  8th  part  of  the 
hundredweight,  or  14  pounds.  The  ton 
of  shipping  is  not  a  weight  but  a  measure, 
42  cubic  feet,  holding  24  hundredweight 
of  sea-water.  Down  to  the  statute  of  Geo. 
IV.  the  averdupois  pound  varied  a  little, 
according  to  the  notion  of  the  writer :  Dil- 
worth  makes  it  6999^  grains ;  Dr.  Robert 
Smith,  7000  grains ;  Bonny  castle,  69  9  9^ 
grains.  That  act  declares  "that  seven 
thousand  such  grains  shall  be,  and  they 
are  hereby  declared  to  be,  a  pound  avoir- 
dupois." 

Long  Measure. — Three  barleycorns 
make  an  inch,  12  inches  a  foot  3  feet  a 
yard,  5^  yards  a  pole  or  perch,*  40  poles 
a  furlong,  8  furlongs  (1760  yards)  a 
mile.  Also  2^  inches  are  a  nail,  3 
quarters  of  a  yard  a  Flemish  ell,  5 
quarters  an  English  ell,  6  quartei*s  a 
French  ell.  A  pace  is  2  steps,  or  5  feet ; 
a  fathom  is  6  feet.  The  chain  is  22  yards, 
or  100  links;  10  chains  make  a  furlong, 
and  80  chains  a  mile.  The  barleycorn 
is  now  disused,  and  the  inch  is  sometimes 
divided  into  12  lines  (as  in  France),  but 
oftener  into  tenths  or  eighths.  The  yard 
is  frequently  called  an  ell  in  old  books ; 
commonly^   Recorde    says.      Mellis   says 


the  fluid  ounce,  when  it  is  an  ounce,  is  an  ounce 
averdupois. 

*  In  rpcent  tinifs  the  word  perch    lias  beeo 
ahnost  contined  tu  the  square  pt-reh. 
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that  both  the  yard  and  the  ell  were  divided 
each  into  16  nails.  A  goad  is  an  old 
name  for  a  yard  and  a  half.  The  hand 
(antiently  handful),  used  in  measuring 
the  height  of  horses,  is  fixed  at  4  inches 
by  27  Henry  VIII.  cap.  6.  The  furlong 
is  probably  a  corruption  of  forty-long, 
from  its  forty  poles.  ,^ 

Square  Measure. — A  square  perch  is 
30J;  square  yards ;  40  square  perches  are 
a  rood  (formerly  also  farthendele),  4 
roods  are  an  acre.  The  acre  is  also  ten 
square  chains,  or  4840  square  yards. 
Four  square  perches  were  antiently  called 
a  day's  work.  The  rood*  is  the  same 
word  as  rod :  Mellis  says  four  rods  make 
an  acre.  The  old  terms  which  have 
come  down  from  'Domesday  Book'  at 
latest,  the  hide,  plowland,  carucate,  and 
oxgang,  are  wholly  unsettled  as  to  what 
magnitudes  they  meant. 

The  cubic  measures,  or  measures  of 
capacity,  do  not  immediately  depend  upon 
the  cubic  foot,  except  in  the  case  of  tim- 
ber. Forty  cubic  feet  of  rough  timber, 
or  fifty  feet  of  hewn  timber,  make  a 
load. 

The  preceding  measures  have  been  un- 
touched by  the  act  which  introduced  the 
imperial  measures.  The  old  measures  of 
capacity,  the  wine  measure,  ale  and  beer 
measure,  and  the  diy  measure,  are  now 
replaced  by  the  imperial  measure. 

Old  Dry  or  Corn  Measure. — The  gal- 
lon is  268-6  cubic  inches.  Two  pints 
make  a  quart,  two  quarts  a  pottle,  two 
pottles  a  gallon,  two  gallons  a  peck,  four 
pecks  a  bushel,  two  bushels  a  strike,  two 
strikes  a  comb  or  coomb,  two  coombs  a 
quarter  (eight  bushels),  five  quarters  a 
wey  or  load,  and  two  weys  a  last.  In 
measuring  grain,  the  bushel  is  struck; 
that  is,  the  part  which  more  than  fills 
the  measure  is  scraped  off.  Most  other 
goods  were  sold  by  heaped  measure,  or 
•is  much  as  could  be  laid  on  the  top  of 
the  measure  was  added.  This  heaped 
measure  (which  was  supposed  to  give 
about  a  third  more  than  the  other)  was 
at  first  allowed  in  the  imperial  system, 

*  Rod  or  rood  merely  means  a  piece  of  wood 
much  longer  than  it  is  broad  or  thick.  So  the 
word  rood  frequently  was  used  for  the  cross  ;  and 
when  Milton  says  that  Satan  "  lay  floatii.g  many 
a  rood,"  he  is  taking  the  length  of  his  hero,  and 
not  t!ie  ground  which  he  covered. 


but  has  since  been  abolished.  CoaJS; 
which  must  now  be  sold  by  weight,  were 
sold  by  the  chaldron.  Three  busheiS 
make  a  sack,*  three  sacks  a  vat,  and  four 
vats  a  chaldron. 

There  was  antiently  a  dell,  or  half- 
bushel  (also  called  a  tovit),  which  makes 
the  binary  character  of  this  measure 
almost  complete.  In  the  '  Pathway'  we 
do  not  find  the  load  or  wey,t  and  the 
coomb  is  also  called  a  cornook  (by  Jonas- 
Moore,  canock),  and  the  quarter  also  a 
seam.J  The  '  Pathway,'  Mellis,  and 
Moore,  &c.  mention  the  water  measure  cf 
five  pecks  to  a  bushel  (1 1  Henry  VII.  cap. 
4),  and  always  in  conjunction  with  dry 
measure :  it  means  a  dry  measure  in  use 
at  the  waterside,  and  lime,  sea-coal,  and 
salt  were  measured  by  it.  The  common 
dry  bushel  was  called  the  Winchester 
bushel ;  this  name  is  a  remnant  of  the 
laws  of  King  Edgar,  who  ordained  that 
specimens  kept  at  Winchester  should  be 
legal  standards. 

Old  Wine%  Measure. — The  gallon  con- 
tains 231  cubic  inches.  Four  gills  make 
a  pint,  2  pints  a  quart,  4  quarts  a  gallon, 
18  gallons  a  ruudlet,  31^  gallons  a  barrel, 
42  gallons  a  tierce,  68  gallons  a  hogs- 
head, 2  tierces  a  puncheon,  2  hogsheads 
a  pipe  or  butt,||  2  pipes  a  tun.  But  the 
pipes  of  foreign  wine  depend  more  on  the 
measures  of  their  different  countries  than 
on  the  above.  The  rundlet  and  barrel 
are  generally  omitted,  but  they  are  botli 
found  in  writers  of  the  sixteenth  century. 
Mellis  gives  18^  gallons,  and  the  '  Path- 
way' 18  gallons,  to  the  rundlet.  Tierce 
merely  means  the  third  part  of  a  pipe, 
and  the  puncheon  was  antiently  called 
the  tercian  (of  a  tun).  The  pottle  (of 
two  quarts)  formerly  existed.  The  anker 
of  brandy,  a  foreign  measure  of  compa- 
ratively recent  introduction  into  England, 
is  ten  gallons. 

Old  Ale  and  Beer  Measure. — One 
gallon  contains  282  cubic  inches.    Two 


*  In.  1596  the  sack  was  four  bushels. 

f  Moore  makes  six  quarters,  and  Ward  ten,  in 
a  wey. 

%  This  word  has  been  preserved  as  a  measure 
of  glass. 

$  For  wine  and  spirits,  cider,  mead,  oil,  honey, 
vinegar. 

II  According  to  Mellis,  the  butt  was  a  name     ^, 
applied  only  to  half  tuns  of  ma.msev  «»r  sack,  ^ 
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pints  make  a  quart,  4  quarts  a  gallon,  9 
gallons  a  firkin,  2  firkins  a  kilderkin, 
2  kilderkins  a  barrel,  1^  barrels  a  hogs- 
head, 2  hogsheads  a  butt,  2  butts  a  tun. 
Up  to  the  year  1803,  when  the  two  mea- 
sures were  assimilated  by  statute,  this 
was  the  beer  measure,  and  the  ale  mea- 
sure only  differed  from  it  in  that  8  gal- 
lons made  a  firkin.  Nothing  above  a 
barrel  is  mentioned  in  the  oldest  tables, 
and  the  pottle  (two  quarts)  is  introduced. 
Two  tuns  were  sometimes  called  a  last. 

Imperial  Measure. — This  measure  su- 
persedes the  old  corn,  wine,  and  beer 
measures.  The  gallon  contains  277*274 
cubic  inches,  and  is  10  pounds  averdupois 
of  water.  Four  gills  are  a  pint,  2  pints 
a  quart,  4  quarts  a  gallon,  2  gallons  a 
peck,  4  pecks  a  bushel,  8  bushels  a  quar- 
ter, 5  quarters  a  load.  Of  these  the  gill 
and  load  are  not  named  in  the  statute, 
but  are  derived  from  common  usage. 
When  heaped  measure  was  allowed,  three 
bushels  made  a  sack,  and  twelve  sacks  a 
chaldron.  ^This  heaped  measure  was 
abolished  *  by  4  &  5  Wm.  IV.  c.  4"  and 
the  abolition  was  re-enacted  by  .  6 
Wm,  IV.  c.  63,  which  repealed  the  for- 
mer. These  acts  leave  the  higher  mea- 
sures of  wine,  &c.,  to  custom,  considering 
them  apparently  as  merely  names  of 
casks,  which  in  fact  they  are,  and  leaving 
them  to  be  gauged  in  gallons.  It  must 
be  remembered  that  in  former  times  any 
usual  vessel  which  was  generally  made 
of  one  size  came  in  time  to  the  dignity  of 
a  place  among  the  national  measures. 

Wool  Measure. — Seven  pounds  make 
a  clove,  2  cloves  a  stone,  2  stones  a  tod, 
6^  tods  a  wey,  2  weys  a  sack,  12  sacks  a 
last.  The  '  Pathway '  points  out  the  ety- 
mology of  the  word  cloves ;  it  calls  them 
*•  claves  or  nails,"  It  is  to  be  observed 
here  that  a  sack  is  13  tods,  and  a  tod  28 
pounds,  so  that  the  sack  is  3G4  pounds, 
•leake  says  this  was  arranged  (31  Edward 
III.  cap.  8)  according  to  the  lunar  year 
of  13  months  of  28  days  each.  The  rea- 
son no  doubt  was  that  the  multitudes  of 
whose  occupation  the  spinning  of  wool 


*  It  was  abolished  in  Scotland  two  centuries 
a^o,  and  re-enacted  by  neglect  in  the  act  of  182;'). 
liut  the  re-enactment  did  not  obtain  for  it  the 
slightest  introduction,  according  to  Mr.  M'Cul- 


formed  a  part  might  instantly  be  able  to 
calculate  the  supply  for  the  year  or  month 
from  the  amount  of  the  day's  work ;  a 
pound  a  day  being  a  tod  a  month  and  a 
sack  a  year. 

Tale  or  Reckoning. — If  we  were  to 
collect  every  mode  of  counting,  this  would 
be  the  largest  head  of  all.  The  dozen, 
the  gross  of  12  dozen,  and  the  score,  are 
the  only  denominations  not  immediately 
contained  in  the  common  system  of  nu- 
meration, which  are  universally  received ; 
and  in  all  cases,  by  a  dozen,  a  score,  a 
hundred,  a  thousand,  &c.,  were  signified 
different  numbers,  composed  of  the  arith- 
metical dozen,  score,  &c.,  together  with 
the  allowances  usually  made  upon  taking 
quantities  of  different  goods.  The 
"  baker's  dozen,"  for  instance,  which  has 
passed  into  a  proverb,  arose  from  its 
being  usual  in  many  places  to  give  13 
penny  loaves  for  a  shilling.  The  in- 
creased dozen,  hundred,  &c.,  were  some- 
times called  the  long  dozen,  long  hundred, 
&c. ;  and  this  phrase  is  sometimes  heard 
in  our  own  day,  when  a  dear  price  is 
called  a  "long  price."  The  12  dozen 
was  formerly  called  the  small  gross,  and 
12  small  gross  made  the  great  gross. 
The  hundred  was  more  frequently  120 
than  100,  the  thousand  generally  ten 
hundred.  Ten  thousand  was  frequently 
called  a  last;  and  it  is  to  be  observed 
that  the  word  last  was  frequently  (almost 
usually)  applied  to  the  highest  measure 
of  one  given  kind.  The  shock  was  always 
60;  the  dicar,  or  dicker,  always  10,  as 
the  name  imports.  In  measuring  paper 
(1594)  the  quire  was  25  sheets,  the  ream 
20  quires,  and  the  bale  10  reams.  By 
1650  the  practice  of  reckoning  24  sheets 
to  the  quire  (now  universal)  had  been  ir- 
troduced  as  to  some  sorts  of  paper.  Tale- 
fish,  as  those  were  called  which  weri' 
allowed  to  be  sold  by  tale,  were  (22  Edw. 
IV.  cap.  2)  such  as  measured  from  the 
bone  of  the  fin  to  the  third  joint  of  the 
tail  16  inches  at  least. 

WEIR,  or  WEAR,  is  a  dam  erected 
across  a  river,  either  for  the  purpose  of 
taking  fish,  of  conveying  a  stream  to  a 
mill,  or  of  maintaining  the  water  at  the 
level  required  for  the  navigation  of  it. 

The  erection  of  weirs  across  public 
rivers  has  always  been  considered  a 
3dl2 
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public  nuisance.  Magna  Charta  (c.  23) 
directs  that  all  weirs  for  the  taking  of 
fish  should  be  put  down  except  on  the 
sea-coast.  By  the  12  Edw.  IV.  c.  7,  and 
other  subsequent  acts,  weirs  were  treated 
as  public  nuisances,  and  it  was  forbidden 
to  erect  new  weirs,  or  to  enhance, 
straighten,  or  enlarge  those  which  had 
aforetime  existed.  Hence  in  a  case  where 
a  brushwood  weir  across  a  river  had  been 
converted  into  a  stone  one,  whereby  the 
fish  were  prevented  from  passing  except 
in  flood-time,  and  the  plaintiff's  fishery 
was  injured,  this  was  considered  to  be  a 
public  nuisance,  although  two-thirds  of 
the  weir  had  been  so  converted  without 
interruption  for  upwards  of  forty  years. 
And  it  was  laid  down  in  that  and  other 
cases,  that  though  a  twenty  years'  acqui- 
escence might  bind  parties  whose  private 
rights  only  were  affected,  yet  that  no 
length  of  time  can  legitimate  a  public 
nuisance.  (7  East,  198;  2  B.  &  Aid.  662.) 
On  the  same  grounds  it  will  probably  be 
held  that  the  Prescription  Act  (2  and  3 
Wm.  IV.  c.  71)  does  not  apply  to  weirs. 
It  appears  therefore  that  no  weirs  can  be 
maintained  on  any  rivers  to  the  prejudice 
of  the  public,  or  even,  as  it  seems,  of  in- 
dividuals, except  such  as  have  existed 
time  out  of  mind,  or  such  as  have  been 
erected  under  local  acts  of  parliament  for 
the  navigation  of  particular  rivers. 

The  provision  of  the  Roman  law  as  to 
the  maintenance  of  public  rivers  (flumina 
publica)  against  any  impediment  to  navi- 
gation, or  against  any  act  by  which  the 
course  of  the  water  is  changed,  are  con- 
tained in  the  Digest  (43,  tit.  12,  13). 

WESTMINSTER  ASSEMBLY  OF 
DIVINES.  One  of  five  bills  to  which 
it  was  proposed  by  the  parliamentary 
commissioners  that  King  Charles  I.  should 
give  his  consent  in  the  negotiations  at 
Oxford  (from  30th  January  to  17th 
April,  1643)  was  entitled  'A  Bill  for 
calling  an  Assembly  of  learned  and  godly 
Divines  and  others  to  be  consulted  with 
^y  the  Parliament  for  the  settling  of  the 
government  and  liturgy  of  the  Church  of 
England,  and  for  the  vindication  and 
clearing  of  the  doctrine  of  the  said  church 
from  false  aspersions  and  interpretations.' 
This  bill  was  afterwards  converted  into 
'  An  Ordinance  of  the  Lords  and  Com- 


mons in  Parliament,'  and  passed  12th 
June,  1643. 

The  persons  nominated  in  the  ordi- 
nance to  constitute  the  assembly  consisted 
of  a  hundred  and  twenty-one  clergymen, 
together  with  ten  lords  and  twenty  com- 
moners as  lay  assessors.  Several  other 
persons  (about  twenty  in  all)  were  ap- 
pointed by  the  parliament  from  time  to 
time  to  supply  vacancies  occasioned  by 
death,  secession,  or  otherwise,  who  were 
called  superadded  divines.  Finally,  two 
lay  assessors,  John  Lord  Maitland  and 
Sir  Archibald  Johnson  of  Warriston,  and 
four  ministers,  Alexander  Henderson  and 
George  Gillespie  of  Edinburgh,  Samuel 
Rutherford  of  St.  Andrew's,  and  Robert 
Baillie  of  Glasgow,  were,  on  the  1 5th  of 
September,  1643,  admitted  to  seats  and 
votes  in  the  assembly  by  a  warrant  from 
the  parliament  as  commissioners  from 
the  Church  of  Scotland.  They  had  been 
deputed  by  the  General  Assembly,  to 
which  body,  and  to  the  Scottish  Conven- 
tion of  Estates,  commissioners  had  been 
sent  from  the  two  houses  of  the  English 
parliament,  and  also  from  the  Assembly 
of  Divines,  soliciting  a  union  in  the  cir- 
cumstances in  which  they  were  placed. 
This  negotiation  between  the  supreme, 
civil,  and  ecclesiastical  authorities  of  the 
two  countries  gave  rise  to  the  Solemn 
League  and  Covenant,  which  was  drawn 
up  by  Henderson,  moderator  (or  presi- 
dent) of  the  General  Assembly,  and, 
having  been  adopted  by  a  unanimous  vote 
of  that  body  on  the  17th  of  August,  was 
then  forwarded  to  the  English  parliament 
and  the  Assembly  of  Divines  at  West- 
minster for  their  consideration. 

The  ordinance  of  the  Lords  and  Com- 
mons by  which  the  Assembly  was  consti- 
tuted only  authorized  the  members,  until 
further  order  should  be  taken  by  the  two 
houses,  "  to  confer  and  treat  among  them- 
selves of  such  matters  and  things  touch- 
ing and  concerning  the  Liturgy,  disci- 
pline, and  government  of  the  Church  of 
England,  or  the  vindicating  and  clearing 
of  the  doctrine  of  the  same,"  &c.  as 
should  be  "  proposed  to  them  by  both  or 
either  of  the  said  houses  of  parliament, 
and  no  other,"  and  to  deliver  their 
opinions  and  advices  to  the  said  houses 
from  time  to  time  in  such  manner  and 
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sort  as  by  the  said  houses  should  be  re- 
quired. They  were  not  empowered  to 
enact  or  settle  anything.  As  the  dis- 
cussions proceeded,  a  discordance  of  prin- 
ciples and  views  upon  various  points  be- 
tween the  ruling  Presbyterian  party  in 
the  Assembly  and  the  growing  Inde- 
pendent or  Erastian  majority  in  the  par- 
liament became  more  evident ;  while  the 
progress  of  events  also  tended  to  separate 
the  two  bodies  more  widely  every  day, 
and  at  last  to  place  them  almost  in  oppo- 
sition and  hostility  to  each  other.  The 
Assembly  of  Divines  continued  to  sit 
under  that  name  till  the  22nd  of  Fe- 
bruary, 1649,  having  existed  five  years, 
six  months,  and  twenty-two  days,  during 
which  time  it  had  met  1 1 63  times.  The 
Scottish  commissioners  had  left  above  a 
year  and  a  half  before.  Those  of  the 
members  who  remained  in  town  were 
then  changed  by  an  ordinance  of  the  pai> 
liament  into  a  committee  for  trying  and 
examining  ministers,  and  continued  to 
hold  meetings  for  this  purpose  every 
Thursday  morning  till  Cromwell's  disso- 
lution of  the  Long  Parliament,  25th  of 
March,  1652,  after  which  they  never  met 
again. 

All  the  important  work  of  the  Assembly 
was  performed  in  the  first  three  or  four 
years  of  its  existence.  On  the  12th  of 
October,  1 643,  the  parliament  sent  them 
an  order  directing  that  they  should 
"  forthwith  confer  and  treat  among  them- 
selves of  such  a  discipline  and  govern- 
ment as  may  be  most  agreeable  to  God's 
holy  word,  and  most  apt  to  procure  and 
preserve  the  peace  of  the  church  at  home, 
and  nearer  agreement  with  the  Church 
of  Scotland  and  other  Reformed  churches 
abroad,  to  be  settled  in  this  church  in 
stead  and  place  of  the  present  church 
government  by  archbishops,  bishops,  &c., 
which  is  resolved  to  be  taken  away ;  and 
touching  and  concerning  the  directory  of 
worship  or  Liturgy  hereafter  to  be  in  the 
church."  This  order  produced  the  As- 
sembly's Directory  for  Public  Worship, 
which  was  submitted  to  parliament  on 
the  20th  of  April,  1644;  and  their  Con- 
fession of  Faith,  the  first  part  of  which 
was  laid  before  parliament  in  the  begin- 
ning of  October,  1 646,  and  the  remainder 
CM  the  26th  of  November  iu  the  same 


year%  Their  Shorter  Catechism  was  pre- 
sented to  the  House  of  Commons  on  the 
5th  of  November,  1647;  their  Larger 
Catechism  on  the  15th  of  September 
1648.  The  other  publications  of  the  As- 
sembly were  only  of  temporary  import- 
ance, such  as  admonitory  addresses  to  the 
parliament  and  the  nation,  letters  to 
foreign  churches,  and  some  controversial 
tracts.  What  are  called  their  Annota- 
tions on  the  Bible  did  not  proceed  from 
the  Assembly,  but  from  several  members 
of  the  Assembly  and  other  clergymen 
nominated  by  a  committee  of  parliament, 
to  whom  the  business  had  been  intrusted. 

The  Directory  of  Public  Worship  was 
approved  of  and  ratified  by  the  General 
Assembly  of  the  Church  of  Scotland  held 
at  Edinburgh  in  February,  1645;  the 
Confession  of  Faith,  by  that  held  in  Au- 
gust, 1647;  the  Larger  and  Shorter  Ca- 
techisms, by  that  held  in  July,  1 648 ;  and 
these  formularies  still  continue  to  consti- 
tute the  authorized  standards  of  that 
establishment.  The  Directory  of  Public 
Worship  was  ratified  by  both  houses  of 
the  English  parliament  on  the  2nd  of 
October,  1644;  and  also  the  doctrinal 
part  of  the  Confession  of  Faith,  with  some 
slight  verbal  alterations,  in  March,  1648. 
On  the  13th  of  October,  1647,  the  House 
of  Commons  passed  an  order  that  the 
Presbyterian  form  of  church  government 
should  be  tried  for  a  year;  but  it  was 
never  conclusively  established  in  England 
by  legislative  authority ;  and  even  whjt 
was  done  by  the  parliament  in  partial 
confirmation  of  the  proposals  of  the  West- 
minster Assembly  of  Divines,  having 
been  done  without  the  royal  assent,  was 
all  regarded  as  of  no  validity  at  the 
Restoration,  upon  which  event  episcopacy 
resumed  its  authority  without  any  act 
being  passed  to  that  effect. 

It  is  remarkable  that  there  is  not  in 
existence,  as  far  as  is  known,  any  com- 
plete account  of  the  proceedings  of  the 
Westminster  Assembly  of  Divines,  either 
printed  or  in  manuscript.  The  official 
record  is  commonly  supposed  to  have 
perished  in  the  fire  of  London.  Three 
volumes  of  notes  by  Dr.  Thomas  Goodwin 
are  preserved  in  Dr.  Williams's  Library, 
Loudon ;  and  two  volumes  by  Geoige 
Gillespie  in  the  Advocate's  Library,  Edin- 
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burgh.  Baillie's  Letters,  however,  con- 
tain very  full  details  of  what  was  done 
during  the  period  of  his  attendance ;  and 
a  .Journal  kept  by  Lightfoot  has  also  been 
printed.  Much  information  is  to  be  found 
scattered  in  various  works,  such  as  Reid's 
'  Memoirs  of  the  Westminster  Divines ;' 
Orme's  *  Life  of  Owen ;'  and  especially 
Neal's  '  History  of  the  Puritans/  The 
only  work  that  has  appeared  professing 
to  be  a  '  History  of  the  Westminster  As- 
sembly of  Divines'  is  a  12mo.  volume,  of 
390  pages,  with  that  title,  by  the  Rev. 
W.  M.  Hetherington,  then  minister  of 
Torphichen,  published  at  Edinburgh  in 
the  year  1843.  The  reader  is  referred 
for  a  further  account  of  the  sources  of 
information  on  the  subject  to  Mr.  He- 
tberington's  Preface,  and  to  a  note  on 
p.  521  of  Aiton's  '  Life  and  Times  of 
Alexander  Henderson,'  8vo.,  Edinburgh, 
1836. 

WHIG.  Different  accounts  are  given 
of  the  origin  of  this  word.  Burnet,  in 
his  'History  of  his  Own  Time'  (i.  43), 
under  the  year  1648,  says,  "The  south- 
west counties  of  Scotland  have  seldom 
corn  enough  to  serve  them  round  the 
year;  and  the  northern  parts  producing 
more  than  they  need,  those  in  the  west 
came  in  the  summer  to  buy  at  Leith  the 
stores  that  came  from  the  north ;  and 
from  a  word  whiggam,  used  in  driving 
their  horses,  all  that  drove  were  called 
7chigjamorsa.nd  shorter  the  whiggs.  Now, 
in  that  year,  after  the  news  came  down 
of  Duke  Hamilton's  defeat,  the  ministers 
animated  their  people  to  rise  and  march 
to  Edinburgh  ;  and  they  came  up  march- 
ing on  the  head  of  their  parishes,  with  an 
unheard  of  fury,  praying  and  preaching 
all  the  way  as  they  came.  The  Marquis 
of  Argyle  and  his  party  came  and  bearded 
them,  they  being  about  GOUO.  This  was 
;alled  the  whiggamors'  inroad ;  and  ever 
after  that  all  that  opposed  the  court  came 
in  contempt  to  be  called  whiggs;  and 
from  Scotland  the  word  was  brought  into 
England,  where  it  is  now  one  of  our  un- 
happy terras  of  distinction." 

Whig  has  long  been  the  name  of  the 
one  of  the  two  great  political  parties  in 
the  state;  the  other  is  Tory.  [Tory.] 
The  Whigs  of  the  last  century  and  a  half 
ure  generally  viewed  as  the  representa- 


tives of  the  friends  of  reform  or  change 
in  the  antient  constitution  of  the  country, 
ever  since  the  popular  element  became 
active  in  the  legislature,  whether  they 
were  called  puritans,  non-conformists, 
round-heads,  covenanters,  or  by  any  other 
name.  Down  to  the  Revolution  of  1688 
the  object  of  this  reform  party  was  to 
make  such  change ;  since  that  event,  at 
least  till  recently,  it  has  principally  been 
to  maintain  the  change  then  made.  Of 
course,  however,  this  party,  like  all  other 
parties,  has  both  shifted  or  modified  its 
professions,  principles,  and  modes  of 
action  within  certain  limits  from  time  to 
time,  in  conformity  with  the  variation  of 
circumstances,  and  has  seldom  been  with- 
out several  shades  of  opinion  among  the 
persons  belonging  to  it  in  the  same  age. 
These  differences  have  been  sometimes  less, 
sometimes  more  distinctive ;  at  one  time  re- 
ferring to  matters  of  apparently  mere  tem- 
porary policy,  as  was  thought  to  be  the 
case  when  the  Whigs  of  the  last  age,  soon 
after  the  breaking  out  of  the  French  revo- 
lution, split  into  two  sections,  which  came 
to  be  known  as  the  Old  and  the  New 
Whigs ;  at  another,  seeming  to  involve 
so  fundamental  a  discordance  of  ultimate 
views  and  objects,  if  not  of  first  princi- 
ples, as  perhaps  to  make  it  expedient  for 
one  extreme  of  the  party  to  drop  the 
name  of  Whig  altogether,  and  to  call  it- 
self something  else,  as  we  have  seen  the 
Radicals  do  in  our  own  day.  All  parties 
in  politics  indeed  are  liable  to  be  thus 
drawn  or  forced  to  shift  their  ground 
from  time  to  time  ;  even  that  party  whose 
general  object  is  to  resist  change  and  to 
preserve  what  exists,  although  it  has  no 
doubt  a  more  definite  course  marked  out 
for  it  than  the  opposite  party,  must  still 
often,  as  Burke  expresses  it,  vary  its 
means  to  secure  the  unity  of  its  end  ;  be- 
sides, upon  no  principles  will  precisely 
the  same  objects  seem  the  most  desirable 
or  important  at  all  times.  But  the  inno- 
vating party,  or  party  of  the  movement, 
is  more  especially  subject  to  this  change 
of  views,  aims,  and  character :  it  can,  pro- 
perly speaking,  have  no  fixed  principles ; 
as  soon  as  it  begins  to  assume  or  profess 
such,  it  loses  its  true  character  and  really 
passes  into  its  opposite.  Accordinirly,  in 
point  of  fact,  much  of  what  was  once 
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Whiggism  has  now  become  Toryism  or 
Conservatism,  the  changes  in  the  consti- 
tution which  were  formerly  sought  for 
being  now  attained;  and,  on  the  other 
hand,  as  new  objects  have  presented  them- 
selves to  it,  Whiggism  has,  in  so  far  as  it 
retains  its  proper  character,  put  on  new 
aspects,  and  even  taken  to  itself  new 
names. 

WIFE;  HUSBAND  and  WIFE. 
Many  of  the  legal  incidents  of  the  rela- 
tion of  husband  and  wife,  or,  as  they  are 
called  in  our  law  books.  Baron  and  Feme, 
have  been  already  noticed:  the  mode 
of  contracting  the  relation  under  Mar- 
riage, and  of  dissolving  it,  under  Di- 
vorce ;  the  provision  for  the  wife  out  of 
her  husband's  real  estates,  made  by  the 
common  law  and  modified  by  statute,  is 
treated  of  under  Dower;  and  the  right 
of  the  husband  to  a  life  interest  in  his 
wife's  estates  of  inheritance  if  he  sur- 
vives her  and  has  had  by  her  a  child 
capable  of  inheriting,  under  Courtesy  of 
England  ;  the  provision  which  may  be 
made  for  the  husband,  the  wife,  and  the 
oifspring  of  the  marriage  belongs  to  the 
subjects  of  Settlement  and  Jointure ;  and 
the  nature  of  the  property  which  the  wife 
may  have  independently  of  her  husband 
belongs  to  the  subjects  of  Paraphernalia, 
Pin-money,  and  Separate  Property.  The 
article  Parent  and  Child  shows  the 
relation  of  both  parents  to  the  children  of 
the  marriage. 

The  common  law  treats  the  wife  (whom 
it  calls  a  feme  covert,  and  her  condition 
coverture)  as  subject  to  the  husband,  and 
permits  him  to  exercise  over  her  reason- 
able restraint;  but  the  wife  may  obtain 
security  that  the  husband  shall  keep  the 
peace  towards  her,  and  also  the  husband 
may  have  it  against  the  wife.  The  hus- 
band and  wife  are  in  some  respects  legally 
one  person.  Hence  a  wife  cannot  sue 
separately  from  her  husband  for  injuries 
done  to  her  or  her  property,  or  be  sued 
alone  for  debts,  unless  her  husband  shall 
have  abjured  or  been  banished  the  realm ; 
or  unless  where  she  is  separated  from  him 
and  has  represented  herself  as  a  single 
'.^oman,  or  where,  by  particular  customs, 
the  is  permitted  to  trade  alone,  as  in 
London ;  but  even  here  the  husband 
bhould  be  joined  as  defendant  by  way  of 


conformity,  though  execution  will  issue 
against  the  wife  alone.  For  injuries  to 
the  wife's  person  or  property  the  remedy 
is  by  a  joint  action.  They  cannot  con- 
tract with  or  sue  one  another ;  and  com- 
pacts made  between  them  and  all  debts 
contracted  towards  each  other  when  single 
(except  contracts  made  in  consideration 
and  contemplation  of  marriage)  are  made 
void  by  their  union.  This  rule  does  not, 
however,  apply  to  debts  due  from  the 
husband  to  the  wife  in  a  representative 
character  as  administratrix  or  executrix. 
They  cannot  directly  make  grants  one  to 
another  to  take  effect  during  the  joint 
lives ;  nor  can  the  wife,  except  in  the  ex- 
ercise of  a  power,  devise  lands  to  her 
husband  or  to  any  other  person  unless 
(as  it  is  said)  by  the  custom  of  London 
and  York ;  but  the  husband  may  devise 
or  bequeath  to  his  wife  property  to  be  en- 
joyed by  her  after  his  death.  They  can- 
not give  evidence  touching  one  another 
in  civil  matters,  with  this  exception,  that 
under  the  6  Geo.  IV.  c.  16,  s.  37,  a  bank- 
rupt's wife  may  be  examined  touching 
the  estate  of  her  husband,  and  she  is  sub- 
ject to  the  usual  penalties  if  she  sup- 
presses or  falsifies  facts.  In  criminal 
prosecutions  for  injuries  done  by  either 
party  to  the  person  of  the  other,  the 
injured  party  may  be  a  witness.  With 
the  person  of  his  wife  the  husband  takes 
the  liability  to  her  debts  contracted  before 
marriage;  but  those  debts  are  only  re- 
coverable during  the  wife's  life.  If  she 
dies  before  him,  he  is  relieved  from  that 
responsibility,  whatever  fortune  he  may 
have  had  with  her,  except  that  he  must 
apply  to  the  discharge  of  such  debts  any 
assets  which  he  acquires  as  his  wife's  ad- 
ministrator. As  the  wife  is  supposed 
to  be  under  the  perpetual  control  of 
her  husband,  she  is  free  from  responsi- 
bility for  offences  short  of  murder  and 
treason  committed  at  his  instigation — the 

[  evidence  of  that  instigation  being  his 
presence  during  the  commission  of  the 
oflence.  For  the  same  reason  all  deeds 
executed  by  her  are  void,  unless  by  virtue 
of  powers   given   to   her  or  under  the 

'  guarantee  of  certain  solemnities  the  ob- 
ject of  which  is  to  ensure  her  free  agency. 
A  disposition  by  a  woman  of  her  property 
after  the  commencement  of  a  treaty  for 
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marriage,  without  the  privity  and  con- 
currence of  her  intended  husband,  is  con- 
sidered by  courts  of  equity  to  be  fraudu- 
lent, and  will  be  set  aside  after  the  mar- 
liage ;  and  by  the  act  1  Vic.  c.  26,  passed 
in  1837,  a  will  made  before  marriage, 
either  by  a  man  or  a  woman,  is  revoked 
by  the  subsequent  marriage  of  the  party 
who  has  made  it  [Will  and  Testa- 
ment.] 

This  legal  identity  cannot  be  dissolved 
by  any  voluntary  act  of  the  parties.  Con- 
sequently no  deed  of  separation,  unless  it 
contains  an  immediate  and  certain  pro- 
vision for  the  wife,  and  no  advertisement 
or  other  public  notice  will  relieve  a  hus- 
band from  the  liability  to  provide  his 
wife  with  necessaries  fitting  to  her  rank 
in  life  (the  question  of  fitness  being  de- 
cided by  a  jury),  or  from  the  duty  of 
paying  the  debts  contracted  for  such  ne- 
cessaries, if  she  has  been  driven  from  his 
house  by  his  misconduct.  On  the  other 
hand,  a  wife  cannot  recover  at  law  from 
her  husband  from  whom  she  lives  apart 
any  allowance  which  he  has  contracted 
with  herself  tx)  pay  her  in  consideration 
of  the  separation,  if  he  desires  that  their 
union  should  be  renewed.  A  deed  of 
separation  is  not  a  sufficient  answer  to  a 
suit  promoted  by  either  party  for  restitu- 
tion of  conjugal  rights ;  nor  is  it  an  an- 
swer to  the  charge  of  adultery  committed 
either  before  or  after  separation,  for 
though  "  the  ecclesiastical  court  does  not 
look  upon  articles  of  separation  with  a 
favourable  eye,  yet  they  are  not  held  so 
odious  as  to  be  considered  a  bar  to  adul- 
tery." (Haggards  Consistory  Reports, 
i.  143.) 

A  divorce  can  only  be  obtained  by  act 
of  parliament,  as  explained  in  Adul- 
tery and  Divorce.  A  separation  may 
be  obtained  by  sentence  of  divorce  pro- 
nounced by  the  ecclesiastical  courts  for 
conjugal  infidelity  or  cruelty  on  the  part 
of  the  husband ;  but  this  is  not  a  dissolu- 
tion of  the  marriage. 

Considerable  difficulty  has  arisen  out 
of  the  conflict  between  the  law  of  Eng- 
land and  Scotland,  in  consequence  of 
marriages  celebrated  in  England  having 
been  dissolved  by  judicial  sentence  in 
Scotland.  Some  of  the  cases  are  given 
in  Burge's  Commentaries,  &c.  i.  668,  &c 


The  sentence  of  separation  relieves  the 
husband  of  his  responsibility  for  his 
wife's  debts  contracted  after  the  sentence 
is  pronounced,  or,  in  case  of  his  wife's 
adultery,  contracted  after  the  discovery 
of  the  adultery  and  the  consequent  sepa- 
ration ;  for  if  no  separation  takes  place, 
or  if  the  husband  abandons  his  usual  re- 
sidence to  his  wife  and  her  paramour,  be 
will  be  liable  to  debts  contracted  by  her 
with  tradesmen  who  are  ignorant  of  the 
facts.  By  the  common  law,  also,  a  hus- 
band is  not  liable  for  the  debts  of  his 
wife  contracted  after  she  has  quitted  his 
house  without  sufficient  cause,  and  he  has 
given  particular  notice  to  the  tradesmen 
that  he  will  not  pay  her  debts.  Nor  is 
he  liable  for  debts  contracted  while  she  is 
living  in  open  adultery.  If  the  separa- 
tion is  obtained  by  the  wife  on  account  of 
the  cruelty  or  adultery  of  her  husband, 
the  spiritual  court  compels  him  to  main- 
tain her  (if  her  separate  property  will  not 
enable  her  to  live  according  to  her  rank 
in  life)  by  requiring  him  to  make  her  an 
allowance  proportionate  to  his  means. 
[Alimony.] 

Though  a  woman  cannot  take  by  direct 
grant  from  her  husband,  she  can  take  by 
a  grant  made  by  her  husband  to  trustees 
for  her  benefit.  She  can  also  acquire 
lands  by  descent  and  by  purchase  [Pur- 
chase]. 

By  the  common  law  the  husband  ac- 
quires all  the  personal  property  which 
the  wife  has  at  the  time  of  the  marriage, 
and  also  all  that  accrues  to  her  during 
the  marriage.  He  also  acquires  all  her 
chattels  real  or  leasehold  interests ;  yet  if 
a  settlement  has  not  been  made  on  her  ex- 
pressly in  consideration  of  her  fortune, 
those  portions  of  her  personal  property 
which  consist  of  securities  for  money  or 
beneficial  contracts,  and  her  chattels  real, 
survive  to  herself,  if  the  securities  have  not 
been  realised  and  the  chattels  real  have 
not  been  aliened,  during  his  life  by  her 
husband  :  a  marriage  settlement  does  not 
deprive  her  of  this  right  with  regard  to 
things  in  action  acquired  subsequently  to 
the  execution  of  the  settlement,  unless  it 
expressly  reserves  to  the  husliand  future 
as  well  as  present  personalty.  If  a  hus- 
band requires  the  intervention  of  a  court 
of  equity  for  the  purpose  of   reducing 
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into  possession  his  wife's  property,  the 
court  will  require  him  to  make  on  her  a 
settlement  proportionate  to  the  benefit 
which  he  derives.  Usually  one  half  of 
the  fund  is  settled  upon  the  wife  and 
children,  but  the  court  takes  all  the 
circumstances  into  consideration ;  espe- 
cially whether  any  settlement  already 
exists :  and  it  will  not  grant  its  aid  to  the 
wife  who  demands  a  settlement,  if  she  is 
the  born  subject  of  a  state  which  gives 
the  whole  property  of  the  wife  to  the  hus- 
band. The  adultery  of  the  wife  deprives 
her  of  her  equity  (unless  she  has  been  a 
ward  of  court  married  without  the  con- 
sent of  the  court)  ;  but  her  delinquency 
will  not  induce  the  court  to  vest  the 
whole  of  her  property  in  her  husband 
because  he  does  not  maintain  her.  The 
court  will  secure  the  property  for  the 
benefit  of  the  survivor  and  the  children. 
On  the  other  hand,  in  case  of  the  cruelty 
of  the  husband,  or  his  desertion  of  his 
wife,  the  court  will  award  to  her  and  her 
children  not  only  the  whole  principal,  but 
the  interest  of  the  property  in  question. 

The  husband  is  entitled  during  his 
life  to  the  profits  of  his  wife's  freehold 
estates  of  which  she  is  seised  at  the 
time  of  marriage  or  during  the  coverture. 
By  the  common  law  a  husband  might 
aliene  his  wife's  real  estate  by  feoffment 
or  fine,  or  lease  it  for  her  life  or  that  of 
the  tenant,  and  she  was  left  to  her  re- 
medy if  she  survived  him,  or  her  heir  at 
law  had  his  remedy  if  the  husband  sur- 
vived: if  they  neglected  that  remedy,  the 
alienation  by  the  husband  was  good ;  but 
by  the  32nd  Henry  VIII.  c.  28,  the  wife 
or  her  heir  may  enter  and  defeat  the  hus- 
band's act.  By  that  statute  tlie  lease  of 
lands  held  by  a  man  in  right  of  his  wife,  or 
jointly  with  her,  is  good  against  husband 
and  wife  if  executed  by  both  ;  the  lease 
may  be  for  years  or  for  life,  but  it  must 
relate  to  land  usually  leased,  it  must  not 
be  by  anticipation  or  in  consideration  of 
a  fine ;  it  must  reserve  a  fair  yearly  rent 
to  the  husband  and  wife  and  heirs  of  the 
wife ;  and  the  husband  is  restricted  from 
aliening  or  discharging  the  rent  for  a 
longer  term  than  his  own  life.  If  how- 
ever the  wife  receives  rent  after  her  hus- 
V-and's  death  upon  any  lease  of  her  estate 
improperly  granted  by  him,  she  confirms 


that  lease.  A  wife's  copyhold  estates  are 
forfeited  to  the  lord  by  any  such  acts  of 
her  husband  as  are  ruinous  to  the  estate 
{e.g.  waste\  as  destroy  the  tenure  {e.g.  an 
attempt  to  convert  it  into  a  freehold),  or 
otherwise  deprive  the  lord  of  his  rights, 
as  a  positive  refusal  to  pay  rent  or  per- 
form service.  But  courts  of  equity  will 
relieve  the  tenant  when  the  forfeiture  is 
not  wilful  or  can  be  compensated.  The 
enfranchisement  of  the  wife's  copyhold 
estate  by  the  husband  does  not  alter  the 
mode  of  descent,  but  the  estate  will  go  to 
the  wife's  and  not  to  the  husband's  heirs. 
Husband  and  wife  to  whom  freehold  or 
copyhold  lands  are  given  or  devised  take 
in  entireties,  and  not  as  joint  tenants ;  they 
are  jointly  seised,  but  neither  can  aliene 
without  the  consent  of  the  other,  and  the 
lands  will  belong  to  the  survivor. 

As  to  the  wife's  Dower,  see  that  ar- 
ticle. 

The  Statute  of  Distributions  (22  &  23 
Car.  II.  c.  10)  gives  to  the  widow  of  an 
intestate  husband  (if  her  claim  has  not 
been  barred  by  settlement)  one-third  of 
his  personal  property  when  there  is  issue 
of  the  marriage  living,  and  one-half 
when  there  is  none.  But  the  widow  of 
a  freeman  of  the  city  of  London,  or  of  an 
inhabitant  of  the  ecclesiastical  province 
of  York  (excepting  the  diocese  of  Ches- 
ter), if  the  husband  die  intestate,  leav- 
ing personal  property  more  than  suffi- 
cient to  pay  his  debts  and  funeral  ex- 
penses, is  entitled  to  the  furniture  of  her 
bedchamber  and  her  apparel  {widow's 
chamber),  or  to  50/.  in  lieu  of  it  if  her 
husband's  pereonalty  is  worth  2000/. ; 
then  the  personal  estate  is  divided  into 
three  parts,  whereof  one-third  goes  to  the 
widow,  one  to  the  children,  and  one  (the 
dead  man's  share)  to  his  administrator. 
Of  this  last  share  the  widow  is  entitled 
under  the  Statute  of  Distributions,  which 
regulates  the  division  of  it,  to  one-third 
if  there  is  a  child,  and  one-half  if  there  i« 
not.  The  benefit  of  this  custom  cannot 
be  taken  from  the  widow  by  any  fraudu- 
lent device,  such  as  a  gift  by  the  hus- 
band to  a  third  party  whilst  he  was  at 
the  point  of  death ;  or  a  gift  with  a  re- 
servation that  it  should  only  take  effect 
after  his  death. 

Marriage  revokes  powers  of  attorney 
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previously  granted  by  the  wife,  and  dis- 
ables her  from  granting  them ;  but  it 
does  not  disable  her  from  accepting  such 
a  power,  or  from  acting  on  one  granted 
to  her  before  coverture.  She  may  also 
be  attorney  for  her  husband.  She  can  be- 
queath her  personal  estate  by  will  under 
a  power. 

The  separation  of  husband  and  wife, 
and  the  effect  of  deeds  made  by  them 
either  in  consequence  or  in  contemplation 
of  such  an  event  involves  many  difficult 
questions.  The  ecclesiastical  courts  con- 
sider all  deeds  of  separation  and  all  cove- 
nants in  the  nature  of  such  deeds  to  be 
void.  The  courts  of  law,  however,  not 
only  have  supported  such  deeds  against 
the  husband,  but  have  enforced  a  cove- 
nant made  by  him  with  his  wife's  trustees 
to  pay  her  an  annuity  as  a  separate  main- 
tenance in  the  event  of  their  future  sepa- 
ration, with  the  approbation  of  the  trus- 
tees. Whether  such  a  covenant  would  now 
be  supported  by  the  courts  of  law  is  very 
doubtful.  In  order  to  render  a  deed  of 
separation  valid,  it  ought  to  be  made  by 
the  husband  and  wife,  with  trustees  for 
the  wife,  and  any  provision  made  in  it  by 
the  husband  ought  to  be  for  a  valid  con- 
sideration, such  as  a  covenant  on  the  part 
of  the  trustees  to  relieve  the  husband  from 
the  wife's  debts  or  maintenance-,  the 
cruelty,  or  adultery,  or  desertion  of  the 
husband  is  a  consideration,  because  the 
wife  might  have  sued  him  in  the  ecclesi- 
astical courts,  and  obtained  alimony.  But 
courts  of  equity  will  not  interfere  to  en- 
force such  deeds,  though  by  a  strange 
inconsistency  they  will  enforce  the  hus- 
band's covenant  for  a  separate  mainte- 
nance if  made  through  the  intervention 
of  trustees,  and  indeed  in  certain  rare 
cases  if  made  between  the  husband  and 
wife  alone.  Nor  is  the  adultery  of  the 
wife  a  sufficient  answer  to  her  claim  to 
the  separate  maintenance.  It  is  doubtful 
whether  the  wife  can  anticipate  or  dis- 
pose of  this  kind  of  allowance;  the  more 
so,  because  it  ceases  if  the  cohabitation 
is  renewed,  or  is  only  prevented  by  the 
perverseness  of  the  wife.  The  ecclesias- 
tical courts  permit  husband  and  wife  to 
be  sued  separately. 

A  queen- regnaut  is  legally  a  feme  sole 


or  single  woman :  and  so  is  a  queen-con' 
sort  as  to  property. 

(Roper's  Law  of  Husband  and  Wife 
edited  by  Jacob.) 
WIFE,  ROMAN.  [Marriage.] 
WIFE.  (Scotland).  The  moveable  or 
personal  estate  of  a  husband  and  wife  is 
under  the  administration  of  the  husband  ; 
according  to  the  phraseology  of  the  law 
it  is  called  *'  the  goods  in  communion," 
because  on  the  dissolution  of  the  marriage 
by  the  death  of  either  party,  it  falls  to  be 
so  divided  that  if  there  be  issue  of  the 
marriage  a  third,  and  if  there  be  no  issue; 
a  half,  goes  to  the  nearest  of  kin  or  to  the 
legatees  of  the  deceased,  whether  hus- 
band or  wife,  the  remainder  being  the 
property  of  the  survivor.  During  the 
continuance  of  the  marriage  the  hus- 
band's right,  as  administrator,  is  in  all 
respects  equivalent  to  the  right  of  a  pro- 
prietor ;  and  whether  the  common  pro- 
perty has  been  acquired  by  himself  or  by 
the  wife,  it  is  entirely  at  his  disposal,  in 
so  far  as  that  disposal  is  intended  to  have 
effect  during  his  lifetime.  His  right  of 
bequeathing  it  is  limited  by  the  Scottish 
law  of  succession.  [Will.]  As  the  hus- 
band has  the  administration  of  the  wife's 
property,  he  is  responsible  not  only  to  tlie 
extent  of  the  goods  in  communion,  but 
personally,  for  the  wife's  obligations, 
whether  contracted  before  or  after  mar- 
riage. Action  against  a  wife  for  debts 
contracted  before  marriage  is  laid  against 
herself,  but  her  husband  is  cited  as  ad- 
ministrator of  the  goods  in  communion, 
and  while  all  "diligence"  or  execution 
for  attaching  property  falls  on  the  goods 
in  communion,  he  is  liable  to  whatever 
execution  may  proceed  against  the  per- 
son. In  case  of  the  dissolution  of  the 
marriage  before  execution,  the  execution 
will  proceed  only  against  the  portion  of 
the  goods  in  communion  which  falls  to 
the  share  of  the  wife  or  to  her  represen- 
tatives, and  will  not  lie  against  the  per- 
son of  the  husband.  No  suit  can  be  raised 
against  a  married  woman  unless  the  hus- 
band has  been  made  a  party.  The  wife 
cannot  of  herself  enter  into  a  contract 
exigible  by  execution  against  the  goods 
in  communion  and  the  person  of  her  hui" 
band,  unless  in  certain  cases  in  which  by 
general  law  or  by  practice  she  holds  an 
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agency.  To  this  effect  she  is  praeposita 
jiegotiis  domesticis,  and  whatever  debts 
she  incurs  for  household  purposes  are 
debts  against  the  husband.  The  husband 
may  discharge  himself  from  debts  so  in- 
curred, by  suing  out  an  "  inhibition " 
against  her  in  the  Court  of  Session.  The 
sphere  of  her  authority  may  be  enlarged 
by  her  husband  intrusting  to  her  the 
management  of  any  department  of  busi- 
ness, and  she  will  then,  as  ostensibly  au- 
thorized to  represent  him  in  the  transac- 
tions relating  to  the  business,  render  him 
responsible  for  the  performance  of  her 
acts,  as  a  principal  is  responsible  for 
those  of  his  agent.  A  wife's  agency  will 
not  extend,  without  special  authority,  to 
the  borrowing  of  money. 

Heritable  property  (a  term  nearly 
equivalent  to  that  of  real  property  in 
England)  belonging  to  either  party  is  in 
the  administration  of  the  husband.  He 
can,  however,  grant  no  lease  of  his  wife's 
heritable  property,  to  last  beyond  his  own 
life,  without  her  concurrence.  On  the 
other  hand,  from  the  date  of  the  procla- 
mation of  the  banns,  all  deeds  granted  by 
the  wife  are  null  if  they  do  not  bear  the 
husband's  concurrence.  His  right  of  ad- 
ministration, including  the  necessity  for 
his  concurrence  in  the  wife's  deeds,  may 
be  excluded,  either  generally  or  in  rela- 
tion to  some  particular  estate.  The  for- 
mer can  only  take  place  by  his  resigning 
his  jus  mariti  in  an  antenuptial  contract 
of  marriage ;  the  latter  may  be  accom- 
plished by  the  special  exclusion  of  the 
jus  mariti  in  the  title  of  any  estate  con- 
veyed to  the  wife.  Every  deed  executed 
by  a  wife  is  presumed  to  have  been  exe- 
cuted under  the  coercion  of  her  husband, 
and  is  reducible  as  a  deed  executed  under 
the  effect  of  force  and  fear,  unless  the 
wife  ratify  it  by  oath  before  a  magistrate. 
On  occasion  of  the  ratification,  not  only 
must  the  husband  be  absent,  but  the  act 
of  ratification  must  bear  that  he  was  so. 

A  separation  of  married  parties  may 
take  place  either  by  judicial  interference 
or  voluntary  contract.  Actions  of  judi- 
.:ial  separation  proceed  before  the  court 
of  session,  which  in  such  cases  exercises 
Its  consistorial  jurisdiction  as  succeeding 
to  the  commissary  court.  Personal  vio- 
lence or  acts  physically  or  morally  in- 


jurious on  the  part  of  the  husband,  will 
justify  a  judicial  separation  at  the  suit  of 
the  wife.  That  the  husband  insisted  on 
retaining  a  servant  with  whom  he  had 
held  an  illicit  intercourse  before  the  mar- 
riage was  held  a  ground  of  judicial  se- 
paration. (Letham  v.  Letham.  8th  March, 
1823,  2  S.  D,  284.)  In  judicial  separa- 
tions at  the  instance  of  the  wife,  an  ali- 
mentary allowance  is  awarded  to  her 
against  the  husband,  proportioned. to  his 
means.  When  a  husband  abandons  his 
wife,  an  alimentary  allowance  will  be 
awarded  to  her  without  a  judicial  separa- 
tion. A  voluntary  separation  may  take 
place  by  mutual  agreement,  but  in  such  a 
case  an  alimentary  allowance  will  not  be 
awarded  unless  it  has  been  stipulated  for. 
It  is  in  a  wife's  power,  however,  notwith- 
standing a  voluntary  separation,  to  sue 
for  judicial  separation  if  the  previous 
conduct  of  the  husband  towards  her  would 
justify  it,  and  thus  obtain  an  award  of 
alimony.  The  husband  whose  wife  is 
either  judicially  or  voluntarily  separated 
from  him  ceases  to  be  responsible  for  the 
debts  incurred  by  her  after  the  date  of 
the  separation.  Her  own  property  is 
liable  to  execution  for  her  obligations, 
but  not  her  person,  unless  her  husband 
be  living  out  of  Scotland,  in  which  case 
it  has  been  decided  that  a  wife  transact- 
ing business  on  her  own  account  is  liable 
to  diligence  against  her  person,  or  arrest 
and  imprisonment.  (Orme  v.  Diffora, 
3()th  November,  1833,  12  S.  D.  149.) 
The  husband  has  the  uncontrolled  cus- 
tody of  the  children  of  the  marriage 
during  pupillarity.  The  court  of  session 
will  interfere  for  their  protection  in  the 
case  of  their  personal  ill-usage,  or  of 
danger  of  contamination,  but  not  on  the 
ground  of  a  special  estate  being  settled 
on  a  child  by  a  third  party. 

On  the  dissolution  of  a  marriage  by 
the  death  of  either  party,  an  anterior 
question  to  that  of  the  distribution  of  the 
property  is,  whether  the  marriage  was 
permanent  A  permanent  marriage  is 
one  which  has  lasted  for  a  year  and  part 
of  a  day,  or  of  which  a  living  child  has 
been  born.  In  the  case  of  dissolution  by 
death  of  a  marriage  not  permanent,  there 
is  a  question  of  accounting,  and  the  pro^ 
perty  of  the  parties  is,  as  nearly  as  cir» 
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cumstances  will  permit,  so  distributed  as 
it  would  have  been  had  no  marriage  be- 
tween them  been  solemnized.  In  the  case 
of  a  permanent  marriage,  the  moveable 
property  is  divided  as  above  stated,  the 
survivor  getting  a  half,  if  there  is  no 
issue,  and  a  third  if  there  is  issue.  Of 
any  real  property  in  which  a  wife  dies  in- 
feft,  if  there  has  been  a  living  child  born 
of  the  marriage,  and  if  there  is  no  sur- 
viving* issue  of  the  wife  by  a  former  mar- 
riage, the  widt)wer  enjoys  the  life-rent 
use :  this  is  called  "  the  courtesy  of  Scot- 
land." A  widow  enjoys  the  life-rent  of 
one-third  part  of  the  lands  over  which 
her  husband  has  died  infeft,  by  way  of 

Terce."  The  distribution  of  the  pro- 
perty, personal  or  heritable,  may  be  other- 
wise arranged  by  antenuptial  contract,  or 
equivalents  to  the  property  to  which  a 
party  would  succeed  may  be  made  by  the 
settlements  of  the  deceased. 

On  the  dissolution  of  marriage  by  di- 
vorce [Divorce],  the  offending  party 
forfeits  whatever  provisions,  legal  or 
conventional,  he  or  she  might  be  entitled 
to  from  the  marriage  :  and  the  innocent 
party,  at  whose  instance  the  suit  of  divorce 
is  brought,  retains  whatever  benefits, 
legal  or  conventional,  he  or  she  may 
have  become  entitled  to  by  the  marriage. 
It  follows,  that  when  the  divorce  proceeds 
at  the  suit  of  the  wife,  she  obtains,  at  the 
date  of  the  decree  of  divorce,  the  pro- 
visions which,  as  above,  she  would  be 
entitled  to  on  the  death  of  her  husband  ; 
and  that,  on  the  other  hand,  if  the  suit  be 
at  the  instance  of  the  husband,  the  wife 
not  only  loses  her  right  to  such  provisions, 
but  forfeits  to  the  husband  whatever  pro- 
perty she  may  have  brought  into  the 
goods  in  communion. 

WILL  AND  TESTAMENT.  Before 
the  passing  of  the  32  Hen.  VIII.  c.  7, 
commonly  called  the  Statute  of  Wills, 
and  the  34  &  35  of  Henry  VIII.  c.  5. 
there  was  no  general  testamentary  power 
of  freehold  land  in  England,  but  the 
power  of  making  a  will  of  personal  pro- 
perty, appears  to  have  existed  from  the 
earliest  period.  Yet  this  power  did  not 
originally  extend  to  the  whole  of  a  man's 
personal  estate ;  but  a  man's  goods,  after 
paying  his  debts  and  funeral  expenses, 
were  divisible  into  three  equal  parts,  one 


of  which  went  to  his  children,  another  to 
his  wife,  and  the  third  was  at  his  own  dis- 
posal. If  he  had  no  wife  or  no  children, 
he  might  bequeath  one  half,  and  if  he 
had  neither  wife  nor  children,  the  whole 
was  disposable  by  will  (2  Bl.  Comm., 
492  ;  Fitzherbert,  Nat.  Brev.,  122). 
The  law  however  was  gradually  altered 
in  other  parts  of  England,  and  in  the 
province  of  York,  the  principality  of 
Wales,  and  in  the  city  of  London  more 
lately  by  statute,  so  as  to  give  a  man  the 
power  of  bequeathing  the  whole  of  his 
personal  property.  At  present  by  the 
1  Vict  c.  26,  for  the  amendment  of  the 
law  with  respect  to  wills  (whereby  the 
former  statutes  there  enumerated  with 
respect  to  wills  are  repealed,  except  so 
far  as  the  same  acts  or  any  of  them  re- 
spectively relate  to  any  wills  of  estates 
pur  autre  vie  to  which  this  act  does  not 
extend),  it  is  enacted  that  it  shall  be  law- 
ful for  every  person  to  devise,  bequeath, 
and  dispose  of,  by  his  will,  executed  as 
required  by  that  act,  all  real  and  personal 
estate  which  he  shall  be  entitled  to  either 
at  law  or  in  equity  at  the  time  of  his 
death.  Great  alterations  have  been  in- 
troduced into  the  law  of  wills  by  this 
statute ;  but  as  it  does  not  extend  to  any 
will  made  before  the  1st  of  January,  1838, 
it  is  necessary  to  consider  the  law  as  it 
stood  previous  to  the  act. 

In  general  all  persons  are  capable  of 
disposing  by  will  of  both  real  and  per- 
sonal estate  who  have  sufficient  under- 
standing. The  power  of  the  king  to 
make  a  will  is  defined  by  the  39  &  40 
Geo.  III.  c.  88,  s.  10.  By  the  former 
statute  of  wills,  married  women,  persons 
within  the  age  of  twenty-one  years,  idiots 
and  persons  of  nonsane  memory,  were 
declared  incapable  of  making  wills  of 
real  estate.  These  disabilities  also  ap- 
plied to  a  bequest  of  personal  estate, 
except  that  infants  of  a  certain  age, 
namely,  males  of  fourteen  and  females 
of  twelve  might  dispose,  by  will,  of  per- 
sonalty; and  that  by  the  12  Car.  II.  c. 
21,  s.  8,  a  father  under  twenty-one  might, 
by  a  will  attested  by  two  witnesses,  ap- 
point guardians  to  his  children.  But,  by 
the  second  section  of  the  new  Wills  Act, 
no  will  made  by  any  person  under  the 
age  of  twenty-one  years  is  valid ;  and  no 
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will  made  by  any  married  woman  is 
valid,  exept  such  a  will  as  might  have 
been  made  by  a  married  woman  before 
the  passing  of  the  new  act.  The  dis- 
ability of  a  married  woman  is  not  abso- 
lute. She  may  make  a  will  of  her  per- 
sonal property  if  her  husband  consents 
to  that  particular  will,  and  it  will  be 
operative  if  he  survive  her.  The  va- 
lidity of  a  lunatic's  will  depends  upon 
the  state  of  his  mind  at  the  time  of 
making  it.  Persons  born  deaf  and  dumb 
are  presumed  to  be  incapable  of  making 
a  will,  but  the  presumption  may  be 
rebutted  by  evidence.  Blindness  and 
deafness  alone  do  not  produce  incapacity. 
Devises  of  lands  by  aliens  are  at  least 
voidable,  the  crown  being  entitled,  after 
office  found,  to  seize  them  in  the  hands 
of  the  devisee,  as  it  might  have  done  in 
those  of  the  alien  during  his  life. 

Previously  to  the  late  act  the  general 
power  of  testators  was  subject  to  excep- 
tions. Customary  freeholds  and  copy- 
holds were  not  within  the  Statute  of  Wills, 
and  therefore,  unless  where  devisable 
by  special  custom,  could  in  general  be 
l)assed  only  by  means  of  a  surrender  to 
the  use  of  a  will.  By  the  55  Geo.  III. 
c.  192,  the  want  of  a  surrender  was  sup- 
plied in  cases  where  it  was  a  mere  form, 
but  the  act  did  not  apply  to  cases  where 
there  was  no  custom  to  surrender  to  the 
use  of  a  will,  nor  to  what  are  called  cus- 
tomary freeholds.  A  devisee  or  surren- 
deree of  copyholds  could  not  devise  before 
admittance,  though  an  heir-at-law  might. 
Conditions  were  not  devisable,  nor  were 
rights  of  entry  or  action,  nor  contingent 
interests  when  the  person  to  be  entitled 
was  not  ascertained :  lands  acquired  after 
the  execution  of  the  will  also  did  not 
pass  by  it ;  but  by  section  3  of  1  Vict.  c.  2'3, 
the  power  of  disposition  by  will  extends 
to  all  real  and  personal  estate,  and  to  all 
estates,  interests,  and  rights  to  which  the 
testator  may  be  entitled  at  the  time  of 
his  death,  though  acquired  subsequently 
to  the  execution  of  his  will.  There  is  no 
restriction  as  to  the  persons  to  whom  de- 
vises or  bequests  may  be  made  except 
under  the  34  &  35  Hen.  VIII.  c.  5, 
which  forbids  devises  of  lands  to  bodies 
politic  and  corporate.  Exceptions  to 
this    statute    have  been  iutroduced  by 


the  43  Geo.  III.  c.  107,  and  43  Geo. 
III.  c.  108,  which  authoi-ize  devises  of 
lands  to  the  governors  of  Queen  Anne's 
Bounty,  and  for  the  erection  or  repair  of 
churches  or  chapels,  the  enlargement  of 
churchyards  or  of  the  residence  or  glebe 
for  ministers  of  the  Church  of  England. 
Alienage  cannot  be  properly  called  an 
incapacity  to  take  by  devise,  as  the  de- 
vised lands  remain  in  the  alien  till  office 
found,  when  they  vest  in  the  crown.  By 
the  9  Geo.  II.  c.  36,  no  lands  or  personal 
estate  to  be  laid  out  in  the  purchase  of  or 
charged  on  land  can  be  given  to  any  cha- 
ritable use  by  way  of  devise.  [Mort- 
main.] By  the  40  Geo.  III.  c.  98,  no 
disposition  of  property  can  be  made  by 
will  or  otherwise,  so  as  to  accumulate  the 
income  for  a  longer  period  than  for 
twenty- one  years  after  the  death  of  the 
settlor,  or  during  certain  minorities  [Ac- 
cumulation] ;  and  by  what  is  called  the 
rule  against  perpetuities,  no  property  can 
be  settled  by  deed  or  will  so  as  to  be  in- 
alienable for  more  than  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards. 

Before  the  1  Vict.  c.  26  wills  of  per- 
sonal estate  might  even  be  nuncupative, 
that  is  to  say,  might  be  declared  by  the 
testator  without  writing  before  witnesses, 
provided  they  were  made  in  conformity 
with  the  directions  contained  in  the  19ih 
section  of  the  Statute  of  Frauds  (29  Car. 
II.  c.  3).  A  will  of  freehold  lands  of 
inheritance  was  required  to.  be  executed 
in  the  manner  prescribed  by  the  5th  sec- 
tion of  the  Statute  of  Frauds,  which 
required  it  to  be  signed  by  the  party  de- 
vising, or  by  some  other  person  in  his 
presence  and  by  his  express  direction, 
and  to  be  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more 
credible  witnesses.  The  term  "  credible," 
which  gave  rise  to  much  discussion  under 
the  old  law,  is  omitted  in  the  new  act, 
and  it  is  enacted  in  the  14th  section  that 
no  will  is  to  be  void  on  account  of  the 
incompetency  of  any  attesting  witness. 
By  the  15th  section  gifts  to  attesting  wit- 
nesses or  their  wives  or  husbands  are 
declared  void.  This  is  an  extension  of 
the  25  Geo.  II.  c.  26,  which  related  only 
to  wills  which  at  that  time  required  the 
attestation  of  witnesses,  that  is  to  say,  to 
wills  of  real  estate.    The  words  as  to 
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wives  or  husbands  are  new.  The  signa- 
ture of  the  testator  was  not  required  for 
the  validity  of  a  will  of  personalty  or  of 
cjopyholds,  whether  the  instrument  was  in 
his  own  hand-writing  or  in  that  of  an- 
other. But  by  the  9th  section  of  1  Vict, 
c.  26,  no  will,  whether  of  real  or  personal 
estate,  is  to  be  valid  unless  it  be  in  writ- 
ing, and  signed  at  the  foot  or  end  by  the 
testator  or  by  some  person  in  his  presence 
and  by  his  direction ;  and  such  signature 
must  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and 
such  witnesses  must  attest  and  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  particular  for-m  of  attestation  is 
necessary.  Section  10  enacts  that  all 
appointments  made  by  will  are  to  be  exe- 
cuted in  the  manner  above  prescribed, 
and  are  to  be  valid  when  so  executed 
notwithstanding  the  uonobservance  of  any 
other  ceremonies  required  by  the  power 
under  which  the  appointment  is  made. 
By  the  11th  and  12th  sections,  it  is  de- 
clared that  the  act  is  not  to  affect  the 
wills  of  soldiers  on  actual  service  or  of 
mariners  at  sea,  which  are  to  remain  sub- 
ject to  the  particular  provisions  made 
respecting  them  by  the  11  Geo.  IV.  and 
I  Wm.  IV.  c.  20.  Questions  formerly 
arose  as  to  what  was  a  publication  of  a 
will,  but  section  13  of  1  Vict.  c.  26  enacts 
that  no  other  publication  shall  be  requi- 
site than  execution  in  the  manner  pre- 
scribed. 

It  is  the  rule  in  England,  that  a  will  of 
lands  is  regulated  by  the  law  of  the 
country  in  which  the  lands  are.  The 
place  where  and  the  language  in  which 
such  a  will  is  written  are  unimportant : 
the  locality  of  the  lands  is  the  only  point 
to  be  considered.  A  will  made  in  France 
and  written  in  French,  of  lands  in  Eng- 
land, must  contain  expressions  which 
when  translated  into  English  would  pro- 
perly designate  the  lauds  in  question,  and 
must  be  executed  according  to  the  forms 
required  by  the  English  law.  Lands  in 
England  which  belong  to  an  English  sub- 
iect  domiciled  abroad  and  dying  intes- 
tate, will  descend  according  to  the  Eng- 
lish aw.  With  respect  to  personalty,  on 
tne  other  hand,  in  cases  both  of  testacy 
and  intestacy,  the  law  is  different.     If  a 


British  subject  becomes  domiciled  abroad, 
the  law  of  his  domicile  at  the  time  of 
his  death  is  the  rule  which  the  English 
courts  follow  in  determining  the  validity 
j  of  his  will  and  administering  his  personal 
'  property  in  England,  and  vice  versa  in 
I  the  case  of  a  foreigner  dying  domiciled 
I  in  England.  Cases  sometimes  arise  in 
which  it  is  difficult  to  determine  what 
was  the  domicile  at  the  time  of  the  death 
of  the  party,  and  consequently  what  rule 
is  to  be  followed  in  the  distribution  of 
his  personal  estate.  If  an  Englishman 
domiciled  abroad  has  real  property  in 
England,  he  ought,  on  account  of  the 
difference  of  the  doctrine  with  respect  to 
real  and  personal  property,  to  make  two 
wills,  one  duly  executed  according  to  the 
English  law  for  devising  his  real  estate, 
and  another  framed  according  to  the  law 
of  his  domicile  for  the  disposal  of  his 
personal  property. 

A  will  is  a  revocable  instrument.  It 
was  an  established  rule  of  law  that  the 
will  of  a  feme  sole  was  revoked  by  her 
marriage,  but  marriage  alone  was  not 
considered  a  revocation  of  the  will  of  a 
man ;  though  marriage  and  the  birth  of 
a  child,  whom  the  will  would  disinherit, 
conjointly  were  admitted  by  the  courts  to 
have  that  effect,  on  the  ground  that  these 
circumstances  together  produced  such  a 
change  in  the  testator's  situation,  that  it 
could  not  be  presumed  he  could  intend 
any  previous  disposition  of  his  property 
to  continue  unchanged.  By  section  18 
of  the  new  act  every  will  made  by  a  man 
or  woman  is  revoked  by  marriage,  except 
a  will  made  in  exercise  of  a  power  of 
appointment  when  the  real  or  personal 
estate  thereby  appointed  would  not,  in 
default  of  appointment,  pass  to  the  heir, 
personal  representative,  or  next  of  kin  of 
the  appointor.  And  by  the  19th  section 
no  will  is  to  be  considered  as  revoked  by 
any  presumption  of  intention  on  the 
ground  of  an  alteration  in  circumstances. 
By  the  20th  section  no  will  or  codicil  is 
revocable  except  as  above  mentioned,  or 
by  another  will  or  codicil  executed  in  the 
manner  required  by  the  act,  or  by  a  writ- 
ing declaring  an  intention  to  revoke,  exe- 
cuted in  the  same  manner,  or  by  burning, 
tearing,  or  otherwise  destroying  the  will 
by  the  testator  himself,  or  by  some  other 
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person  in  his  presence,  and  by  his  direc- 
tion, with  intent  to  revoke.  By  the  21st 
section  no  obliteration,  interlineation,  or 
other  alteration  made  iu  any  will  after 
execution  is  to  have  any  effect,  except  in 
so  far  as  the  words  or  effect  of  the  will 
previous  to  the  alteration  cannot  be  made 
out,  unless  the  alteration  be  executed  as  a 
will,  such  execution  to  be  in  the  margin 
opposite  or  near  to  the  alteration,  or  to  a 
memorandum  referring  to  the  alteration. 
By  the  Statute  of  Frauds  witnesses  to  a 
will  were  required  to  sign  in  the  testator's 
presence,  but  it  was  not  necessary  that  he 
should  sign  in  their  presence,  whereas  by 
section  6  of  that  act  a  mere  revocation  in 
writing  must  have  been  signed  by  the 
testator  in  presence  of  the  witnesses,  but 
they  were  not  required  to  sign  in  his 
presence.  This  inconsistency  is  now  re- 
moved. The  21st  section  alters  the  law 
as  to  the  effect  of  obliterations  where  the 
words  remain  legible,  and  of  cancellation 
by  drawing  lines  across  the  whole  or  any 
part  of  the  will.  These  acts  will  now  be 
of  no  eftect  unless  properly  executed  and 
attested.  By  the  23rd  section  no  convey- 
ance or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  real 
or  personal  estate,  except  an  act  of  revo- 
cation, is  to  prevent  the  operation  of  the 
will  upon  such  estate  or  interest  as  the 
testator  has  power  to  dispose  of  at  the 
time  of  his  death :  and  by  the  24th  sec- 
tion every  will  is  to  be  construed  with 
reference  to  the  real  and  personal  estate 
comprised  in  it,  so  as  to  take  effect  as  if 
it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  con- 
trary intention  appear  on  the  will. 

Republication  of  a  will  is  in  fact  a  re- 
execution  of  it,  being  a  repetition  of  the 
ceremonies  required  for  its  original  va- 
lidity :  before  the  recent  act  a  devise  of 
lands  could  only  be  republished  by  signa- 
ture and  attestation  by  three  witnesses, 
while  with  respect  to  copyholds  and  per- 
sonalty a  will  might  be  republished  with- 
out any  formal  execution,  and  even  by 
the  mere  parol  acts  and  declarations  of  the 
testator. 

The  22nd  section  of  the  act  provides 
that  no  will  or  codicil,  or  any  part  there- 
of, which  shall  have  been  in  any  manner 
vevoLved,  sliail  be  revived  otlurwise  than 


by  the  re-execution  thereof,  or  by  a  codi- 
cil executed  in  manner  required  by  the 
act,  and  showing  an  intention  to  revive 
the  same ;  and  when  any  will  or  codicil 
which  shall  be  partly  and  afterwards 
wholly  revoked,  shall  be  revived,  the  re- 
vival is  not  to  extend  to  such  parts  as  had 
been  revoked  before  the  revocation  of 
the  whole,  unless  a  contrary  intention 
appear.  Under  the  old  law,  if  a  second 
will  or  codicil  which  revoked  a  former 
will  was  afterwards  cancelled,  the  first, 
if  it  had  been  kept  undestroyed,  was  held 
to  be  revived.  It  had  previously  been 
determined  (4  Ves.,  610)  that  a  subsequent 
codicil,  merely  for  a  particular  purpose 
and  confirming  the  will  in  other  respects, 
did  not  amount  to  a  republication  of  parts 
of  the  will  revoked  by  a  former  codicil. 
This  section  extends  the  doctrine  to  the 
case  where  a  will  had  been  first  partially 
and  afterwards  wholly  revoked. 

Estates  or  interests  in  property  created 
by  way  of  executory  devise  or  bequest, 
that  is  to  say,  such  as  are  made  expectant 
on  the  determination  of  prior  estates  in 
the  same  property,  may  be,  like  estates 
created  by  way  of  remainder  in  a  deed, 
either  vested  or  contingent.  So  far  as 
depends  upon  the  nature  of  the  limita- 
tions themselves,  the  same  rules  are  in 
general  applicable  to  executory  devises 
or  bequests  as  to  remainders ;  but  testa- 
mentary instruments  are  not  construed 
with  the  same  strictness  as  deeds,  and  iu 
determining  the  question  of  vesting  or 
contingency,  many  considerations,  de- 
pending on  expressions  in  the  will  or 
other  circumstances  appearing  upon  the 
face  of  it,  are  admitted  as  affording  pre- 
sumptions of  the  intention  of  the  testator. 
It  is  impossible  here  to  give  any  enumt- 
ration  of  the  numerous  rules  which  have 
been  laid  down  on  this  subject,  and  whicli 
are  of  course  liable  to  be  modified  accord- 
ing to  the  circumstances  of  each  parti- 
cular case.  It  may  however  be  observed 
generally  that  when  a  future  gift  is  pre- 
ceded by  a  gift  of  the  immediate  interest, 
it  is  to  be  presumed  that  the  enjoyment 
only  is  postponed,  and  that  the  future  gift 
is  vested  in  interest ;  whereas  when  there 
is  no  gift  of  the  immediate  interest,  the 
contrary  presumption  obtains :  and  again, 
that  when  the  enjoyment  of  a  gift  is  post- 
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joned,  not  on  account  of  circumstances 
personal  to  the  object  of  the  gift,  but  with 
a  view  to  the  circumstances  of  the  estate, 
the  gift  is  to  be  presumed  vested.  With 
respect  to  pecuniary  legacies,  some  dis- 
tinctions, borrowed  from  the  civil  law, 
are  admitted  which  have  no  place  as  to 
real  estate.  One  of  these  distinctions  is 
that  where  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  the  vesting  is  in  the 
mean  time  suspended :  but  where  the  time 
of  payment  only  is  future,  the  legacy  vests 
immediately.  If  however  the  only  gift  is 
contained  in  the  direction  to  pay,  this  case 
is  to  be  regarded  as  one  in  which  time 
is  annexed  to  the  substance  of  the  gift. 
When  a  future  gift  of  a  principal  sum  is 
coupled  with  a  gift  of  the  interest  in  the 
mean  time,  a  strong  presumption  exists  in 
favour  of  vesting.  It  is  generally  consi- 
dered that  a  very  clear  expression  of  in- 
tention must  exist  in  order  to  postpone 
the  vesting  of  residuary  bequests,  on  the 
ground  that  intestacy  may  often  be  the 
consequence  of  holding  them  to  be  con- 
tingent. 

Great  changes  have  been  introduced  in 
the  law,  as  to  the  interpretation  of  wills 
by  the  above-mentioned  24th  section  of 
the  act,  which  declares  that  wills  are  to 
be  construed  to  speak  as  if  they  were 
executed  immediately  before  the  death  of 
the  testator,  and  the  six  following  clauses. 
The  25th  section  enacts  that,  unless  a 
contrary  intention  appear  on  the  will,  a 
residuary  devise  shall  include  all  estates 
comprised  in  lapsed  and  void  devises. 
This  alters  the  former  law,  whereby  such 
estates  devolved  on  the  heir.  The  26th 
clause  enacts  that  a  general  devise  of 
the  testator's  lands  shall  include  copy- 
hold and  leasehold  as  well  as  freehold 
lands,  unless  a  contrary  intention  appear. 
This  also  effects  a  considerable  alteration 
in  the  law  of  devises.  Formerly  neither 
copyholds  (unless  surrendered  to  the  use 
of  the  will)  nor  leaseholds  would  pass  by 
a  general  devise  of  lands  or  other  general 
words  descriptive  of  real  estate,  unless  the 
testator  had  no  freehold  lands  on  which 
the  devise  might  operate.  Since  the  statute 
of  the  55  Geo.  III.  c.  192,  which  dispenses 
with  the  necessity  of  surrenders  in  certain 
cases,  copyholds  stood  upon  nearly  the 
same  footing  as  freeholds,  in  respect  to 


a  general  devise ;  but  leaseholds  still  con- 
tinued subject  to  the  old  rule  of  law.  By 
the  27th  section,  unless  a  contrary  inten- 
tion appear,  a  general  devise  of  real  estate 
and  a  general  bequest  of  personal  estate 
are  respectively  to  include  estates  and 
property  over  which  the  testator  has  a 
general  power  of  appointment.  It  was 
never  considered  necessary  in  the  exe- 
cution of  a  power  of  appointing  real  estate, 
whether  general  or  special,  to  refer  ex- 
pressly to  the  power.  It  was  sufficient  if 
the  intention  to  exercise  it  appeared  from 
a  description  of  the  property  in  the  will 
or  by  other  means.  If  the  testator  had 
no  other  lands  which  answered  the  de- 
scription, a  general  devise  would  have 
been  a  good  execution  of  the  power ;  but 
it  was  otherwise  if  he  had  any  other  lands 
which  would  satisfy  the  terms  of  the 
devise.  The  enactment  applies  only 
when  the  testator  has  a  general  power 
of  appointment.  Where  the  power  is 
limited  or  special,  it  seems  that  the  old 
rule  of  construction  will  still  hold.  As 
to  personal  property  the  rule  was,  that 
there  must  be  some  reference  to  the 
power,  on  the  somewhat  unsatisfactory 
ground  that  as  any  person  must  be  sup- 
posed possessed  of  some  personalty,  there 
was  enough  to  make  a  general  bequest 
operative  without  reference  to  the  pro- 
perty comprised  in  the  power.  With 
respect  to  devises,  it  seems  that  the  old 
rule  must  still  prevail  where  the  power 
is  special  or  limited.  By  the  28th  section 
a  devise  of  real  estate  without  words  d 
limitation  is,  unless  a  contrary  intention 
appear  by  the  will,  to  be  construed  to  pass 
the  fee.  This  clause  introduces  a  very 
considerable  alteration  of  the  old  law, 
under  which,  in  accordance  with  the 
doctrine  that  the  heir  was  not  to  be  dis- 
inherited by  implication,  it  was  settled 
that  a  devise  of  lands  without  words  of 
limitation  conferred  on  the  devisee  an 
estate  for  life  only,  notwithstanding  the 
appearance  of  a  contrary  intention  in 
other  parts  of  the  will.  The  29th  section 
enacts,  that  in  any  devise  or  bequest  of 
real  or  personal  estate  the  words  "  die 
without  issue,"  "  die  without  leaving 
issue,"  or  "  have  no  issue,"  or  any  other 
words  of  the  like  import,  shall  be  con- 
strued to  mean  a  wuut  or  failure  ot  issue 
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at  the  time  of  the  death,  and  not  an  in- 
definite failure  of  issue,  unless  a  contrary 
intention  appear ;  except  in  cases  where 
such  words  mean,  if  no  issue  described 
in  a  preceding  gift  shall  be  born,  or  if 
there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue. 
Under  the  old  law,  when  a  testator  gave 
an  estate  to  A  and  his  heirs,  and  directed 
that  if  A  died  without  issue  it  should  go 
to  B,  though  his  meaning  in  most  cases 
was  that  B  should  have  it  unless  A  had 
issue  living  at  the  time  of  his  death,  the 
word  "  issue  "  was  held  to  comprise  de- 
scendants of  every  degree  existing  at  any 
distance  of  time,  and  the  consequence 
was,  that  where  the  subject  of  the  devise 
was  real  estate,  A  took  an  estate  tail  and 
acquired  the  absolute  dominion  over  the 
property,  and  where  it  was  personalty 
the  ulterior  disposition  to  B  was  void  for 
remoteness. 

By  the  30th  section  every  devise  of 
real  estate  (not  being  a  right  of  presen- 
tation to  a  church)  to  a  trustee  or  exe- 
cutor is  to  be  construed  to  pass  a  fee 
simple,  unless  where  a  definite  term  of 
years  or  an  estate  of  freehold  less  than 
the  fee  simple  is  expressly  given  to  him. 
And  by  the  31st  section  trustees  under 
an  unlimited  devise  to  them,  when  the 
trust  may  endure  beyond  the  life  of  a 
person  beneficially  entitled  for  life,  are 
to  take  the  fee.  When  the  limitation  in 
a  will  was  made  to  a  trustee  by  way  of 
use,  he  took  the  legal  estate  by  the  ope- 
ration of  the  statute  of  uses,  without 
reference  to  the  nature  of  the  trust.  But 
in  other  cases  the  question  was  deter- 
mined by  the  intention  of  the  testator, 
as  collected  from  the  nature  of  the  trust ; 
and  the  trustee  was  considered  to  take 
only  that  quantity  of  estate  which  the 
exigencies  of  the  trust  required.  Such 
a  rule  of  construction  was  obviously  of 
very  difficult  operation,  and  it  was  often 
not  easy  to  determine  in  whom  the  fee 
was  vested  at  any  given  period,  and 
therefore  who  were  the  proper  parties  to 
deal  with  the  property  and  to  join  in  a  con- 
veyance of  it.  The  enactments  contained 
in  the  two  last-mentioned  sections  will  in  a 
great  measure  remedy  this  inconvenience. 

VOL.  II. 


It  follows  from  the  nature  of  wills  that 
the  devises  and  bequests  contained  in 
them  are  liable  to  failure  from  the  death 
of  the  devisee  or  legatee  before  the  tes- 
tator. This  is  called  the  doctrine  of 
lapse.  It  applies  equally  to  devises  of 
real  estate  and  to  bequests  of  personalty. 
It  is  a  general  rule  that  words  of  limi- 
tation to  heirs  or  executors  superadded 
to  a  gift  have  no  effect  in  preventing 
lapse  in  case  of  the  devisee  or  legatee 
dying  before  the  testator,  for  they  are 
considered  not  as  words  of  gift,  but 
merely  as  indicating  the  legal  devolution 
of  the  property.  When  the  gift  is  to 
several  persons  as  joint  tenants,  unless 
all  the  objects  die  before  the  testator, 
there  can  be  no  lapse ;  for  as  joint  tenants 
are  each  takers  of  the  whole,  any  one 
existing  at  the  death  of  the  testator  will 
be  entitled  to  the  whole.  The  same  is 
the  case  where  the  gift  is  to  a  class,  unless 
where  the  individuals  of  the  class  were 
ascertained  before  the  lapse.  Two  changes 
have  been  introduced  into  the  law  of 
lapse  by  the  new  act.  The  32nd  section 
enacts  that  devises  of  estates  tail  shall 
not  lapse,  but  that  where  the  devisee  in 
tail  dies  during  the  life-time  of  the  tes- 
tator, leaving  issue,  the  devise  shall  take 
effect  as  if  he  had  died  immediately  after 
the  testator,  unless  a  contrary  intention 
appear  by  the  will :  and,  by  the  33rd 
section,  gifts  to  children  or  other  issue 
who  shall  die  before  the  testator,  having 
issue  living  at  the  testator's  death  are  not 
to  lapse,  but,  if  no  contrary  intention 
appear  by  the  will,  are  to  take  effect  as 
if  the  persons  had  died  immediately  after 
the  testator.  As  a  will  of  personalty 
operated  upon  all  the  property  of  that 
kind  belonging  to  the  testator  at  the  time 
of  his  decease,  there  could  obviously  be 
no  intestacy  with  regard  to  any  part  of 
the  personal  estate  while  there  was  a 
valid  residuary  bequest.  The  same  will 
now  be  true  of  wills  of  real  estate  in 
which  there  is  a  valid  residuary  devise, 
so  that  there  will  no  longer  be  room  for 
many  of  the  questions  that  arose  as  to 
whether  the  residuary  devisee  took  be- 
neficially or  as  a  trustee,  and  as  to  the 
devolution  of  real  estate  directed  to  be 
sold. 

If  an  ambiguity  exists  on  the  face  of 
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a  will,  or,  as  it  is  technically  termed,  is 
patent,  parol  evidence  cannot  be  admitted 
to  remove  it,  because  to  admit  evidence 
to  explain  what  the  will  has  left  uncertain 
would  be  in  effect  to  make  a  new  will 
by  parol.  If  the  ambiguity  is  not  ap- 
parent on  the  face  of  the  will,  but  arises 
from  circumstances  disclosed  when  an 
attempt  is  made  to  carry  the  will  into 
effect,  it  may  be  removed  by  evidence  of 
the  same  nature. 

(Powell  On  Devises,  and  Jarman's 
Notes  to  Bythewood's  Precedents,  WilLs.^ 

WILL,  ROMAN.  A  Roman  will 
was  called  Testamentum.  Testamentum 
was  defined  by  the  jurists  of  the  Imperial 
period  to  be  "  a  legal  mode  of  a  man's  de- 
claring his  intention  in  due  form,  to  take 
effect  after  his  death."  The  person  who 
made  such  declaration  was  called  Testator. 

The  power  of  making  a  Roman  testa- 
ment only  belonged  to  Roman  citizens 
who  were  sui  juris,  a  rule  which  excluded 
a  great  number  of  persons:  those  who 
were  in  the  power  of  another,  as  sons  not 
emancipated,  and  daughters ;  impuberes ; 
dumb  persons,  deaf  persons,  insane  per- 
sons, and  others  ;  and,  as  a  general  rule, 
all  women.  The  circumstances  under 
which  a  woman  could  make  a  will  were 
peculiar  ;  and  they  would  require  a  very 
particular  statement.  A  male  of  the  age 
of  fourteen  years  complete,  unless  under 
some  special  incapacity,  could  make  a 
valid  will.  A  female,  so  far  as  respected 
age  only,  acquired  this  capacity  on  the 
completion  of  her  twelfth  year. 

Originally  Roman  citizens  made  their 
wills  at  Calata  Comitia,  which  were  held 
twice  a  year  for  this  purpose.  It  is  not 
said  that  these  wills  were  made  in  writing; 
and  it  is  here  assumed  that  they  were 
made  at  the  Calata  Comitia  only  for  the 
purpose  of  securing  the  proper  evidence 
of  the  testator's  intention.  It  has  been 
maintained  by  Niebuhr,  that  wills  were 
made  at  the  Calata  Comitia  in  order  that 
the  Gentes  might  give  their  consent  to 
the  testamentary  disposition,  but  this  con- 
jecture is  not  supported  by  evidence. 
Wills  could  also  be  made  in  procinctu, 
that  is,  by  a  soldier  under  arms  and  in 
presence  of  the  enemy.  Another  mode 
of  testamentary  disposition  was  intro- 
duced,   apparently    for  the    purpose  of 


preventing  intestacy.  If  a  man,  says 
Gaius  (ii.  102),  had  neither  made  his 
will  at  the  Calata  Comitia  nor  in  pro- 
cinctu, and  was  threatened  with  sudden 
death,  be  transferred,  by  the  form  of  man- 
cipatio,  his  familia,  that  is,  his  patri- 
monium,  to  a  friend,  and  told  him  what 
to  give  to  each  person  after  his  death : 
this  was  called  the  testamentum  per  aes 
et  libram,  because  the  transfer  was  effected 
by  mancipatio.  Thus  it  appears  that  the 
testamentum  per  ses  et  libram  was  a  for- 
mal transfer  of  the  property  during  the 
lifetime  of  the  owner  to  a  person  who  un- 
dertook to  dispose  of  it  as  he  was  directed. 
As  it  was  a  substitute  for  the  testament 
made  at  the  Calata  Comitia,  it  is  a  pro- 
bable inference  that  it  only  differed  from 
the  testament  made  at  the  Comitia  in 
wanting  that  publicity.  The  two  old 
forms  of  testamentary  disposition,  adds 
Gaius,  fell  into  disuse,  and  that  per  ses  et 
libram  became  the  common  form.  Ori- 
ginally the  formal  purchaser  of  the  tes- 
tator's estate  (familise  emptor)  occupied 
the  place  of  ^e  heres  at  a  later  time ; 
when  Gaius  wrote,  and  long  before  his 
time,  the  old  form  of  testamentary  dis- 
position was  retained  as  to  the  familiae 
emptor,  but  a  heres  was  appointed  by  the 
will  to  carry  into  effect  the  testator's  in- 
tention. The  formal  purchaser  was  only 
retained  out  of  regard  to  antient  custom, 
and  the  institution  of  a  heres  became 
necessary  to  the  validity  of  a  will. 

The  form  of  testamentary  transfer  per 
ses  et  libram  is  described  by  Gaius  (ii. 
104).  As  in  other  acts  of  mancipation, 
so  in  this,  there  were  five  witnesses  of 
full  legal  age  (puberes).  These  five 
witnesses  are  considered  by  some  modern 
writers  to  be  the  representatives  of  the 
five  classes  of  the  Roman  people,  and 
that  as  the  original  act  of  mancipation 
was  rendered  valid  by  the  consent  of  the 
five  classes,  so  here  it  was  rendered  valid 
by  the  presence  of  the  five  witnesses. 
In  this  article  it  is  supposed  that  they 
were  present  as  witnesses  only. 

Written  wills,  as  already  observed, 
were  not  necessary,  for  neither  manci- 
pation nor  the  institution  of  a  heres  re- 
quired a  writing.  But  written  wills  were 
the  common  form  daring  the  later  Re- 
publican and  the  Imperial  period      Wills 
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■were  written  on  tablets  of  wood  or  wax  ; 
hence  the  word  "cera"  (wax)  is  often 
used  as  equivalent  to  tabula.  A  Roman 
will  was  required  to  be  in  the  Latin  lan- 
guage until  A.D.  439,  when  it  was  enacted 
that  Avills  might  be  written  in  Greek.  A 
Roman  will  in  the  later  periods  was 
sealed  and  signed  by  the  witnesses.  The 
sealing  consisted  in  making  a  mark  with 
a  ring  or  something  else  on  the  wax,  and 
the  names  were  added.  The  seals  and 
i^ames  were  on  the  outside,  for  according 
to  the  old  law  there  was  no  occasion  for 
tlie  witnesses  to  know  the  contents  of  the 
will.  The  old  practice  was  for  the  testator 
to  show  the  will  to  the  witnesses,  and  to 
call  on  them  to  witness  that  what  he  so 
presented  to  them  was  his  will.  It  was 
not  unusual  for  a  man  to  make  several 
copies  of  his  will,  and  to  deposit  them  in 
some  safe  keeping.  (Dig.  31,  tit.  1,  s. 
47,  and  the  case  of  a  legacy  put  to  Pro- 
culus.)  Augustus,  the  emperor,  made 
two  copies  of  his  will  (Sueton.,  Aug.  101) ; 
and  also  his  successor  Tiberius  (Sueton., 
Tib.  76).  The  Vestal  Virgins  were  often 
the  keepers  of  wills,  or  they  were  depo- 
sited in  a  temple  or  with  a  friend.  (Tacit. 
Ann.  i.  8.)  At  the  opening  of  the  will 
the  witnesses  or  the  greater  part,  if  alive 
and  on  the  spot,  were  present,  and  after 
acknowledging  their  signatures  the  will 
was  opened. 

It  has  been  mentioned  that  in  order  to 
make  a  Roman  will  valid,  it  must  appoint 
or  institute  a  heres.  The  heres  was  a 
person  who  represented  the  testator,  and 
who  paid  the  legacies  which  were  left  by 
the  will.  He  stood  in  the  place  of  the 
familiaj  emptor,  or  formal  purchaser  of 
tlie  property  in  the  old  form  of  will.  A 
heres  might  be  appointed  in  such  words 
as  follow  :  "  Titius  heres  esto,"  "  let  Ti- 
tius  be  my  heres ;"  or  "  Titium  heredem 
esse  jubeo,"  "  I  will  Titius  to  be  my 
lieres."  Generally  all  Roman  citizens 
who  could  make  a  will  could  be  heredes ; 
but  persons  could  be  heredes  who  could 
not  make  a  will— slaves,  for  instance, 
and  others  who  were  not  sui  juris. 

Fraud  in  the  case  of  wills  and  other 
instruments  was  punished  by  severe  pe- 
isalties  under  a  Lex  Cornelia, 

The  development  of  the  Edictal  or 
Pnetorian  law  at  Rome  introduced  a  less 


formal  kind  of  will.  If  there  were  seven 
proper  witnesses  and  seven  seals,  and  if 
the  testator  had  the  power  of  disposition 
both  at  the  time  of  making  his  will  and 
at  the  time  of  his  death,  the  edict  dis- 
pensed with  the  ceremony  of  mancipation 
and  gave  to  the  heres  or  heredes  the  bo- 
norum  possessio.  This  mode  of  testa- 
mentary disposition  existed  under  the 
Republic,  and  accordingly  a  man  could 
either  make  his  will  by  the  civil  form  of 
mancipatio,  or  he  might  make  it  after 
the  praetorian  form  with  seven  seals  and 
seven  witnesses,  without  any  mancipatio. 
The  form  of  testamentary  disposition  by 
mancipatio  was  ultimately  superseded  by 
the  more  convenient  praetorian  form.  The 
legislation  of  Justinian  required  seven 
male  witnesses  of  proper  age  and  due 
legal  capacity ;  and  it  was  sufficient  if 
the  testator  declared  his  will  orally  before 
these  witnesses. 

A  Roman  will,  as  already  observed, 
was  valid  if  the  testator  had  a  disposing 
power  at  the  time  of  making  his  will  and 
at  the  time  of  his  death.  It  follows  that 
his  will,  though  made  at  any  time  before 
his  death,  was  sufficient  to  dispose  of  all 
the  property  that  he  had  at  the  time  of 
his  death.  This  rule  of  law  is  now  esta- 
blished in  the  case  of  an  English  will  by 
the  recent  act  (1  Vict.  c.  26)  as  to  real 
property  ;  it  always  applied  in  the  case  of 
an  English  will  to  personal  property. 
But  an  English  will  is  valid  if  the  testa- 
tor subsequently  loses  his  disposing  power, 
as  for  instance  if  he  become  insane.  A 
Roman  will  was  not  valid  under  such 
circumstances  ;  and  it  also  became  inva- 
lid in  other  cases. 

In  order  to  render  a  Roman  will  valid, 
it  was  necessary  that  the  heredes  sui  of 
a  man  (his  sons  and  daughters  were  in 
the  class  of  heredes  sui)  should  either  be 
appointed  heredes  or  should  be  expressly 
excluded  from  the  inheritance.  A  will 
which  was  illegal  at  the  time  of  being 
made  was  testamentum  injustum,  that  is, 
"  non  jure  factum,"  not  made  in  due  legal 
form.  A  will  which  was  justum  might 
become  invalid ;  it  might  become  ruptum 
(broken)  or  irritum  (ineffectual). 

A  second  will  duly  (jure)  made  ren- 
dered a  former  will  invalid  (ruptum); 
ana  it  was  immaterial  whether  the  soo(>nd 
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will  took  effect  or  not.  If  it  was  duly 
made,  it  rendered  a  former  will  of  no 
effect,  and  if  the  second  will  did  not  take 
effect,  the  testator  died  intestate. 

If  a  testator  sustained  a  capitis  diminu- 
tio  after  making  his  will,  that  is,  if  he 
lost  any  part  of  his  status  of  a  Roman 
citizen  which  was  essential  to  give  him  a 
full  testamentary  power,  the  will  became 
Irritum,  ineffectual.  A  prior  will  might 
become  Ruptum  by  the  making  of  a  sub- 
sequent will;  and  such  subsequent  will 
might  become  Irritum  in  various  ways ; 
for  instance,  if  there  was  no  heres  to  take 
under  the  second  will. 

Though  a  will  became  Ruptum  or  Irri- 
tum, and  consequently  lost  all  its  effect  by 
the  Jus  Civile,  it  might  not  be  entirely 
without  effect  The  bonorum  possessio 
might  be  granted  by  the  Praetorian  edict, 
if  the  will  was  attested  by  seven  wit- 
nesses, and  if  the  testator  had  a  disposing 
power,  though  the  proper  forms  required 
by  the  Jus  Civile  had  not  been  observed. 

The  rule  of  Roman  law  which  required 
heredes  sui  to  be  expressly  exheredated 
applied  to  posthumous  children.  The 
word  Postumus  (from  which  our  word 
posthumous  has  come)  simply  signij&ed 
"  last ;"  and  a  child  born  after  the  date  of 
his  father's  will  was  Postumus.  If  he 
was  bom  after  the  father's  death  he  would 
also  be  bom  after  the  date  of  his  father's 
will  and  consequently  would  be  Postu- 
mus. If  a  suus  heres  was  born  after  the 
making  of  the  will,  and  was  not  recog- 
nised as  heres  or  exheredated  in  due  form, 
the  will  became  Ruptum.  This  rule  of 
law  was  thus  expressed :  "  adgnascendo 
rumpitur  testamentum."  There  were 
also  ca.ses  in  which  a  will  might  become 
Ruptum  by  a  quasi-adgnatio. 

A  testament  was  called  Inofficiosum 
when  it  was  made  in  due  legal  form,  but 
not  "ex  officio  pietatis."  Thus  when  a 
man  did  not  give  the  hereditas  or  a  por- 
tion of  it  to  his  own  children  or  to  others 
who  were  near  of  kin  to  him,  and  when 
there  was  no  sufficient  reason  for  passing 
them  by,  the  persons  so  injured  might 
have  an  action  called  Inofficiosi  Querela. 
The  persons  who  could  maintaiu  this  ac- 
tion were  particularly  defined  by  the 
legislation  of  Justinian.  If  the  Testa- 
mentuak  was  declared  by  the  competent 


authorities  to  be  Inofficiosum,  it  was  re- 
scinded to  the  amount  of  one-fourth  of 
the  hereditas,  which  was  distributed 
among  the  claimants. 

The  ground  of  the  Inofficiosi  Querela 
is  explained  by  Savigny  {System  des  Heu- 
tigen  Rom.  Rechts,  ii.  127,  &c.).  When 
the  testator  in  his  will  passed  by  persons 
who  were  his  nearest  kin,  it  was  presume*! 
that  such  persons  had  merited  the  testa- 
tor's disapprobation.  If  this  was  not  so, 
it  was  considered  that  the  testator  had  by 
his  will  done  them  a  wrong,  and  the  ob- 
ject of  the  action  was  to  get  redress  by 
setting  the  will  aside.  The  main  object, 
however,  was  the  establishment  of  the 
complainant's  character,  to  which  the  ob- 
taining of  part  of  the  testator  s  property 
was  a  subsidiary  means.  The  expression 
Testamentum  Inofficiosum  occurs  in  Ci- 
cero and  in  Quintilian;  but  it  is  not 
known  when  the  Inofficiosi  Querela  was 
introduced. 

A  Roman  codicil  (Codicilli,  for  the 
word  is  not  used  in  the  singular  number 
till  a  late  period  under  the  Empire)  was 
a  testamentary  disposition,  but  it  had  not 
the  full  effect  of  a  will.  A  heres  could 
not  be  appointed  or  exheredated  by  codi- 
cilli ;  but  codicilli  were  effectual  so  far 
as  to  bind  a  heres,  already  appointed  by 
a  will,  to  transfer  a  part  or  the  whole  of 
the  hereditas  to  another.  Codicils  were 
in  fact  useless  unless  there  was  a  will 
prior  or  subsequent,  which  confirmed 
them  either  retrospectively  or  prospec- 
tively. (Gains,  ii.  270;  Dig.  29,  tit.  7, 
s.  8;  Pliny,  Ep.  ii.  16,  which  has  been 
sometimes  misunderstood.) 

Codicilli  were  originally  informal 
writings  ;  ilt  was  only  necessary  to  prove 
that  they  were  by  the  testator.  The 
later  legislation  required  codicilli  which 
were  in  writing  to  have  five  witnesses, 
who  subscribed  their  names  to  the  codi- 
cilli. 

The  subject  of  Roman  wills  is  of  great 
extent,  and  it  involves  questions  of  con- 
siderable difficulty.  The  principal  au- 
thorities have  been  mentioned  in  this 
article,  to  which  may  be  added  Ulpian, 
Fragmenta,  tit.  20  ;  Dig,  28,  tit  1,  &c. ; 
2J,  tit,  1,  &c. ;  Cod.  6,  tit.  23;  Das  Tes- 
tament des  Dasumius,  Zeitschriftf.  Gesch. 
Rechtsw.y  article  by  Rudorff  on  a  frag- 
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luentary  inscription  -which  contains  a 
li'oman  will.  The  date  of  the  will  is 
A.v.c.  862  or  A.D.  109,  in  the  twelfth 
year  of  Trajan. 

WILL.  (Scotland.)  The  right  of  be- 
quest in  Scotland  is  confined  to  moveable 
or  personal  property.  It  does  not  extend 
to  heritable  or  real  property — which  com- 
prehends lands  and  tenements,  fixtures, 
those  appurtenances  of  a  family  mansion 
(such  as  the  pictures,  plate,  and  library) 
Avhich  are  called  "  heirship  moveables," 
*he  machinery  in  mines  and  manu- 
r'actories,  the  stock  on  farms,  and  every 
description  of  security  or  other  right 
over  any  of  these  kinds  of  property. 
Settlements  may  be  made  of  heritable 
property  in  the  manner  which  will  be 
described  below,  but  it  is  a  principle  of 
the  greatest  importance,  and  one  the 
neglect  of  which  is  often  productive  of 
the  most  serious  consequences,  that  no 
such  settlement  can  be  made  in  the  form 
of  a  will.  All  persons  of  sound  mind 
above  the  age  of  puberty  (14  in  males, 
and  12  in  females)  may  execute  wills ; 
and  persons  under  guardianship,  as  wives 
and  minors  who  have  curators  may  do  so 
without  the  consent  of  their  guardians. 
Until  very  lately  the  will  of  a  bastard 
was  ineffectual,  and  the  moveable  goods 
of  such  a  person,  lapsing  to  the  crown  on 
his  death,  were  distribiited  by  a  gift  in 
exchequer ;  but  this  peculiarity  has  been 
abolished  by  G  &  7  Wm.  IV.  c.  22.  A 
verbal  or  "nuncupative"  will,  if  uttered 
in  the  presence  of  two  witnesses  who  bear 
testimony  to  it,  is  valid  to  the  extent  of 
a  hundred  pounds  Scots,  or  8Z.  6s.  8d. 
sterling ;  and  if  the  bequest  should  ex- 
ceed that  sum,  the  legatee  may  recover 
to  the  extent  of  the  hundred  pounds 
Scots.  A  will,  sufficiently  formal  in  all 
points  to  prove  its  terms  and  its  date, 
must  be  executed  in  the  following  man- 
ner : — The  granter's  usual  signature  must 
be  given  at  the  end,  and,  if  there  be  more 
than  one  sheet,  on  each  sheet :  the  usual 
practice  is  to  sign  each  page.  Any  inter- 
pilation  in  the  margin  must  have  the 
christened  name  or  the  initial  letter  of  it 
above,  and  the  surname  or  its  initial 
letter  below.  He  must  either  sign  in  the 
presence  of,  or  show  and  acknowledge 
bis  subscription   to,  two  witnesses,  who 


must  be  males,  above  fourteen  years  old 
The  witnesses  sign  the  deed  at  the  end* 
each  putting  after  his  name  the  word 
"  witness."  The  will  must  terminate  with 
"  a  testing  clause,"  setting  forth  that  the 
granter  has  signed  the  deed  in  presence 
of  the  witnesses,  who  are  named  and  so 
designed  as  to  be  distinguishable  from 
other  persons,  at  a  certain  place  on  a 
certain  day.  The  testing  clause  must 
contain  the  name  and  description  of  the 
writer  of  the  deed,  the  number  of  pages 
it  consists  of,  the  number  of  words  written 
in  erasure  or  interlined,  and  the  number 
of  marginal  notes.  There  are  some  of 
these  formalities  of  which  the  absence  is 
fatal  to  the  deed — others  in  which  it  will 
throw  the  onus  probandi  on  the  holder. 

Where  the  will  is  holograph,  or  written 
by  the  granter  himself^  it  does  not  require 
to  be  attested ;  but  if  it  be  not  attested,  it 
in  the  first  place  does  not  prove  itself  to 
be  holograph,  and  the  statement  that  it 
is  in  the  handwriting  of  the  granter  must 
be  proved  by  extraneous  evidence  to  be 
true ;  and,  secondly,  it  does  not  prove  its 
own  date ;  and  if  there  be  any  other  com- 
peting title,  it  will  be  presumed  to  have 
been  granted  at  such  a  time  as  will  give 
that  title  the  preference.  If  the  party 
cannot  write,  he  can  execute  a  will 
through  a  notary,  who  receives  authority 
in  presence  of  two  subscribing  witnesses 
to  sign  for  the  testator,  and  describes  the 
transaction  in  his  notarial  docquet.  A 
clergyman  of  the  Established  Church  of 
Scotland  may  act  as  a  notary  for  the 
signing  of  a  will.  It  is  usual  to  nominate 
an  executor  o.  the  will,  but  it  is  not 
essential  to  do  so ;  and  if  there  be  no  one 
named,  an  executor  is  supplied  by  opera- 
tion of  law.  Wills  executed  by  persons 
domiciled  out  of  Scotland,  if  they  be  ac- 
cording to  the  form  which  would  carry 
such  property  in  the  place  where  they 
were  executed,  will  be  effectual  to  convey 
moveable  property  in  Scotland;  but  no 
will,  whatever  be  the  law  of  the  place 
where  it  is  made,  can  dispose  of  heritable 
property  in  Scotland.  The  last  dated 
will  is  the  effectual  one,  and  all  others 
are  considered  as  revoked  by  it  in  so  far 
as  they  are  inconsistent  with  it. 

The  peculiar  feature  of  the  law  of  Scot- 
land out  of  which  arises  the  circumstauce 
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that  heritable  or  real  property  cannot  be 
bequeathed  is,  that  no  deed  conveying 
such  property  is  effectual  unless  it  be 
expressed  in  what  are  called  "  dispositive 
terms,"  or  terms  making  over  the  property 
at  the  moment  of  the  signing  of  the  deed. 
Thus  the  terms  "  I  grant,  convey,  and 
make  over,"  are  sufficient  to  carry  he- 
ritage ;  but  the  terms  "  I  leave  and  be- 
queath "  are  not.  The  peculiarity  arose 
during  the  time  when  the  holder  of  a  fief 
could  not  part  with  it  to  another  person 
unless  that  person  were  accepted  as  a 
vassal  by  the  feudal  superior.  A  con- 
veyance not  intended  to  take  effect  until 
after  the  cedent's  death  did  not  admit  of 
the  superior's  using  his  privilege,  and 
the  method  of  creating  a  settlement  of 
landed  property  was  constructed  on  the 
forms  by  which  the  feudal  usages  were 
gradually  adapted  to  the  conveyance  of 
land  from  a  seller  to  a  purchaser.  A 
deed  of  settlement  relating  to  landed  pro- 
perty must  thus  be  essentially  a  con- 
veyance de  prgesenti,  but  to  accomplish 
the  purposes  of  a  virtual  bequest,  the  fol- 
lowing methods  have  been  adopted  by 
conveyancers  :— 1,  the  granter  may  con- 
vey to  himself,  with  a  "  substitution"  or 
remainder  to  his  destined  successor;  2, 
he  may  grant  a  direct  conveyance,  re- 
serving to  himself  the  life-rent;  3,  he 
may  grant  such  a  conveyance,  reserving 
power  to  alter.  It  is  of  the  nature  of  a 
conveyance  of  land  that  to  be  effectual, 
delivery  of  the  deed  to  the  assignee,  or 
an  equivalent,  must  have  taken  place, 
and  thus  a  settlement  of  land  to  be  effec- 
tual after  the  granter's  death  must  have 
been  delivered  to  the  person  favoured  by 
it,  or  some  one  for  his  behoof,  or  must 
have  been  entered  in  a  public  register, 
or  must  contain  a  clause  dispensing  with 
delivery.  The  formalities  above  men- 
tioned as  necessary  to  the  execution  within 
Scotland  of  wills  carrying  moveables  are 
necessary  to  settlements  conveying  herit- 
able property  in  Scotland,  but  with  this 
difference,  that  in  the  settlement  of  herit- 
able property,  if  the  party  cannot  write, 
the  deed  must  be  executed  by  two  notaries 
before  four  witnesses ;  and  in  this  case  a 
clergyman  cannot  act  as  notary.  To  be 
an  effectual  deed,  a  settlement  of  landed 
property  must  also  contain  authority  for 


completing  the  feudal  title  to  the  property, 
and  this  authority  will  vary  with  the 
nature  of  the  holding.  When  however 
there  is  an  effectually  attested  deed,  con- 
taining in  clear  terms  a  conveyance  de 
praesenti,  although  the  formalities  neces- 
sary for  completing  the  feudal  investiture 
be  omitted,  and  it  be  thus  insufficient  or 
itself  to  carry  the  estate,  it  may  give  a 
right  of  action  to  compel  the  heir-at-law 
to  make  it  over.  If  the  heir-at-law  found 
upon  the  deed,  he  is  by  that  act  bound  to 
make  good  its  provisions  in  favour  of  all 
other  persons.  Thus,  if  the  deed  be  in 
the  form  of  a  bequest,  and  in  itself  in- 
capable of  carrying  heritage,  if  it  convey 
moveable  property  to  the  heir  which  he 
would  not  have  otherwise  succeeded  to, 
he  is  bound,  if  he  take  advantage  of  it, 
to  fulfil  its  destination  of  the  heritage. 
No  settlement  of  heritable  property  to 
the  prejudice  of  the  heir-at-law  can  be 
validly  granted  on  a  death-bed.  Three 
elements  are  necessary  to  constitute  the 
legal  exception  of  death-bed:  1st,  that 
the  granter  was  ill  of  the  disease  of  which 
he  died  when  he  granted  the  deed  ;  2nd, 
that  he  died  within  sixty  days  after  exe- 
cuting it ;  and,  3rd,  that  he  did  not  go  to 
church,  or  to  a  market,  unsupported, 
during  the  sixty  days.  The  act  7  Wm. 
IV.  &  1  Vict.  c.  26,  and  the  other 
enactments  relating  to  wills  in  England, 
do  not  apply  to  Scotland. 

WINE  AND  SPIRIT  TRADE.  Th- 
consumption  of  wine  and  spirits  in  the 
United  Kingdom  amounts  in  round  num- 
bers to  about  28  million  gallons,  the  duty 
on  which,  about  9,OOO,000Z.,  is  equal  to 
above  one-sixth  of  the  whole  revenue. 
The  average  consumption  of  wine  of  ai  I 
kinds  is  about  6  million  gallons,  though 
in  some  years  it  has  fallen  much  below 
this  quantity.  Of  foreign  and  colonial 
spirits  the  annual  consumption  is  abou  t 
3^  million  gallons ;  and  of  British  spirits 
about  20  million  gallons,  though  in  184  i 
it  fell  below  this  quantity  from  various 
causes.  The  stock  of  wine  in  bond  is 
usually  equal  to  two  years'  consumption : 
in  January,  1843,  the  quantity  under 
bond  in  the  port  of  London  was  7,004,347 
gallons,  and  there  were  4,440,246  gallons 
at  the  outports.  At  the  same  date  there 
were  6,031,205  gallons  of  foreign   and 
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colonial  spirits  in  bond,  of  which  3,589,672 
gallons  were  in  London,  and  2,491,533  at 
the  outports. 

The  rate  of  duty  on  wines  and  spirits 
has  had  great  influence  on  the  consump- 
tion. In  1700  the  average  consumption 
of  wine  in  England  was  nearly  one  gallon 
per  head,  whereas  it  is  now  less  than  a 
fourth  of  a  gallon.  Prior  to  the  Methuen 
Treaty  the  wines  consumed  in  this  coun- 
try were  almost  entirely  the  produce  of 
France,  but  although  the  duty  on  French 
wines  was  equalised  in  1831,  the  annual 
consumption  only  amounts  to  one  gallon 
amongst  sixty  people.  In  France  the 
consumption  of  wine  is  19  gallons  per 
head;  and  in  Holland,  with  moderate 
duties,  the  consumption  of  French  wine 
is  one  gallon  per  head.  Mr.  Porter  states 
in  his  '  Progress  of  the  Nation,'  that  there 
are  wines  produced  in  France  better 
adapted  to  the  English  taste  than  the 
French  wines  usually  drunk  here,  and 
that  they  could  be  imported  at  sixpence 
a  bottle  without  duty.  If,  as  he  remarks, 
wines  of  fair  quality  and  flavour  could 
be  sold  by  retail  at  one  shilling  the  bottle, 
the  consumption  would  no  doubt  be  very 
large ;  but  the  duty  alone  is  at  present 
not  less  than  a  shilling  a  bottle,  and  the 
consequence  is  that  the  consumption  of 
French  wines  is  chiefly  confined  to  those 
of  the  first  class.  But  beer  is  the  com- 
mon drink  in  England,  and  it  would  pro- 
Year.  England. 

1842  .      .      .     3,099,542 

1843  .      .      .     3,061,699 

1844  .      .      .     3,134,350 

1845  .      .      .     3,431,614 

In  the  year  ending  January  5,  1845, 
the  quantities  of  foreign  and  colonial 
spirits  retained  for  home  consumption 
were — 

Gallons. 

Rum       ....  2,198,592 

Brandy        .      .      .  1,023,073 
Geneva        .      .      .  14,864 

Other  sorts        .     •  6,077 


bably  continue  to  be  so,  if  wines  were  a* 
cheap  in  England  as  in  France.  The 
present  duty  on  all  foreign  wines  is 
5s.  6d.  the  gallon;  the  duty  on  Cape 
wines  is  2s.  9d.  the  gallon.  The  num- 
ber of  gallons  of  foreign  wines  retained 
for  home  consumption  in  the  year  end- 
ing January  5,  1845,  was  6,838,684,  of 
which  2,887,501  were  Portugal  wines, 
2,478,360  were  Spanish  wines,  and  473,789 
were  French  wines ;  the  rest  were  Cape, 
Sicilian,  and  other  sorts.  As  anothc-r 
illustration  of  the  efiect  of  high  duties  in 
checking  consumption,  it  may  be  stated 
that  the  duty  of  22s.  lOcf.  on  foreign 
spirits  was  less  productive  than  the  duty 
of  lis.  Ic^.  in  1801;  though  if  the  rate 
of  consumption  had  followed  the  increase 
of  population,  the  duty  would  have  been 
2,465,767/.  more  than  the  amount  actu- 
ally received.  The  present  rates  of  duty 
on  British  spirits  are  from  500  to  600  per 
cent.;  on  Irish  and  Scotch  corn  spirits 
(whisky)  about  200  per  cent. ;  and  on 
Irish  and  Scotch  malt  spirits  (whisky) 
300  per  cent,  and  upwards.  By  the 
last  Tariff  (1846)  the  duty  on  foreign 
spirits  is  reduced  to  15s.  the  gallon ;  the 
duties  on  colonial  spirits,  on  home-made 
spirits,  and  on  foreign  wines  were  not 
altered  by  it.  The  number  of  gallons, 
including  overproof,  of  foreign  and  colo- 
nial spirits,  of  all  sorts,  retained  for  home 
consumption,  was — 


Scotland. 

Ireland. 

United  Kingdom. 

71,927 

29,546 

3,201,015 

71,820 

28,438 

3,161,957 

78,142 

30,114 

3,242,606 

84,478 

33,797 

3,549,889 

3,242,606 


For  many  years  the  number  of  distillers 
;n  England  has  not  exceeded  twelve.  In 
1835  six  distillers  in  London  and  the 


vicinity  paid  1,030,202/.  duty  out  of 
1,420,525/.,  the  total  amount  of  duty  paid 
by  distillers  in  England.  The  number 
of  distillers  in  Scotland  in  the  above  year 
was  260,  and  there  were  87  in  Ireland ; 
but  the  number  of  rectifiers  in  England, 
Scotland,  and  Ireland  is  a  proof  of  the 
different  tastes  of  the  people  in  each 
country.  In  England,  in  1835,  there 
were  108  rectifiers,  in  Scotland  11,  and 
in  Ireland  19.  Very  little  brandy  or 
rum  is  consumed  either  in  Scotland  or 
Ireland,  the  pure  home  spirit  without 
any  artificial  flavouring  being  preferred. 
Nearly  the  whole  of  the  spirit  distilled 
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in  England  passes  through  the  hands  of 
the  rectifier,  who,  by  the  addition  of 
various  ingredients,  produces  the  com- 
pound called  gin;  and  above  500,000 
gallons  of  English  spirit  are  flavoured  in 
imitation  of  French  brandy. 

Malt  and  unmalted  grain  together  are 
used  in  the  English  distilleries;  six- 
Bcvenths  of  the  Scotch  spirits  are  made 
from  malt,  and  the  remainder  from  malt 
and  unmalted  grain  ;  in  Ireland  about  a 
tenth  is  from  malt,  and,  with  the  exception 
of  a  few  hundred  gallons  from  potatoes, 
the  remainder  is  from  malt  and  unmalted 
grain.     Of  the  British  spirits  consumed 


Distillers  and  rectifiers 
Dealers  not  retailers  . 
Retailers — premises  rated 

Under  10/.     .      .      . 

10/.  and  under  20Z. 

20  „  25    . 

25  „  30    . 

30  „  40    . 

40  „  50     . 

50  and  upwards 


in  1845  the  number  of  gallons  made  from 
malt  only  was  0,668,759,  the  remainder 
(16,453,829)  having  been  made  from  a 
mixture  of  malt  with  unmalted  grain. 
The  number  of  gallons  made  from  malt 
only  was  5,308,697  in  Scotland;  717,483 
in  England;  and  582,579  in  Ireland. 
The  duty  was  7s.  lOd.  per  gallon  on  Eng- 
lish spirit,  3s.  8d.  on  Scotch  spirit,  and 
2s.  8d.  on  Irish  spirit. 

The  number  of  persons  engaged  in  the 
various  trades  of  distilling,  compoxmding, 
and  retailing  spirits,  in  1 840,  was  as  fol- 
lows : — 


England. 

106 

2,922 


15,431 
19,692 
3,303 
2,199 
3,684 
2,349 
6,022 


Scotland. 
215 
452 

10,364 
4,112 
321 
178 
207 
85 
246 


Ireland. 
112 
364 

11,054 
3,078 
287 
189 
271 
148 
296 


The  dealers   in  foreign  wine  in  the 
game  year  were  as  follows : — 

England.  Scotland.  Ireland. 

Not  being  dealers 

in  spirits  or  beer  1,793  28  173 
Dealers  in  beer  but 

not  in  spirits  44  31        252 

Dealers    in  wine, 

spirits,and  beer  22,1 13     2,800     1,904 


England.  Scotland.  Ireland. 

Passage     vessels 

with  retail  licences  254 


93 


25 


The  following  table,  showing  the  con- 
sumption of  British  spirits  in  different 
yeai-s  during  the  present  century,  is 
abridged  from  vol.  iii.  of  Porter's  '  Pro- 
gress of  the  Nation :' — 


England. 

Scotland. 

Ireland. 

United  Kingdom 

galls. 

galls. 

galls. 

galls. 

1802   . 

.      .      3,464,380 

1,158,558 

4,715,098 

9,338,036 

1812   . 

.      .     3,622,970 

581,-524 

4,009,301 

9,213,795 

1821    . 

.      .     4,125,616 

2,385,495 

3,311,462 

9,822,573 

1831    . 

.      7,434,047 

5,700,689 

8,710,672 

21,845,408 

1838   . 

.      7,938,490 

6,259,711 

12,296,342 

20,486,543 

1841    . 

.      8,166,985 

5,989,905 

6,485,443 

20,642,333 

1842    .      . 

.      7,956,054 

5,595,186 

5,290,050 

18,841,890 

1843   .      . 

.     7,724,051 

5,593,798 

5,-546,483 

18,804.332 

1844    .      . 

.      8,234,440 

5,922,948 

6,451,137 

20,608,525 

1845    .      . 

.      9,076,381 

6,441,011 

7,605,196 

23,122,588 

In  1841  the  consumption  of  British 
spirits  was  at  the  rate  of  0*51  gallons  per 
head  in  England,  2'28  gallons  in  Scot- 
land, and  0  80  gallons  in  Ireland.  Be- 
fore the  commencement  of  the  temper- 


ance movement  in  Ireland,  the  rate  of 
consumption  in  that  country  was  r52 
gallons  per  head.  The  quantity  of  spirits 
charged  with  duty  in  Ireland  fell  from 
12,296,342  gallons,  in  1838,  to  6,485,445^ 
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in  1841,  the  only  change  of  duty  being 
an  addition  of  5  per  cent.  The  further 
diminished  consumption  in  1842-3  is 
partly  apparent,  as  the  increase  of  duty 
from  2s.  8d.  to  3s.  8d.  a  gallon  led  to 
illicit  distillation.  By  this  addition  of  a 
shilling  a  gallon  duty,  the  minister  antici- 
pated an  increased  revenue  of  250,000/. ; 
instead  of  which,  in  the  year  ending  5th 
April,  1843,  there  was  a  positive  decrease 
of  736lZ.,  the  quantity  of  spirits  brought 
to  charge  having  fallen  to  4,813,045  gal- 
lons, or  1,715,901  gallons  less  than  in  the 
previous  year.  On  the  5th  of  April, 
1841,  the  number  of  persons  in  gaol  for 
illicit  distillation  was  48;  on  the  same 
day  in  1843  the  number  was  368.  The 
financial  mistake  was  so  obvious  that,  in 
the  session  of  1843,  an  act  was  passed 
(6  &  7  Vict.  c.  49)  for  returning  to  the 
old  scale  of  duty. 

The  duty  on  rum  from  British  co- 
lonies is  9s.  4rf.  the  gallon.  The  con- 
sumption of  rum  has  been  declining  for 
many  years  in  England,  and  is  insig- 
nificant in  Scotland  and  Ireland.  With 
the  same  duty  in  each  country  the 
contribution  per  head  to  the  revenue,  in 
1841,  was  Is.  S^d.  in  England,  2id.  in 
Scotland,  and  0^.  in  Ireland.  In  1831, 
with  nearly  the  same  duty  as  in  1841 
(9s.  instead  of  9s.  4d.),  it  was  2«.  3d.  in 
England,  5^d.  in  Scotland,  and  ^d.  in 
Ireland.  The  same  rate  of  duty  on 
foreign  spirits,  in  1841  yielded  Is.  7^d. 
per  head  in  England,  5d.  in  Scotland, 
and  O^d.  in  Ireland.  The  quantity  of 
all  descriptions  of  wine  consumed  in  the 
United  Kingdom  was  less  in  1841  than 
in  1801.  In  1840,  out  of  100  gallons, 
there  were  consumed — of  Portugal  wines, 
•26-7  gallons;  Spanish,  46*9;  Madeira, 
1-3;  Tenerifie,  04;  Sicilian,  8*1 ;  Cape, 
7-7;  French,  7-4;  Khenish,  M.  The 
consumption  of  the  wines  of  Portugal 
■was  75  per  cent,  of  the  total  quantity 
half  a  century  ago. 

(Porter's  Progress  of  the  Nation,  vol. 
iii. ;  Report  of  Commissioners  of  Excise 
Inquiry  on  British  Spirits;  Parliament- 
ary Papers.') 

WITNESS.     [Evidence.] 

WOMAN.  The  political  and  social 
condition  of  men  varies  greatly  in  dif- 
ferent   countries.      The    condition    of 


women  also  varies  greatly,  though  the 
variations  in  the  condition  of  women  are 
not  univerally  determined  by  the  social  or 
political  condition  of  the  men. 

It  is  sometimes  said  that  the  condition 
of  women  is  a  kind  of  index  to  the  degree 
of  civilization  in  any  given  nation.  The 
word  civilization  is  somewhat  indefinite, 
but  perhaps  we  may  understand  the  pro- 
position thus :  in  those  countries  in  which 
the  social  and  political  conditions  of  men 
nearly  approach  one  another,  the  social 
position  of  the  women  will  also  be  nearly 
the  same.  Thus  in  Great  Britain  and  the 
United  States  of  North  America  the 
social  and  political  condition  of  men  and 
the  social  condition  of  women  are  nearly 
the  same.  The  differences  are  not  worth 
noticing  here. 

The  difference  of  sex  satisfactorily  ex- 
plains the  subordinate  condition  which 
women  occupy  in  a  political  system. 
Their  average  strength  is  below  that  of 
the  male,  and  those  who  become  mothers 
have  all  the  burden  of  the  child  before  it 
is  born  and  the  chief  labour  of  nurturing 
the  child  after  it  is  born.  The  con- 
formation of  their  body  and  its  general 
more  delicate  organization  disqualify 
them  for  many  of  the  labours  of  the  male 
sex,  but  qualify  them  for  other  labours  of 
a  different  kind. 

Among  some  nations  the  wife  is  the 
servant  of  the  husband,  and  is  compelled 
to  do  many  things  which  the  male  could 
do  better.  This  happens  among  some 
savage  nations,  and  is  justly  considered  a 
proof  of  barbarism;  for  it  implies  an 
abuse  of  power  on  the  part  of  the  male 
and  a  miscalculation  of  his  own  interest. 
Woman  is  adapted  to  be  a  solace  to  man 
when  he  is  wearied,  a  help  to  him  in  his 
labours,  and  a  companion  in  his  moments 
of  relaxation.  She  increases  his  happi- 
ness by  co-operating  with  him  in  such 
ways  as  her  strength  and  the  peculiarities 
of  her  sex  allow,  not  by  labouring  as  he 
does  or  can  do.  The  condition  of  women 
in  nations  called  civilized  approaches  the 
condition  of  women  in  some  nations  called 
uncivilized,  when  they  join  in  the  labours 
of  the  man  instead  of  performing  the 
offices  which  are  peculiarly  suited  to  the 
female.  > 

The  exclusion  of  women  from  political 
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power,  from  the  discharge  of  public  func- 
tions, and  from  many  other  things  that 
can  only  be  done  by  mingling  with  men 
out  of  doors,  is  nearly  universal,  and  it  is 
founded  on  sufficient  reasons.  The  dif- 
ference of  sex  is  the  cause,  and  the  neces- 
sary cause,  of  this  almost  universal  prac- 
tice. In  some  nations  the  principle  of 
hereditary  succession  allows  a  female  to 
take  in  course  of  descent  the  regal  power 
and  title:  in  some  nations  females  are 
excluded.  In  a  constitutional  govern- 
ment where  the  administration  is  con- 
ducted by  responsible  agents  of  her  who 
has  the  regal  power  and  title,  there  seems 
no  reason  why  a  female  should  not  exer- 
cise the  kingly  office  as  well  as  a  male. 
In  a  monarchy  properly  so  called,  where 
the  monarch  is  absolute,  the  administra- 
tion of  a  woman  is  perhaps  more  likely 
to  be  bad  than  that  of  a  male ;  though 
the  reasons  for  excluding  women  from  a 
participation  in  political  power  generally 
do  not  apply  in  their  full  extent  to  ex- 
clude a  woman  from  exercising  sovereign 
power. 

Married  women  and  unmarried  women 
are  not  in  the  same  condition  in  any 
country.  The  married  woman  by  con- 
senting to  live  with  a  man  subjects  her- 
self to  a  control  which  is  very  different 
from  that  of  a  father  or  guardian.  The 
purposes  of  marriage  are  among  others 
the  union  of  the  sexes,  the  consequence 
of  which  is  the  procreation  of  children. 
The  husband  claims  the  exclusive  pos- 
session of  his  wife's  person,  and  obedience 
to  his  reasonable  commands,  which  in 
general  his  superior  strength  enables  him 
to  enforce.  It  is  the  condition  of  married 
women  in  different  countries  which  is 
comprehended  under  the  term  "  condition 
of  women"  rather  than  that  of  unmarried 
women ;  and  their  condition  comprehends 
the  power  of  the  husband  over  their  per- 
son, over  the  children  of  the  marriage, 
and  over  the  property  which  the  wife  has 
at  the  time  of  marriage  or  may  acquire 
during  the  marriage.  In  all  these  matters 
the  positive  law  ot  diffierent  nations  varies 
very  much. 

But  it  would  be  a  great  mistake  if  we 
were  to  judge  of  the  condition  of  women 
in  any  country  simply  by  viewing  the 
positive  rules  of  law  as  evidence  of  their 


condition.  There  are  many  things  in 
the  relation  of  husband  and  wife,  parent 
and  child,  for  which  no  positive  law  has 
ever  attempted  to  provide :  these  matters 
are  governed  by  the  positive  morality,  that 
is,  by  the  usages  and  habits  of  any  given 
society.  It  would  not  follow  that  if  posi- 
tive law  gave  women  more  power,  they 
would  also  receive  more  respect  and 
tender  consideration  from  the  stronger 
sex.  On  the  contrary,  if  the  two  sexes 
were  placed  on  the  same  footing  by  posi- 
tive law,  so  far  as  it  could  be  done,  this 
would  contradict  the  constitution  of  na- 
ture as  indicated  by  the  difference  of  sex, 
and  would  rather  tend  to  deprive  the 
female  of  the  respect  and  consideration 
which  she  receives  in  most  countries. 
There  is  some  mean  between  the  absolute 
subjection  of  the  wife  to  the  husband  and 
the  perfect  equality  by  law,  which  appears 
to  be  most  in  harmony  with  the  physical 
differences  of  sex,  and  best  adapted  to 
maintain  a  system  of  positive  morality 
that  shall  conduce  to  the  happiness  of 
both. 

As  to  unmarried  women,  so  long  as 
they  are  under  parental  authority,  there 
are  reasons  in  the  relation  of  parent  and 
child  for  maintaining  the  power  of  the 
parent  by  positive  law  to  a  certain  ex- 
tent ;  and  positive  morality  supplies  what 
law  leaves  defective.  As  women  who 
are  unmarried  expect  to  marry  some 
time,  or  at  least  may  marry,  it  follows 
that  in  all  nations  in  which  any  value  is 
set  on  the  chastity  of  women,  they  are  by 
that  very  opinion  excluded  from  an  active 
life,  which  would  require  them  to  mingle 
freely  with  the  other  sex.  If  a  single 
woman  were  a  soldier  or  a  sailor,  or  fol- 
lowed any  other  occupation  which  re- 
quired her  to  mingle  with  men,  she  could 
not  preserve  a  reputation  for  chastity ; 
and  if  she  did  preserve  her  chastity, 
she  would  not  have  the  credit  of  it.  If 
there  are  any  branches  of  industry  in 
which  the  males  and  females  freely  inter 
mingle,  and  there  are  such,  it  is  a  neces- 
sary consequence  that  the  opinion  of  the 
chastity  of  the  females  must  be  unfavour- 
able, and  in  many  cases  the  opinion  must 
be  correct.  Usage  might  establish  an 
indifference  to  the  chastity  of  women, 
and  they  might  still  be  able  to  get  hus- 
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bands,  though  generally  reputed  to  be 
unchaste,  and  often  known  to  be  un- 
chaste ;  and  such  a  condition  of  society, 
arising  from  other  causes  than  those  here 
mentioned,  is  descri-bed  by  Herodotus 
(i.  93).  Viewed  as  a  portion  of  the 
positive  morality  of  any  nation,  such  a 
usage  is  faulty  because  contradictory  to 
the  notion  of  marriage,  which  implies  a 
regulated  commerce  of  the  sexes  and  a 
recognised  paternity  for  every  child  that 
is  born. 

The  sexual  diiFerence  then  is  the 
ground  for  a  separation  of  males  and 
Ajmales  in  many  of  the  labours  which  are 
essential  to  the  existence  and  sustenance 
of  both.  The  union  of  the  male  and 
female  in  marriage  is  a  just  ground  for 
limiting  the  wife's  legal  capacity  to  do 
certain  acts  and  relieving  her  from  some 
legal  duties,  which  acts  as  an  unmarried 
woman  she  might  do,  and  which  duties 
as  an  unmarried  woman  she  might  owe. 
The  Roman  system  went  further,  and 
placed  unmarried  women  who  were  of 
full  age  and  free  from  parental  authority 
under  a  kind  of  tutelage,  not  with  a  view 
of  limiting  their  legal  capacity,  but  in 
order  to  save  them  from  fraud.  The 
ground  of  this  is  in  some  passages  stated 
to  be  the  general  infirmity  of  the  sex, 
which,  however,  resolves  itself  into  the 
difference  of  sex,  and  the  consequent 
danger  which  on  that  account  there  is  of 
a  woman  being  overreached.  The  Roman 
law  was  here  wiser  than  the  English. 

The  condition  of  a  married  woman  in 
England,  Scotland,  and  in  antient  Rome, 
is  discussed  under  Wife.  The  reader 
may  collect  some  information  on  the  con- 
dition of  women  in  various  countries 
from  the  following  work :  Laboulaye, 
Recherches  sur  la  Condition  Civile  et  Po- 
litique des  Femmes,  &c.,  Paris,  1 843 ;  but 
this  and  other  works  of  a  like  kind  must 
be  read  with  caution,  if  a  man  would 
avoid  making  false  inferences  from  the 
positive  law  of  any  given  country. 

WOODS  AND  FORESTS.  A  con- 
siderable portion  of  the  royal  revenue 
consisted  formerly  of  the  rents  and  profits 
of  the  crown  lands,  which  comprised 
numerous  lordships  and  honours,  together 
with  forests  and  chaces :  from  the  forests 
the  principal  source  of  profit  lay  in  the 


fines  or  amerciaments  levied  for  offences 
against  the  Forest  Laws.  The  demesne 
lands  which  were  retained  by  the  king, 
or  which  came  to  the  crown  by  forfeiture 
or  otherwise,  and  were  farmed  out  to 
subjects,  were  originally  very  extensive ; 
but  owing  to  the  generosity  or  the  neces- 
sities of  different  kings,  so  large  a  part 
of  them  was  granted  away,  that  the  Houses 
of  Parliament  frequently  interposed  in 
order  to  prevent  the  total  alienation  of 
the  crown  property.  William  III.  had 
used  the  power  of  alienation  so  profusely, 
that  upon  the  accession  of  his  successor, 
it  was  enacted  (1  Anne,  st.  1,  c.  7)  that 
no  grant  or  lease  should  be  made  of  any 
crown  lands  for  a  longer  term  than  thirty- 
one  years  or  three  lives,  except  houses, 
&c.,  which  might  be  let  for  fifty  years. 

By  the  26  Geo.  III.  c.  87,  amended 
by  30  Geo.  III.  c.  50,  Commissioners 
were  appointed  to  inquire  into  the  state 
and  condition  of  the  woods,  forests,  and 
land  revenues  belonging  to  the  crown. 
By  the  46  Geo.  III.  c.  142  (altered  by 
the  50  Geo.  III.  c.  65),  an  office  of  sur- 
veyor-general of  his  Majesty's  works  and 
public  buildings  was  created;  but  this 
and  some  other  offices  are  now  incor- 
porated with  that  of  "  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  Land 
Revenues,  Works,  and  Buildings"  (2 
Will.  IV.  c.  1,  s.  1),  who  are  commonly 
called  "the  Commissioners  of  Woods 
and  Forests,"  which  office  or  board  owes 
its  present  permanent  shape  to  the  statute 
10  Geo.  IV.  c.  50  (amended  and  extended 
by  2.  Will.  IV.  c.  1 ;  2  &  3  Will.  IV.  c. 
112;  and  3  &  4  Will.  IV.  c.  69). 

The  Commissioners,  who  are  not  to 
exceed  three  in  number,  are  appointed  by 
letters  patent  (2  Will.  I V.  c.  1 ,  s.  1 ).  They 
are  to  make  a  declaration  (5  &  6  Will. 
IV.  c.  62.  s.  2,  in  lieu  of  the  oath  re- 
quired formerly,  2  Will.  IV.  c.  1,  s.  6) 
that  they  will  faithfully  and  diligently 
execute  the  duties  of  commissioners. 
Their  salaries  are  fixed  at  2000/.  per 
annum  for  the  chairman  or  first  com- 
missioner, and  1200/.  for  the  other  two 
(10  Geo.  IV.  c.  50,  s.  11 ;  2  Will.  IV. 
c.  1,  s.  7).  Only  one  of  them  is  allowed 
to  be  a  member  of  the  House  of  Com- 
mons (2  Will.  IV.  c.  l,s.  11). 

Their  powers  are  very  large.     The 
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whole  of  the  possessions  (except  advow- 
pons)  and  land  revenues  of  the  crown  in 
England,  Ireland  (10  Geo.  IV.  c.  50,  s. 
8),  and  Scotland  (2  &  3  Will.  IV.  c. 
112;  3&4Will.  IV.  c.  69)  are  under 
their  management ;  but  the  property 
therein  still  remains  in  the  crown.  (1  ^. 
B.  Rep.,  352.)  They  are  required  to 
observe  all  the  orders  and  directions  of 
the  Lords  of  the  Treasury  touching  the 
exercise  of  their  powers  (  2  Will.  IV.  c. 
1,  s.  3). 

The  Commissioners  have  the  power  of 
appointing  and  removing  various  officers, 
such  as  receivers,  surveyors,  &c.,  whose 
salaries  however  are  fixed  by  the  Trea- 
sury (10  Geo.  IV.  c.  50,  s.  12).  They 
may  also  appoint  stewards  of  the  royal 
hundreds  and  manors  to  hold  courts,  and 
different  manerial  and  forestal  officers  to 
preserve  game,  fish,  &c. ;  and  they  may 
grant  licences  to  hunt,  fish,  &c.  (Id., 
s.  14). 

They  are  empowered  to  grant  leases 
of  any  part  of  the  crown  possessions  for 
thirty-one  years  (10  Geo.  IV.  c.  50,  s. 
22)  ;  or,  in  case  of  houses,  buildings,  &c., 
or  building-land,  for  ninety-nine  years 
(Id.,  s.  23);  but  this  power  of  leasing 
does  not  extend  to  the  royal  forests  in 
England  (Id.,  s.  25),  except  for  the  purpose 
of  making  railroads  (Id.,  s.  97).  The 
leases  must  contain  certain  specified  pro- 
visions, and  the  lessees  are  not  be  made 
dispunishable  for  waste,  except  in  leases 
of  mines,  and  at  the  option  of  the  Com- 
missioners, in  leases  for  ninety-nine  years 
(Id.,  s.  27).  The  leases  are  to  be  granted 
at  a  rack-rent,  and  no  fine  is  to  be  re- 
served (Id.,  s.  28),  except  in  building- 
leases,  in  which  a  nominal  rent  may  be 
reserved  for  the  first  three  years  (Id.,  s. 
30),  and  a  fine  may  be  taken  not  ex- 
ceeding one-third  of  the  rent  (Id.,  s.  31). 

They  may  also  sell  any  part  of  the 
crown  possessions,  except  the  forests  (Id., 
s.  34),  according  to  a  mode  pointed  out 
(s.  35) ;  and  they  may  also  sell  rents,  or 
manerial  or  forestal  rights,  to  corpora- 
tions, or  trustees  of  incapacitated  persons, 
who  have  estates  subject  thereto  (ss. 
39.  40). 

They  may  exchange  or  purchase  landg, 
&c.  (Id.,  ss.  42,  52,  98). 

They  are  declared  to  be  exempt  from 


all  personal  responsibility  as  to  any  cove- 
nants or  contracts  which  they  may  enter 
into  in  their  official  character  (Id.,  s.  1 7). 

All  deeds  relating  to  lands,  &c.  leased, 
&c.  by  the  authority  of  the  commissioners 
are  required  to  be  inrolled  in  the  office 
of  Land  Revenue  Records  and  Inrolments 
(10  Geo.  IV.  c.  50,  s.  63  ;  2  Will.  IV. 
c.  1,  ss.  16,  18,  21),  and  to  be  certified 
by  the  commissioners  to  parliament  (10 
Geo.  IV.  c.  50,  s.  125);  and  all  con- 
veyances and  sales  respecting  such  lands 
are  to  be  free  from  stamp  and  auction 
duty  (10  Geo.  IV.  c.  50,  ss.  67,  68.) 

The  Commissioners  are  also  empowered 
to  give  certain  notices  and  claims,  and  to 
authorize  entries  on  land  for  breach  of 
covenant,  &c.  (10  Geo.  IV.  c.  50,  s.  92), 
and  to  compound,  in  certain  cases,  for 
rent  (Id.,  s.  93). 

Their  accounts  are  to  be  audited  by 
the  commissioners  for  auditing  public 
accounts,  under  the  25  Geo.  HI.  c.  52 
(10  Geo.  IV.  c.  50,  s.  19). 

The  receivers  appointed  by  the  Com- 
missioners of  Woods  and  Forests  must 
be  land-surveyors  (Id.,  s.  80).  They  are 
required  to  account  at  stated  periods  to 
the  Commissioners  (Id.,  s.  81),  and  to 
transmit  all  sums  received  monthly  (s. 
84) ;  and  they  are  empowered  to  distrain 
for  rent  (s.  90). 

Notwithstanding  the  management  of 
the  crown  lands  is  thus  vested  in  the 
Commissioners,  and  the  general  power 
of  alienation  has  been  taken  from  the 
crown,  a  power  is  reserved  to  the  crown 
to  grant  sites  for  churches,  chapels,  and 
burial  grounds,  not  exceeding  five  acres 
in  extent,  or  lOOOZ.  in  value  (10  Geo. 
IV.  c.  50,  s.  45) ;  and  by  1  &  2  Will. 
IV.  c.  59,  s.  1,  churchwardens  and  over- 
seers are  empowered,  with  the  consent  of 
the  Lords  of  the  Treasury,  to  inclose  a 
portion  not  exceeding  fifty  acres  of  any 
forest  or  waste  lands  belonging  to  the 
crown,  lying  in  or  near  their  parish,  for 
the  purpose  of  cultivating  the  same  for 
the  use  of  the  poor. 

Besides  this  general  control  over  the 
crown  lands,  certain  powers  are  given  to 
the  Commissioners  which  are  connected 
with  the  execution  of  the  Forest  Laws. 
The  powers  and  authorities  belonging 
to  the  offices   of  wardens,   chief-ju-tice 
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and  justices  in  eyre  (which  were  abolished 
upon  the  termination  of  the  then  existing 
interests  by  57  Geo,  III.  c.  61),  are  vested 
in  the  First  Commissioner  (10  Geo.  IV. 
c.  .50,  s.  95)  ;  and  the  commissioners  are 
also  empowered  to  make  compensation 
to  parties  for  old  encroachments  made 
upon  the  royal  forests  where  they  have 
been  in  uninterrupted  possession  for  ten 
years  (Id.,  s.  96). 

The  verderers  of  the  royal  forests  are 
also  required  to  make  inquiry  as  to  all 
unlawful  inclosures,  encroachments,  &c. 
in  tlieir  courts  of  attachment,  and  may 
impose  fines  upon  the  offenders  (Id.,  s. 
100),  who  may  however  be  proceeded 
against  by  the  ordinary  course  of  law  (s. 
103).  The  verderers  may  appoint  re- 
garders,  under-foresters,  and  other  officers 
of  the  forests  and  courts  (s.  101),  and 
may  inquire  into  their  conduct,  and  fine 
them  for  neglect  of  duty  (s.  102).  Other 
penalties  may  be  recovered  before  a 
justice  of  the  peace  (s.  104)  ;  and  all  such 
fines  and  penalties  are  to  be  applied  to  the 
expenses  relating  to  the  forests  (s.  105). 

As  to  the  general  revenue  arising  from 
the  letting,  &c.  of  the  crown  lands,  the 
commissioners  are  directed  to  pay  in  the 
moneys  received  by  them,  to  a  proper 
account  with  the  Bank  of  England  and 
Ireland  respectively  (10  Geo.  IV.  c.  50, 
s.  117,  118)  and  the  chartered  banks  of 
Scotland  (3  and  4  Will.  IV.  c.  69,  s.  17) ; 
and  the  annual  income  (after  certain  de- 
ductions) is  to  be  carried  to  the  consoli- 
dated fund  (10  Geo.  IV.  c.  50,  s.  113 ;  3 
&  4  Will.  IV.  c.  69,  s.  16).  The  trans- 
fer of  the  revenue  arising  from  the  crown 
lands  to  the  consolidated  fund  is  however 
the  subject  of  a  special  arrangement  be- 
tween the  crown  and  the  subjects,  termi- 
nating with  the  life  of  the  king  or  queen 
regnant  in  whose  reign  it  is  made. 

The  10  Geo.  IV.  c.  50,  contains  some 
provisions  peculiar  to  Ireland.  Leases, 
grants,  &c.,  of  any  of  the  small  branches 
of  the  royal  revenue  (s.  128),  and  the 
powers  appertaining  to  the  chancellor  and 
council  of  the  Duchy  of  Lancaster  (s. 
130),  are  exempted  from  its  operation. 

The  real  property  of  the  crown  may  be 
thus  classified : — 

1.  Honours,  manors,  and  hundreds,  not 
in  lease. 


2.  Other  lands  in  the  occupation  of  the 
crown,  either  for  the  personal  conveni- 
ence of  the  king  or  for  the  public  service. 

3.  Forests,  chaces,  and  wastes. 

4.  Lauds,  tenements  and  hereditaments, 
held  of  the  crown  by  lease. 

5.  Fee-farm  rents,  issuing  out  of  lands, 
tenements,  and  hereditaments,  held  of  the 
crown  in  fee-simple. 

Of  the  first,  fourth,  and  fifth  classes  it 
would  be  impossible  to  attempt  any  par- 
ticular enumeration ;  the  fourth  consisted, 
at  the  time  of  passing  the  statute  26  Geo. 
III.  c.  87  (a.d.  1786),  of  about  13i> 
manors,  52,000  acres  of  land  in  cultiva- 
tion, 1800  houses  in  London  and  West- 
minster, and  450  houses  and  other  build- 
ings in  other  parts  of  England,  exclusive 
of  houses  demised  with  manors  or  forests. 

The  second  class  comprises  the  follow- 
ing royal  palaces  and  houses : — Bucking- 
ham Palace ;  St.  James's  Palace ;  the  Pa- 
vilion at  Brighton ;  Windsor  Castle  ;  the 
palaces  of  Hampton  Court,  Kensington 
and  Whitehall ;  the  King's  House  at  Win 
Chester ;  the  palace  at  Greenwich  (con- 
verted into  an  hospital  for  seamen)  ;  So- 
merset House  (used  as  public  offices) ;  the 
palace  of  Westminster  (Westminster  Hall, 
including  the  houses  of  parliament  and 
courts  of  law).  The  following  palaces 
and  buildings  have  been  pulled  down  and 
their  sites  used  for  other  purposes: — 
Carlton  House ;  the  Mews ;  Newmarket 
Palace.  The  following  parks  are  also 
included  in  this  class :— St.  James's, 
Hyde,  Bagshot,  Bushey,  Greenwich, 
Hampton  Court,  Richmond,  and  Windsor. 

In  the  third  class  are  included  not  only 
the  royal  forests  which  have  preserved 
their  jura  regalia,  but  several  nominal 
forests  and  chaces,  warrens,  wastes,  &c. 
The  following  is  a  list  of  the  real  forests  : 
— In  Berks,  Surrey,  and  Wilts,  Windsor 
Forest;  in  Essex,  Waltham  Forest;  in 
Gloucestershire,  the  Forest  of  Dean ;  in 
Hampshire,  Bere  Forest,  New  Forest,  and 
the  Forest  of  Woolmer  and  Aliceholt ;  in 
Northamptonshire,  Rockingham,  Whittle- 
wood,  and  Salcey  Forests ;  in  Nottingham- 
shire, Sherwood  Forest;  in  Oxfordshire, 
Whichwood  Forest 

There  has  arisen  incidentally  out  of 
the  proper  duties  of  the  department  of 
Wo<>ds  and  Forests,  since  it  was  united 
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^vith  the  Board  of  Public  Works,  the  im- 
portant office  of  providing  public  walks 
and  access  to  the  national  buildings  and 
collections.  This  branch  of  administra- 
tion has  only  been  recognised  of  late 
years,  and  perhaps  we  owe  it  to  our  inter- 
course with  the  Continent,  and  especially 
with  France,  that  it  has  been  at  all  ac- 
knowledged. Twenty  years  ago  Hyde 
Park  and  Kensington  Gardens  were  the 
only  public  places  of  recreation  open  to 
the  crowded  and  hard-worked  population 
of  London ;  since  then,  beside  the  im- 
provements in  those  two  places,  and  the 
formation  of  new  streets  and  squares  in 
those  parts  of  the  metropolis  of  which  the 
land  either  belongs  to  the  crown  or  has 
been  purchased  by  parliament  for  public 
improvements,  there  have  been  opened 
the  large  gardens  of  St.  James's  Park  and 
the  Regent's  Park ;  Primrose  Hill,  at  the 
north  of  the  Regent's  Park,  and  a  large 
piece  of  land  at  the  north-east  end  of 
London,  called  '  Victoria  Park,'  have 
been  purchased  for  public  convenience. 
The  palace  and  grounds  of  Hampton 
Court  have  been  repaired  and  ornamented, 
and  have  been  thrown  open  gratuitously 
to  the  public,  and  the  collection  of  pic- 
tures has  been  arranged :  for  all  this  the 
nation  is  indebted  to  the  department  of 
Woods  and  Forests. 

WOOL.    [Tariff.] 

WORKHOUSE.    [Poor  Laws.] 

WOUNDING      [Maim.] 

WRECK.  [Franchise;  Ships,  p. 
704.] 

WRIT,  a  law  term,  which  in  its  proper 
signification  means  a  writing  under  the 
king's  seal,  whereby  he  confers  some  right 
or  privilege,  or  commands  some  act  to  be 
done.  Writs  are  either  patent  (open, 
commonly  called  letters  patent,  literce 
pateiites),  which  are  not  sealed  up,  but 
have  the  great  seal  attached  to  them ;  or 
close  (literce  clausce),  which  are,  or  are 
supposed  to  be,  sealed  up.  The  former 
are  addressed  to  all  persons  indiscrimi- 
nately, generally  in  these  terras — "  To  all 
to  whom  these  presents  shall  come ;"  the 
latter  are  directed  to  some  officer  or  other 
individual.  Of  the  former  kind  is  the 
creation  of  a  peer  by  patent,  which  is  a 
roj  al  grant  of  peerage  ;  of  the  latter,  the 
creation  of  a  peer  by  writ,  which  is  a 


summons  to  attend  the  house  of  peers  by 
the  style  and  title  of  some  barony. 

Writ  in  its  ordinary  and  more  limited 
sense  is  a  term  applicable  to  process  in 
civil  or  criminal  proceedings.  Civil  writs 
are  divisible  into  original  and  judicial : 
original  writs  issue  out  of  the  Court  of 
Chancery,  and  give  authority  to  the 
courts,  in  which  they  are  returnable,  to 
proceed  with  the  cause ;  judicial  writs  are 
awarded  by  the  court  in  which  the  action 
is  already  pending.  These  are  again  sub- 
divided into  mesne  and  Jinal.  Original 
writs  (which  now,  except  in  the  few  real 
actions  still  preserved,  have  been  super- 
seded by  the  writ  of  summons)  used  to 
contain  a  brief  statement  of  the  plaintiff's 
alleged  cause  of  action ;  and  such  a  writ 
was  called  in  law  Latin  breve,  in  law 
French  brief:  and  this  term  was  after- 
wards applied  to  judicial  and  other  writs. 
Original  writs  issuing  from  Chanceiy 
were  always  witnessed,  or  tested,  in  the 
name  of  the  king ;  judicial  writs  issued 
from  that  one  of  the  superior  common  law 
courts  in  which  the  original  writ  was 
made  returnable,  and  were  tested  in  the 
name  of  the  chief  judge  of  such  court. 
In  cases  where  the  plaintiff  seeks  to  re- 
cover a  sum  under  40s.,  he  may  bring  his 
suit  in  the  county-court,  or  court-baron, 
in  which  no  royal  writ  is  necessary,  but 
the  suits  therein  commence,  not  by  ori- 
ginal writ,  but  by  plaint,  which  is  a 
statement  of  the  party's  cause  of  action  in 
the  nature  of  a  declaration. 

There  are  many  kinds  of  writs,  some  of 
the  more  important  of  which  may  be  here 
mentioned.  There  is  the  writ  to  the 
sheriff  of  a  county  to  elect  a  member  or 
members  of  the  Commons'  House  of  Par- 
liament, in  case  of  a  vacancy  or  general 
election,  which  issues  upon  the  warrant  of 
the  lord  chancellor  or  in  certain  cases  of  the 
speaker  of  the  House  of  Commons.  The 
writ  of  habeas  corpus  (ad  subjiciendum), 
which  is  directed  to  any  person  who  de- 
tains another,  commanding  him  to  pro- 
duce the  body  of  the  prisoner  at  such  a 
time  and  place,  together  with  the  cause  of 
his  caption  and  detention,  to  do,  submit 
to,  and  receive  (ad  faciendum,  subjici- 
endum, et  recipiendum)  whatever  the  court 
or  judge  by  whom  the  writ  is  awarded 
shall  think  fit.  [Habeas  Corp  ts.]  There 
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are  various  other  writs  of  habeas  corpus, 
for  th£  purpose  of  bringing  up  prisoners 
to  be  charged  in  execution,  to  give  testi- 
mony, &c. — the  writs  of  subpoena  ad  tes- 
tificandum, by  which  a  party  is  com- 
manded to  appear  at  the  trial  of  a  cause, 
to  give  evidence  under  a  nominal  pecu- 
niary penalty ;  and  of  subpoena  duces 
tecum,  by  which  the  party  is  commanded 
to  bring  certain  specified  documents  for 
the  purpose  of  the  trial.  There  is  also 
the  writ  of  subpoena  in  equity,  whereby 
the  defendant  in  a  suit  is  commanded  to 
appear  and  answer  the  plaintiff's  bill.  A 
defendant  privileged  from  the  particular 
suit,  or  from  being  sued  except  before 
some  other  tribunal,  is  entitled  to  a  writ 
of  Privilege,  by  which  the  court  is  re- 
quired to  discontinue  the  suit.  In  modern 
times  a  party  is  allowed  his  privilege 
without  suing  out  any  writ  of  privilege. 
The  new  Natura  Brevium  of  the  Most 
Reverend  Judge,  Mr.  Anthony  Fitz-Her- 
bert,  contains  a  great  variety  of  writs. 

WRIT  OF  ERROR.  There  may  be 
a  writ  of  error  for  an  alleged  mistake  in 
the  proceedings  of  a  Court  of  Record. 
The  writ  may  be  for  matter  of  fact  or  of 
law.  In  the  case  of  an  alleged  error  in 
fact  the  writ  is  addressed  to  the  court 
which  has  given  the  judgment  and  the 
correction  of  the  record  is  left  to  it.  In 
the  case  of  an  alleged  error  in  law,  a 
writ  of  error  must  be  sued  out  of  the 
common  law  side  of  the  Court  of  Chan- 
cery, and  it  is  addressed  to  the  chief  justice 
of  the  Queen's  Bench  or  Common  Pleas, 
or  to  the  chief  baron  of  the  Exchequer, 
in  one  of  which  courts  it  is  alleged  that 
the  error  has  been  made.  The  writ  com- 
mands the  chief  justice  of  the  court  in 
which  the  error  is  alleged  to  have  been 
made  to  send  a  copy  of  the  record  to  the 
Exchequer  Chamber  to  be  examined  there. 
The  writ  of  error  on  any  judgment  of 
the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  is  returned  only  before  those 
judges  of  the  two  courts  in  which  the 
alleged  error  has  not  been  made  (1  Wra. 
IV.  c.  70)  ;  and  there  is  no  writ  of  error 
from  the  Exchequer  Chamber  except 
to  the  House  of  Lords. 

In  criminal  cases  there  is  a  writ  of  error 
from  all  inferior  courts  to  the  Queen's 
Bench  and  from  that  to  the  House  of  Lords. 


WRIT  OF  INQUIRY.  In  cases  where 
a  plantifF  seeks  to  recover  a  specific  chattel 
(as  in  the  action  of  Detinue)^  or  a  specific 
sum  of  money  (as  in  Debt),  if  the  de- 
fendant allows  judgment  to  go  against 
him  by  default,  this  is  considered  as  an 
admission  that  the  plaintiff  is  entitled  to 
what  he  claims  ;  and  the  judgment  there- 
fore is  final  in  the  first  instance,  provided 
the  plaintiff  is  content  to  take  a  small 
nominal  sum  for  the  damages  resulting 
from  the  detention  of  the  chattel  or  the 
debt.  But  where  a  plaintiff  only  seeks  to 
obtain  damages  for  an  injury  done  to  his 
person  or  his  real  or  personal  estate,  or 
for  the  non-performance  of  a  promise,  if 
the  defendant  lets  judgment  go  by  de- 
fault, this,  though  an  admission  that  the 
plaintiff  has  a  cause  of  action,  does  not 
operate  as  an  admission  of  the  amount 
of  damages  to  which  he  is  entitled ; 
and  such  judgment  is  called  interlocu- 
tory. In  such  cases,  and  also  where 
the  plaintiff  seeks  to  recover  substantial 
damages  for  the  detention  of  a  chattel,  or 
of  a  debt,  the  intervention  of  a  jury  is  re- 
quired in  order  to  ascertain  for  what  da- 
mages the  plaintiff  is  entitled  to  have 
final  judgment.  For  this  purpose,  a  judi- 
cial process,  called  a  writ  of  inquiry^ 
issues  to  the  sheriff'  commanding  him  to 
summon  a  jury  to  inquire  what  damages 
the  plaintiff"  has  sustained.  If  the  plain- 
tiff offer  no  evidence  before  the  jury,  a 
verdict  must  be  found  for  nominal  da- 
mages, as  existence  of  some  damage  is 
admitted. 

When  the  inquisition  (or  finding  of 
the  jury)  is  returned,  the  plaintiff  is  enti- 
tled to  judgment  for  that  amount.  In 
some  cases  where  the  amount  of  damages 
is  readily  ascertainable,  as  being  a  mere 
matter  of  calculation,  such  as  in  actions 
upon  bills  of  exchange,  upon  covenants 
for  the  payment  of  a  certain  sum,  and  the 
like,  the  court,  instead  of  directing  a 
writ  of  inquiry,  will  refer  the  matter  to 
one  of  its  officers  to  compute  the  amount 
of  principal  and  interest  due  to  the  plain- 
tiff, for  writs  of  inquiry  are  merely  to 
inform  the  court,  who  may  assess  the 
damages  themselves,  if  they  think  pro- 
per, after  interlocutory  judgment  has 
been  obtained. 

WRIT  OF  SUMMONS.    [^Vbit.^ 
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WRIT  OF  TRIAL.  All  trials  of 
causes  in  the  superior  courts  took  place 
formerly  either  at  bar  before  the  whole 
court,  or  at  nisi  prius  before  one  of  the 
judges  of  the  court,  or  a  judge  or  serjeant 
named  in  the  commission  of  assize ;  but 
now,  by  the  3  and  4  W.  IV.,  c.  42,  s.  17, 
in  any  action  depending  in  any  of  the 
superior  courts  for  any  debt  or  demand  in 
which  the  sum  sought  to  be  recovered 
and  indorsed  on  the  writ  of  summons 
shall  not  exceed  20Z.,  the  court,  or  a  judge 
(if  satisfied  that  the  trial  will  not  involve 
any  difficult  question  of  fact  or  law), 
may  order  the  trial  to  take  place  before 
the  sheriff  of  the  county  where  the  action 
is  brought,  or  some  judge  of  an  inferior 
court,  and  for  that  purpose  a  writ  shall 
issue  (called  the  Writ  of  Trial)  directed 
to  the  sheriff  or  such  judge,  commanding 
him  to  try  the  cause  before  a  jury,  and 
to  return  such  writ  with  the  finding  of 
the  jury  thereon  indorsed.  The  statute 
applies  only  to  actions  for  a  debt  or  de- 
mand indorsed  on  the  writ  of  summons ; 
it  does  not  therefore  extend  to  cases 
where  the  action  is  brought  for  a  wrong, 
or  where  the  demand,  being  for  unliqui- 
dated damages,  the  amount  claimed  can- 
not properly  be  indorsed  on  the  writ  of 
summons.  (3  Mann,  and  Gra.  850.)  The 
proceedings  under  the  writ  of  trial,  when 
directed  to  the  sheriff,  usually  take  place 
before  his  under  sheriff  or  other  his  de- 
puty; and  they  are  conducted  in  the 
same  manner  as  at  a  trial  at  nisi  prius: 
and  the  court  will  grant  a  new  trial  for 
the  same  causes  as  if  the  trial  had  been 
before  one  of  the  superior  judges  ;  but  a 
new  trial  will  not  be  granted  upon  the 
ground  that  the  verdict  is  against  the 
evidence,  where  the  amount  of  such  ver- 
dict is  less  than  5l.,  unless  such  verdict 
be  manifestly  perverse. 

WRITER,  in  Scotland,  is  a  term  of 
nearly  the  same  meaning  as  attorney  in 
England,  and  is  generaUy  applied  to  all 
legal  practitioners  who  do  not  belong  to 
the  bar,  although  it  has  of  late  become 
customary  to  substitute  for  it  the  term 
solicitor.  As  special  exceptions,  the  body 
who  in  Edinburgh  enjoy,  concurrently 
with  writers  to  the  signet,  the  privilege 
of  conducting  cases  before  the  Court  of 
Sccision,  the  Court  of  Justiciary,  &c.,  are 


called  solicitors  of  supreme  courts  (ab- 
breviated S.  S.  C.),  and  the  practitioners 
before  the  sheriff  court  of  Aberdeen  are 
by  local  custom  called  advocates.  In 
each  county  there  is  generally  a  society 
of  writers  privileged  to  practise  in  the 
sheriff  court  and  in  the  other  local  judi- 
catories, who  frame  their  own  bye-laws, 
and  regulate  the  terms  of  admission  to 
their  body.  Individually,  they  are  re- 
sponsible for  their  conduct  to  the  local 
judges  before  whom  they  practise ;  and 
as  bodies  they  are,  on  the  one  hand, 
protected  from  the  infringement  of 
their  privileges  by  unlicensed  persons, 
and,  on  the  other,  liable  to  judicial 
control  if  they  attempt  unduly  to  re- 
strict the  means  of  admission  to  their 
privileges. 

WRITER  TO  THE  SIGNET,  abbre- 
viated W.  S.,  is  the  designation  of  the 
members  of  the  most  numerous  and  im- 
portant class  of  attorneys  or  procurators 
in  Scotland.  The  writers  to  the  signet 
enjoy,  in  common  with  the  solicitors  of 
supreme  courts,  and  with  one  or  two 
smaller  bodies,  the  privilege  of  conduct- 
ing cases  before  the  Court  of  Session,  the 
Court  of  Justiciary,  and  the  Commission 
of  Teinds.  Their  peculiar  privilege, 
however,  is  that  of  preparing  the  writs 
which  pass  the  royal  signet.  The  signet 
was  a  seal  or  die  under  the  control  of  the 
secretary  of  state,  with  which  the  writs 
by  which  the  king  directed  parties  to  ap- 
pear in  court,  or  ordered  them  to  obey 
the  decrees  given  against  them,  and  other 
executive  instructions,  were  stamped  for 
the  sake  of  authentication.  In  the  six- 
teenth century,  the  persons  who  were 
entitled  to  present  the  writs  which  re- 
ceived the  impression  of  the  signet  are 
supposed  to  have  been  the  clerks  in  the 
secretary  of  state's  office ;  and  it  is  not 
known  how  or  precisely  at  what  time  the 
persons  who  transacted  this  department 
of  official  business  became  converted  into 
a  body  of  private  practitioners.  Since 
the  union  of  1707,  the  signet  has  been 
under  the  disposal  of  the  Court  of  Ses- 
sion ;  but  down  to  about  the  middle  of 
last  century  the  keeper  of  the  signet  was 
deputed  by  the  secretary  of  state  for  the 
home  department.  Since  that  time  he 
has  been  appointed  under  the  great  seau 


WRITER  TO  THE  SIGNET.    [  929  ] 


lEoMAN. 


and  he  names  a  deputy,  who  is  a  member 
of  the  society  of  writers  to  the  signet, 
and  by  usage  presides  at  their  meetings. 
In  the  general  case  the  summons  by  which 
an  ordinary  action  is  brought  into  the 
Court  of  Session  requires  to  be  signeted, 
and  to  be,  as  a  preliminary,  signed  by  a 
writer  to  the  signet ;  although  a  member 
of  one  of  the  other  privileged  bodies  may 
conduct  the  case.  Advocation  [Advo- 
cation] and  some  other  analogous  classes 
of  procedure,  required  formerly  to  have 
the  interposition  of  the  signet;  but  this 
step  in  the  procedure  was  abolished  by  1 
and  2  Vict.  c.  86.  In  the  various  forms 
of  execution  against  person  and  property, 
the  signet  was,  until  lately,  a  prominent 
feature ;  but,  unless  in  some  special  cases, 
it  has  been  dispensed  with  by  the  Act  1 
and  2  Vict.  c.  114.  In  these  departments 
of  legal  practice  the  writers  to  the  signet 
now  possess  few  privileges  which  are  not 
shared  by  the  other  practitioners  before 
the  supreme  courts.  They  still  retain 
their  privileges  as  to  summonses,  and  they 
have  the  exclusive  right  of  presenting 
signatures  in  exchequer,  or  of  presenting, 
through  the  judges  acting  in  exchequer, 
the  indorsed  drafts  of  the  writs  passing 
under  the  great  and  other  seals  in  Scot- 
land appended  to  crown  charters,  appoint- 
ments to  offices,  &c.  They  have  thus  a 
monopoly  of  the  business  of  making  up 
the  titles  of  the  crown  vassals  or  free- 
holders in  Scotland,  and  this  circumstance, 
added  to  their  skill  and  respectability  as 
a  body,  has  put  the  greater  part  of  the 
conveyancing  of  the  country  in  their 
hands.  The  society  require  of  their  in- 
trants an  apprenticeship  of  five  years, 
with  a  curriculum  of  university  study, 
which  includes  two  sessions  of  attend- 
ance, the  one  at  Latin  and  the  other  at 
some  other  literary  class,  and  four  courses 
of  attendance  at  law  classes.  The  ex- 
penses connected  with  apprenticeship 
amount  to  about  380Z.,  and  additional  fees 
to  the  extent  of  140/.  are  incurred  on 
entering  the  society.  The  writers  to  the 
signet  possess  a  library,  amounting,  it  is 
supposed,  to  between  forty  and  fifty  thou- 
sand bound  volumes,  distributed  in  two 
large  halls.  The  collection  was  com- 
menced in  1755,  by  the  purchase  of  some 
law  books,  to  which  works  on  other  sub- 
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jects  were  added  in  1778.  It  is  supported 
by  an  annual  grant  by  the  society,  which 
fluctuates  with  the  state  of  its  funds,  and 
has  in  some  years  exceeded  2000/.  The 
eminent  men  who  have  successively  acted 
as  librarians,  have  made  praiseworthy 
and  successful  efforts  to  obtain  the  most 
useful  works,  and  to  prevent  the  funds 
from  being  wasted  in  the  purchase  of 
books  at  random.  They  have  kept  in 
view  in  many  cases  the  acquisition  of 
those  books  which  are  wanting  to  the 
advocates'  library,  and  as  the  two  institu- 
tions are  within  the  same  range  of  build- 
ings, and  are  both  liberally  laid  open  to 
those  who  wish  to  consult  books  for  lite- 
rary purposes,  the  writers  to  the  signet 
have  thus  performed  an  essential  service 
to  the  literature  of  Edinburgh. 


YEAR-BOOKS.  [Reports.] 
YEOMAN,  YEOMANRY  CAVAL- 
RY. Of  the  various  derivations  proposed 
for  the  word  yeoman — jung  man,  young 
man ;  jemand,  any  one ;  gemein,  common ; 
goodman— perhaps  "  gemein  "  or  "  com- 
mon" is  the  most  probable.  A  yeoman  is 
at  the  head  of  the  classes  beneath  gentle- 
men ;  he  is  in  legal  sense  a  probus  et  lega- 
lis  homo,  who  may  dispend  of  his  own 
freehold  40s.  yearly.  In  an  antient  statute 
(20  Ric.  IL  c.  2,  1326)  they  ("Vadlez 
appellez  yomen  ")  are  prohibited,  in  com- 
mon with  all  other  persons  under  the 
rank  of  an  esquire,  from  wearing  any 
lord's  livery  unless  they  form  part  of  the 
lord's  household ;  and  Fortescue  (c.  29 ;. 
who  wrote  somewhat  more  than  half  a  cen- 
tury  after  the  passing  of  that  act,  says  that 
there  are  yeomen  (valecti)  who  can  spend 
out  of  their  patrimony  600  skutes  a-year, 
a  sum  equal,  according  to  some  computa- 
tions, to  130Z.  The  term  yeoman  is  used 
in  inferior  offices  about  the  palace ;  and 
there  is  a  body-guard  called  the  yeomen 
of  the  king's  guard,  established  by  Henry 
VII.,  and  by  some  writers  considered  the 
first  approach  towards  a  standing  army, 
which  attends  the  king  upon  state  occa- 
sions. It  consists  of  100  men  habited  in 
the  costume  of  the  sixteenth  century, 
and  commanded  by  a  captain  and  other 
officers.  The  vulgar  name  of  beef-eaters, 
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by  which  they  are  known,  is  a  corruption 
of  buffetiers,  from  their  having  been 
stationed  in  state  banquets  at  the  buffet  or 
sideboard.  During  the  long  war  conse- 
quent on  the  French  revolution,  and 
whilst  this  country  was  threatened  with 
invasion,  there  was  embodied  in  almost 
every  county  a  mounted  force  under  the 
name  of  Yeomanry  Cavalry.  It  was 
subject  to  the.  same  regulations,  when  on 
service,  as  the  militia,  and  consisted  of 
volimteers,  of  whom  a  large  proportion 
were  gentlemen  or  wealthy  farmers ;  they 
were  mounted  and  in  most  respects 
equipped  at  their  own  expense ;  but  they 
received  pay  whilst  in  actual  service,  and 
there  was  some  small  allowance  made  by 
the  crown  towards  the  regimental  ex- 
penses, such  as  the  permanent  pay  of  non- 
commissioned officers.  They  were  com- 
manded by  the  lord-lieutenant  of  the 
county,  who  granted  commissions  to  the 
subaltern  officers. 

The  first  act  for  embodying  corps  of 
volunteers  was  passed  in  the  spring  of 
1794  (34  Geo.  III.  c.  31).  It  enacts 
that  all  persons  who  may,  during  the  war 
then  raging,  voluntarily  enrol  themselves 
under  officers  holding  commissions  for 
that  purpose  from  the  king  or  from  the 
Jieutenants  of  counties,  shall  be  entitled 
to  receive  the  pay,  and  shall  be  subject 
to  the  same  discipline  by  courts  martial, 
composed  of  volunteer  officers,  as  troops 
of  the  line,  if,  on  being  called  upon  by 
the  king  in  case  of  actual  invasion  or 
appearance  of  invasion,  they  shall  march 
out  of  their  own  counties  or  assemble 
within  it  to  repel  such  invasion ;  or  if 
they  shall  march  at  the  command  of  the 
king  or  of  the  lieutenant  or  the  sheriff 
of  the  county  to  suppress  riots  or  tumults 
within  it  or  the  adjacent  counties.    The 


act  exempts  volunteers  from  the  militia* 
it  gives  power  to  magistrates  to  billet  the 
non-commissioned  officers  and  drummers 
on  tavern-keepers;  and  grants  to  com- 
missioned officers  a  right  to  half-pay,  and 
to  non-commisioned  officers  the  benefit  ol 
Chelsea  Hospital  if  they  are  disabled 
when  on  actual  service. 

In  the  year  1798  another  act  was 
passed  (38  Geo.  III.  c.  61),  to  facilitate 
the  training  of  volunteer  corps  of  cavalry, 
who  are  called  in  the  title  to  the  act, 
though  not  in  the  body,  "yeomanry 
cavalry."  It  authorizes  the  billeting  of 
the  privates  when  called  out  to  be  trained, 
and  it  exempts  from  taxation  the  horses 
used  in  the  service.  After  the  short  peace 
in  1802,  the  provisions  of  the  preceding 
acts  were  renewed  (42  Geo.  III.  c.  66), 
and  the  existence  of  the  volunteer  corps 
of  cavalry  (called  by  this  act  for  the 
first  time  "yeomanry  cavalry")  was 
revived  or  continued,  without  reference, 
as  in  the  previous  statutes,  to  the  th/Wf 
existing  war. 

Of  late  years,  although  many  of  these 
yeomanry  regiments  still  exist,  they  are 
rather  maintained  for  the  purpose  of 
amusement  and  good  fellowship  than  for 
any  practical  service. 

According  to  a  Parliamentary  Return, 
there  were,  in  1836,  338  troops  of  yeo- 
manry cavalry,  including  1155  officers 
and  18,120  men,  at  a  cost  of  about 
100,000/.  a-year  to  the  nation.  In  1838, 
the  number  of  troops  was  reduced  to 
251,  and  the  privates  to  13,594.  Between 
the  years  1816  and  1838,  the  average 
annual  expense  of  maintaining  the  yeo- 
manry corps  was  128,000/. ;  the  greatest 
cost  being  in  the  years  1820,  1821,  and 
1822,  when  the  annual  average  exceeded 
192,000i. 
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Abandonment. 

Abattoir. 

Abbey. 

Abbot. 

Abdication. 

Abduction. 

Ability ;  Capacity,  Legal.     [Age ;  Wife.] 

Abjuration  (of  the  Realm). 

Abjuration  (Oath  of). 

Aborigines. 

Abortion.  [Infanticide ;  Law,  Criminal ; 
Murder.] 

Absentee. 

Academy.     [University.] 

Academies.     [Societies.] 

Acceptance.     [Exchange,  Bill  of.] 

Acceptor.     [Exchange,  Bill  of.] 

Accountant-General. 

Accumulation.     [Capital.] 

Accumulation. 

Achaean  Confederation. 

Act. 

Act  of  Parliament.     [Statute.] 

Acta.     [Act.] 

Action.     [Act.] 

Actuary. 

Adjudication. 

Adjustment. 

Adjutant. 

Adjutant-General. 

Administration  and  Administrator. 

Admiral. 

Admiralty  Courts. 

Admiralty,  Droits  of.  [Droits  of  Admi- 
ralty.] 

Adoption. 

Adult  Schools. 

Adulteration. 

Adultery. 

Adventure,  Bill  of. 

Advertisement. 

Advice. 

Advocate. 

Advocate,  Lord. 

Advocates,  Faculty  of. 

Advocation. 

Advowson. 

Advowsons,  Value  of. 
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iEtolian  Confederation, 

Affeerers.     [Leet.] 

Affinity. 

Affirmation. 

Age. 

Agent. 

Agio. 

Agiotage. 

Agnate.     [Consanguinity.] 

Agrarian  Laws. 

Agriculture. 

Agriculture,  Statistics  of. 

Aide-de-Camp. 

Aids. 

Albinatus  Jus.     [Aubaine.] 

Alderman. 

Ale. 

Ale -Conner. 

Ale-Founder.     [Al€-COnner.] 

Alehouses. 

Ale-Taster.     [Ale-Conner.] 

Alien. 

Alimony. 

Allegiance,  or  Ligeance. 

Alliance.     [Treaty.] 

Alliance,  Holy.     {Holy  Alliance "j 
Alliance,  Triple.     [Triple  Alliance^ 
Allodiuin,  or  Alodium. 

Allotment  System. 

Alloy.     [Mint.] 

Almanac. 

Almoner. 

Aims-House. 

Ambassador. 

Amendment.     [Bill  in  Parliament.] 

Amercement.    [Leet.] 

Amnesty. 

Amphictyons. 

Anarchy. 

Anatomy  Act. 

Ancient  Demesne.     [Manor.] 

Anglican  Church.     [Establisncd  Churcfc 
of  England  and  Ireland.] 

Annals. 

Annates. 

Annuity. 

Annuity,  Scotch. 

Annus  Deliberandi. 
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Anti-League.     [League.] 

Apanage. 

Apothecaries,  Company  of. 

Apparent  Heir. 

Apparitor. 

Appeal,  Criminal  Law. 

jlppeal,  Civil  Law. 

Appeal. 

Appraisement. 

Appraisers. 

Apprentice. 

Apprising.     [Adjudication.] 

Appropriation.     [Advowson.] 

Approver. 

Arbitration. 

Arbitration,  Scotch  Law. 

Archbishop.     [Bishop.] 

Archdeacon. 

Arches,  Court  of. 

Archimandrite.     [Abbot.] 

Archive,  or  Archives. 

Areopagus,  Council  of. 

Aristocracy. 

Armiger.     [Esquire.] 

Armorial  Bearings.     [Heraldry.] 

Army. 

Armies.     [Military  Force.] 

Arraignment. 

Arrest,  Personal.     [Insolvent.] 

Arrestment. 

Arson.     [Malicious  Injuries.] 

Articles  of  War.     [Mutiny  Act.] 

Assent,  Royal. 

Assembly,  General,  of  Scotland.  [Gene- 
ral Assembly.] 

Assembly,  National.     [States-General.] 

Assembly  of  Divines.  [Westminster  As- 
sembly.] 

Assessed  Taxes.     [Taxes.] 

Assessor. 

Assieuto  Treaty. 

Assignat. 

Assignation.     [Assignment.] 

Assignee — of  a  Bankrupt.     [Bankrupt.] 

Assignee — of  an  Insolvent  Debtor's 
Estate.     [Insolvent.] 

Assignee— of  Bill  of  Lading.  [Bill  of 
Lading.] 

Assignee. 

Assignee  (Scotland). 

Assignment. 

Assignment,  Scotch  Law. 

Assize. 

Assize,  Scotland. 

Associations.     [Societies.] 


Assurance. 
Asylum. 

Atheling,  or  ^theling. 
Attachment,  Foreign. 
Attainder. 
Attaint.     [Jury.] 
Attorney. 
Attorney-General. 
Aubaine. 
Auction. 
Auctioneer. 

Audit  Office.    [Auditor.] 
Auditor. 

Augmentation,  Court  of. 
Aulic  Council. 
Auxilia.     [Aids.] 
Average. 
Avoeat. 

Avoirdupois.    [Weights  and  Measures.] 
Ayuntamiento,  Justicia,  Coucejo,Cabildo, 
Regimiento. 

Bachelor. 

Bailiff. 
Bailiwick. 
Bailliage. 
Balance  of  Power. 
Balance  of  Trade. 
Ballast. 

Ballot.     [Voting.] 
Ban. 

Banishment. 
Bank,  in  Law. 
Bank,  Banker,  Banking. 
Bankrupt. 
Banneret. 

Banns  of  Marriage.    [Marriage.] 
Bar. 

Barbarian. 
Barber-Surgeons. 
Barkers.     [Auction.] 
Baron,  Barony. 
Baronage. 
Baronet. 

Barratry.     [Ships,  p.  706.] 
Barrister. 

Barrister,  in  Scotland.    [Advocate?,  Fa- 
culty of.] 
Barter. 

Barter.    [Money.] 
Bastard. 

Bath,  Knights  of  the. 
Bawdy-Houses.    [Prostitution.j 
Beacon. 
Beadle. 
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Bed  of  Justice. 

Bedchamber,  Lords  of  the. 

Bede-House. 

Bedford  Level.     [Sewers.] 

Beggar.     [Mendicity.] 

Benefice. 

Beneficium. 

Benefit  of  Clergy, 

Benevolence. 

Berlin  Decree.     [Blockade.] 

Betrothment. 

Bigamy. 

Bill-Broker.     [Broker.] 

Bill-Chamber. 

Bill  in  Chancery.     [Equity.] 

Bill  in  Parliament. 

Bill  of  Exchange.     [Exchange,  Bill  of.] 

Bill  of  Exchequer.     [Unfunded  Debt.] 

Bill  of  Health.     [Quarantine.] 

Bill  of  Lading. 

Bill  of  Rights. 

Bill  of  Sale. 

Bill  of  Sight. 

Bill  of  Store. 

Billon. 

Bills  of  Mortality. 

Bishop. 

Bishopric. 

Black-Mail. 

Black-Kod,  Usher  of  the. 

Blasphemy. 

Blockade,  Law  of. 

Board. 

Bona  Fides,  and  Bona.  Fide. 

Bona  Notabilia.    [Executor.] 

Book  Trade. 

Booty.     [Admiralty  Courts,  p.  29.] 

Bordarii. 

Borough-English. 

Borough,  Municipal.  [Municipal  Cor- 
porations.] 

Borough,  Parliamentary.  [Parliament.] 
I       Bottomry,  Bottomree,  or  Bummaree. 

Bounty. 

Bounty,  Queen  Anne's.  [Benefice,  pp. 
343,  345.] 

Bread.    [Adulteration;  Assize,] 

Brevet. 

Brewer.  [Alehouses,  p.  99;  Adultera- 
tion, p.  36.] 

Bribery. 

Brick. 

Bridewell. 

Bridges. 

Brie*'  (*n  Law). 


Brief,  Church. 
Brief,  Papal. 
Broker. 

Brothel.     [Prostitution.] 
Budget. 

Building,  Acts  for  Regulating. 
Bulletin. 
Bullion. 
Bulls,  Papal. 
Burgage  Tenure. 

Burgess.  [Municipal  Corporations ;  Com- 
mons, House  of.] 
Burgomaster,  Burgermeister. 
Burial.     [Interment.] 
Burnel,  Acton,  Statute  of. 
Burning  of  Heretics.    [Heresy.] 
Butter. 
By-Law. 

Cabal. 

Cabinet. 

Cachet,  Letters  de. 

Canon. 

Canon  Law. 

Canons    Ecclesiastical.       [Constitutions 

and  Canons  Ecclesiastical.] 
Capacity,  Legal.  [Age ;  Insanity  ;  Wife.] 
Capias  ad  Satisfaciendum.     [Execution.] 
Capital. 
Captain. 
Cardinal. 
Carrier. 

Cash  Credit.     [Bank,  p.  278.] 
Cathedral. 

Catholic  Church  (Roman), 
Caucus. 
Cavalry. 

Caveat.     [Patent.] 
Cemetery.     [Interment.] 
Censor.     [Census,  Roman.] 
Censorship  of  the  Press.    [Press.] 
Census,  The,  at  Rome. 
Census. 

Central  Criminal  Court.     [Circuits.] 
Certificate.     [Bankrupt,  p.  292.] 
Certificate,  Game.     [Game  Laws.] 
Certiorari. 
Cessio  Bonorum. 
Cession.     [Benefice,  p.  349.] 
Cestui  que  Trust.     [Trustee.] 
Challenge.    [Jury.] 
Chamberlain. 
Chancel. 
Chancellor. 
Chancellor  of  Scotland. 
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Chancery. 

Chancery,  Inns  of.     [Inn.] 
Chantry. 
Chapel. 
Chaplain. 
Chapter. 

Charge  d' Affaires.  [Ambassador,  p.  126.] 
Charitable  Uses.     [Uses,  Charitable.] 
Charity  Commissioners.     [Schools,  En- 
dowed.] 
Charta,  Magna.     [Magna  Charta,] 
Charte. 
Charter. 

Charter  Party.     [Ships.] 
Chartists. 

Chase.     [Forest ;  Park.] 
Chattels. 
Cheque. 

Chicory.     [Adulteration.] 
Chief  Justice.     [Courts.] 
Child-Killing.     [Infanticide.] 
Child-Stealing.     ( Abduction.] 
Chiltern  Hundreds. 
Chimney-Sweeper. 
Church  Brief.     [Brief,  Church.] 
Church-Rates. 
Churchwardens. 
Cincinnati,  Order  of. 
Cinque  Ports. 
Circuits. 
Citation. 
Citizen. 
City. 

Civil  Law.     [Roman  Law.] 
Civil  List. 
Civilization. 

Clarendon,  The  Constitutions  of. 

Clearing-House.  [Bank,  p.  273.] 

Clergy. 

Clergy,  Benefit  of.     [Benefit  of  Clergy.] 

Clerk  in  Orders.     [Clergy.] 

Clerk  of  Assize. 

Clerk  of  the  Crown  in  Chancery. 

Clerk  of  the  House  of  Commons. 

Clerk  of  the  Parish.     [Parish  Clerk.] 

Clerk  of  the  Parliament. 

Clerk  of  the  Peace. 

Clerks  in  Ordinary  of  the  Privy  Council 
[Privy  Council.] 

Clerks  and  Servants.     [Servants.] 

Client. 

Coal-Trade. 

Coast-Blockade.    [Smuggling.] 

Code,  Codex. 

Codes,  Les  Cinq. 


Codicil.     [Code;  Will.] 

Codification.     [Law  and  Legislation.] 

Coffee  Trade. 

Cognovit. 

Cohabitation.     [Concubinage.] 

Coining. 

Collation.        [Advowson;  Benefice,  p. 
340.] 

College.     [Collegium.] 

Collegiate  Church.    [Collegium.] 

Collegium,  or  Conlegium. 

Colonel. 

Coloni.     [Slavery,  p.  717.] 

Colonial  Agents. 

Colony. 

Combination  Laws. 

Comm&nder.    [Captain.] 

Commandery. 

Commendam.     [Benefice,  p.  350.] 

Commissary. 

Commission. 

Commission.  [Agent ;  Broker ;  Factor.  | 

Commission,  Ecclesiastical.     [Ecclesias- 
tical Commission.] 

Commission  (military). 

Commissioners,  Lords.       [Admiral;  As- 
sent, Royal ;  Parliament.] 

Commissioners    of  Bankrupts.      [Bank- 
rupt.] 

Commissioners  of  Lunacy.     [Lunacy.] 

Commissioners,  Poor  Law.     [Poor  Laws 
and  Pauperism.] 

Commissioners  of  Sewers.     [Sewers.] 

Committee  of  Public  Safety. 

Committees,  Election.      [Election  Com- 
mittees, p.  582.] 

Committees.  [Parliament.] 

Commodore. 

Common  Law. 

Common  Pleas,  Court  of. 

Common,  Rights  of. 

Commons.     [Inclosure.] 

Commons,  House  of. 

Commons,  Irish  house  of.     [Parliament 
of  Ireland.] 

Companies,    or  Guilds.         [Collegium  ; 
Municipal  Corporations.] 

Companies,  Joint-Stock.        [Joint-Stock 
Company.] 

Company.  [Corporation;  Partnership.] 

Compurgator. 

Concealment  of  Birth.     [Infanticide.] 

Conclave.    [Cardinal ;  Catholic  Church.] 

Concordat. 

Concubinage. 
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Confarreation.     [Marriage,  Roman.] 

Confederation.    [Federation.] 

Confederation  of  the  Rhine. 

Conference. 

Conference.  [Bill  in  Parliament,  p.  367 ; 
Parliament.] 

Confession  of  Faith.  [Westminster  As- 
sembly of  Divines.] 

Confiscation.     [Forfeiture.] 

Conflict  of  Laws.     [International  Laws.] 

Conge  d'EsIire. 

Congress. 

Connubium.     [Marriage,  Roman.] 

Consanguinity,  or  Kin.  [of.] 

Conscience,  Courts  of.  [Requests,  Courts 

Conscription. 

Conservators  of  the  Peace. 

Conservator  of  the  Staple. 

Consideration. 

Consistorium.     [Cardinal,  p.  455.] 

Consistory. 

Consols.    [National  Debt.] 

Conspiracy. 

Constable. 

Constable,  Lord  High,  of  Scotland. 

Constitution. 

Constitutions  and  Canons  Ecclesiastical. 

Constitutions,  Roman. 

Consul. 

Contempt.  [nomy.] 

Consumption.     [Capital;   Political  Eco- 

Contraband. 

Contract,  Original.  [Social  Contract.] 

Control,  Board  of.  [East  India  Company.] 

Convent. 

Conventicle  Act  [Nonconformists,  p. 
429.1 

Convention,  Military. 

Convention  Parliament. 

Convention  Treaties. 

Convocation. 

Convoy. 

Coparceners.     [Estate.] 

Copper,  Statistics  of. 

Copyhold. 

Copyright. 

Corn-Laws  and  Corn-Trade. 

Corn-lient. 

Corn-Trade,  Ancient. 

Corn-Trade,  Roman. 

Cornet. 

Coronation. 

Coroner. 

Corporal. 

Corporation  Act.    [Nonconformists.] 


Corporations. 

Corporations,   Municipal.         [Municipal 

Corporations.] 
Corporation  and  Test  Acts.    [Established 

Church ;  Nonconformists.] 
Correction,  Houses  of.    [Transportation.] 
Corruption  of  Blood.  [Attainder.] 
Cortes. 

Cottage  System.     [Allotments.] 
Cotton  Cultivation  and  Trade. 
Cotton  Manufacture  and  Trade. 
Councils  of  the  Church. 
Councillors.     [Municipal  Corporations.] 
Counsel. 
Count. 

County.     [Shire.] 
County  Court.     [Courts.] 
County  Rate. 
Court  Baron.     [Manor.] 
Court-Martial. 
Courtesy  of  England. 
Courtesy  of  Scotland. 
Courtesy  of  Scotland.  [Wife  (Scotland).] 
Court  of  Record.     [Courts.  ] 
Courts. 

Courts,  Customary.     [Copyhold.] 
Courts,    Ecclesiastical.       [Ecclesiastical 

Courts.] 
Courts  of  Record.     [Courts.] 
Coverture,  Feme  Covert.     [Wife.] 
Credentials.    [Ambassador.] 
Credit. 

Credit,  Letter  of. 

Crime  and  Punishment     [Punishment.J 
Criminal  Conversation.     [Adultery.] 
Criminal  Law.     [Law,  Criminal.] 
Crown  Solicitor. 
Cruelty.     [Wife.] 
Curate,  Perpetual.     [Benefice.] 
Curator. 

Currency.     [Money.] 
Cursitor  Baron. 

Customary  Freeholds.     [Copyhold.  | 
Customs  or  Usages. 
Customs-Duties. 
Custos  Brevium. 
Gustos  Rotulorum. 

Damages. 

Damnum.     [Damages.] 

Deacon. 

Deadweight.    [National  Debt.| 

Dean. 

Debenture. 

Debt    [Insolvent.] 
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Debt,  National.     [National  Debt.] 

Debtor  and  Creditor.     [Insolvent.] 

Declaration.     [Oath.]  [Liberty.] 

Declaration  of  Right.     [Bill  of  Rights ; 

Decree,  Decretal.     [Canon  Law,  p.  445  ; 
Catholic  Church,  p.  459.] 

Decree.     [Equity.] 

Decretals.     [Canon  Law.] 

Deed. 

Deer-Stealing.     [Game-Laws.] 

Defamation.     [Slander.] 

Degree.     [University.] 

Del  Credere  Commission.     [Agent.] 

Delegates,  Court  of. 

Demand  and  Supply. 

Demesne.     [Manor.] 

Demise. 

Demise.     [Lease.] 

Democracy. 

Demurrage. 

Denizen. 

Deodand. 

Departement. 

Deportation.     [Banishment.] 

Deposit. 

Deposition. 

Deprivation.     [Benefice,  p.  351.] 

Deputy.     [Charte,  p.  393.] 

Descent. 

Deserter. 

Despotism.     [Monarchy;  Tyrant.] 

Devise.     [Will.] 

Diet.     [Germanic  Confederation ;    Ger- 
manic Empire.] 

Diffareation.     [Marriage,  Roman.] 

Differential  Duties.     [Taxation.] 

Digest.     [Justinian's  Legislation.] 

Dignities.     [Titles  of  Honour.] 

Dilapidation,  Ecclesiastical.      [Benefice, 
p.  349.] 

Diligence.     [Wife,  p.  906,  907.] 

Diocese.     [Bishopric] 

Diplomacy. 

Diplomatics. 

Directoire  Executif. 

Directory  for  Public  Worship.     [West- 
minster Assembly  of  Divines.] 
Disability. 

Discount. 

Discount-Broker.     [Broker.] 

Discovery.     [Evidence.] 

Dispensation.     [Benefice.] 

Disseisin.     [Seisin.] 

Distress.  [tion ;  Wife.] 

Distributions,  Statute  cf.    [Administra- 


Dividend. 

Division  of  Employment. 

Divorce. 

Divan. 

Docket.     [Bankrupt.] 

Doctor. 

Doctors'  Commons. 

Domesday-Book. 

Domicile. 

Donatio  Mortis  Causa. 

Donative.    [Benefice,  p.  344.] 

Dowager. 

Dower. 

Dramatic  Literary  Property.  [Copyright. 

Drawback. 

Drawer.     [Exchange,  Bill  of.] 

Droits  of  Admiralty. 

Duchy ;  of  Lancaster ;  of  Cornwall.  [Civil 

Duelling.  [List,  p.  515.] 

Duke. 

Duty.     [Right.] 

Earl. 

Earl  Marshal. 

Earthenware. 

Easement. 

Easter  Offering.     [Tithes.] 

East  India  Company. 

Ecclesiastical  Commissioners  for  England. 

Ecclesiastical  Courts. 

Echevin. 

Economistes.     [Political  Economy.] 

Edicts,  Edicta.     [Equity.] 

Education. 

Effendi. 

Egg  Trade. 

Election. 

Election  Committees. 

Elector.  [Commons,  House  of;  Muni- 
cipal Corporations.] 

Elegit.     [Execution.] 

Elopement.     [Dower.] 

Emancipation.     [Parent  and  Child.] 

Embargo. 

Embezzlement.    [Agent.] 

Emigration. 

Empanel.    [Panel.] 

Emperor. 

Endowment.  [Dower;  Benefice;  Uges, 
Charitable.] 

Enemy.     [Alien,  p.  102.] 

Enfeoffment.     [Feoffment] 

Enfranchisement. 

Engrossing.     [Forestalling.] 

Enlistment. 
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Ensign. 

Entail.     [Estate ;  Primogeniture."' 

Envoy. 

Episcopacy.     [Bishop.] 

Equality.     [Liberty.] 

Equerries. 

Equity 

Escheat 

Esquire. 

Established  Church  of  England  and  Ire- 
land. 

Estate. 

Evidence. 

Exchange.  [Division  of  Employment ; 
Demand  and  Supply.] 

Exchange,  Bill  of. 

Exchange  Broker.     [Broker.] 

Exchequer  Bills.  [National  Debt ;  Un- 
funded Debt.] 

Exchequer  Chamber.  [Exchequer,  Court 
of;  Courts.] 

Exchequer,  Court  of. 

Excise  Duties. 

Excommunication . 

Execution. 

Executor. 

Exemplification.     [Evidence.] 

Exeter,  or  Exon  Domesday. 

Exhibition.     [School.] 

Exile.     [Banishment.] 

Exports.     [Balance  of  Trade.] 

Extra-Parochial.    [Parish.] 

Eyre.    [Courts,  p.  711.] 

Factor. 

Factory  (in  commerce). 
Factory  (in  manufactures). 
Factory  Inspectors.    [Factory  (in  manu- 
factures).] 
Faculties.     [University.] 
Fair. 

Farmers-General , 
Father,     [Parent  and  Child.] 
Fealty. 
Federation. 

Fee  Simple.     [Estate.] 
Fee  Tail.     [Estate.] 
Fees. 

Fellowship. 
Felo-de-se. 
Felony. 

Feme  Covert.     [Wife.] 
Feme  Sole.     [Wife.] 
Feod.     [Feudal  System] 
Feoffee.     [Feoffment] 


Feoffment. 

Feoffor.    [Feoffment.] 

Ferry. 

Feud.    [Feudal  System.] 

Feudal  System. 

Fiat.     [Bankrupt.] 

Fidei  Commissum.     [Trust] 

Fief.     [Feudal  System.] 

Field-Marshal. 

Fieri  Facias.     [Execution.] 

Filiation.     [Bastardy.] 

Firebote.     [Common,  Rights  of,  p.  578.] 

Firm.     [Partnership.] 

First  Fruits. 

Fiscus.     [Allodium;  Forfeiture.] 

Fish.     [Fisheries.] 

Fisheries. 

Five-Mile  Act.    [Nonconformists.] 

Fixtures.  [Tenant  and  Landlord,  p.  800.] 

Folk-Mote.  [Municipal  Corporations,  p. 
382.] 

Flag. 

Flotsam,  or  Floatsam. 

Footpath.     [Ways.] 

Foreigners,  Registration  of.     [Alien.] 

Foreman.     [Jury  ] 

Forestalling,  Engrossing,  &c. 

Forest  Laws. 

Forfeiture. 

Forgery. 

Foundling  Hospitals. 

Franchise. 

Frankalmoigne. 

Frank  Pledge.     [Leet] 

Frauds,  Statute  of    [Statute  of  Frauds.] 

Fraudulent  Conveyance.  [Considera- 
tion.] 

Free  Bench.     [Dower.] 

Freehold.     [Estate.] 

Freedman.     [Slave.] 

Freedom.  [Liberty;  Municipal  Cor- 
porations.] 

Freeman.  [Municipal  Corporations.,  p. 
386.] 

Free  School.     [Schools,  Endowed.] 

Free  Trade.  [Agriculture;  Capital;  Corn 
Trade ;  Corn  Trade,  Ancient ;  Demand 
and  Supply ;  Monopoly.] 

Freight     [Ships.] 

French  Economistes.  [Political  Econo- 
my.] 

Friendly  Societies. 

Funds.     [National  Debt.] 

Funeral.     [Interment.] 

Fur  Trade.     [Hudson's  Bay  Company.] 
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Game  Laws. 

Gaming  or  Gambling. 

Gaol  Delivery. 

Garden  Allotments.     [Allotments.] 

Garter,  Order  of  the. 

Gavelkind. 

Gazette.     [Newspaper.] 

Gendarmerie. 

Genealogy.     [Consanguinity;  Descent] 

General. 

General  Assembly  of  the  Church  of  Scot- 
land. 

Generalissimo. 

Gens.     [Gentleman.] 

Gentleman. 

Germanic  Confederation. 

Germanic  Empire. 

Gild.     [Municipal  Corporations.] 

Glass. 

Gleaning. 

Glebe  Land.     [Benefice.] 

Gluts.     [Demand  and  Supply.] 

Goods  and  Chattels.     [Chattels.] 

Government. 

Grace,  Days  of.     [Exchange,  Bill  of.] 

Grammar  Schools.     [Schools,  Endowed.] 

Grand  Jury.     [Jury.] 

Grand  Serjeanty. 

Gratiani  Decretum.     [Canon  Law.] 

Guardian. 

Guardians,  Boards  of.  [Poor  Laws  and 
Pauperism.] 

Guild.    [Municipal  Corporations.] 

Ha'beas  Corpus. 

Hackney   Coach.      [Metropolitan   Stage 

Carriage.] 
Hamlet.     [Parish.] 
Hanaper. 

Hand-fasting.     [Betrothment.] 
Hand-writing,  Proof  of.     [Evidence.] 
Hardware  and  Cutlery. 
Hawker.     [Pedlar.] 
Headborough.     [Constable.] 
Health,  Public.     [Towns,  Health  of.] 
Heir.     [Descent.] 
Heir-looms.     [Chattels.] 
Heirship  Moveables.     [Will,  p.  917.] 
Herald. 

Heralds'  College,  or  College  of  Arms. 
Heraldry. 

Hereditament.     [Descent.] 
Hereditas  Jacens.     [Abeyance;  Tenure.] 
Heresy. 
Heretico  Comburendo,  Writde.  [Heresy.] 


Heriot. 

Heritable  Property.     [Wife  (Scotland).] 

High  Commission  Court.     [Established 

Church,  p.  849.] 
High  Constable.     [Constable.] 
High  Ti'easou.     [Law,  Criminal.] 
Highway.     [Ways.] 
Holograph  Will.     [Will,  p.  917.] 
Holy  Alliance. 

Homage.    [Feudal  System,  23;  Fealty.] 
Homicide.     [Murder.] 
Hospitallers. 
Hospitals.     [Schools.] 
Hotchpot.     [Administration.] 
Housebreaking  and  Burglary. 
Hudson's  Bay   Company  and    the   Fur 

Trade. 
Hue  and  Cry. 
Hulks.     [Transportation.] 
Hundred.     [Shire.] 

Hundred  Court.    [Courts ;  Leet ;  Shire.] 
Husband.     [Wife.] 

Husting.  [Municipal  Corporations,  382.  J 
Hypothecation.     [Mortgage;  Pledge.] 

Idiot.     [Lunatic] 

Ignoramus.     [Indictment.] 

Illegitimacy.     [Bastard.] 

Impeachment.  [Attainder;  Parliament, 
p.  474.] 

Imperial  Chamber.     [Aulic  Chamber.] 

Imports  and  Exports.  [Balance  of  Trade ; 
Demand  and  Supply.] 

Impressment.     [Ships.] 

Impropriate  Rectory.    [Benefice,  p.  341.] 

Impropriation.     [Benefice.] 

Impropriator.     [Benefice,  p.  342.] 

Inclosure. 

Income  Tax.     [Taxation.] 

Incumbent.     [Benefice.] 

Indenture.     [Deed.] 

India  Law  Commission. 

Indictment. 

Indorsee,  Indorsement,  Indorser.  [Ex- 
change, Bill  of.] 

Induction.     [Benefice,  p.  340.] 

Infamy. 

Infant.     [Age.] 

Infant  Heir.     [Descent.] 

Infanticide. 

Infant  Schools.     [Schools.] 

Infant  Witnesses.     [Age.] 

Infantry. 

Information. 

Informer. 
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Inheritance.     [Descent.] 

Injunction. 

Injunction,  Scotland.     [Interdict.] 

Inns  of  Court  and  of  Chancery. 

Inquest.     [Coroner.] 

Insanity,  Legal.     [Lunacy.] 

Insolvent. 

Instance  Court.     [Admiralty,  Courts  of.] 

Institution.     [Benefice,  p.  340.] 

Insurance,  Fire. 

Insurance,  Life.     [Life  Insurance.] 

Insurance,  Marine.     [Ships.] 

Interdict. 

Interdictum. 

Interest.    [Usury.] 

Interment. 

International  Law. 

Intestacy.     [Administration.] 

Invention.     [Patent.] 

Inventory.     [Executor.] 

Investiture.    [Feudal  System.] 

Iron. 

Jacobins. 

Jetsam.    [Flotsam.] 

Jews. 

Joint-Stock  Company. 

Joint  Tenancy.     [Estate.] 

Journals   of  the  Lords  and  Commons. 

[Parliament.] 
Judex,  Judicium. 
Judge. 

Judiciary.     [Courts.] 
Julia  et  I'apia  Poppaea,  Lex.  [Bachelor.] 
Jurisconsulti,   Jurisprudentes.      [Judex; 

Jurisprudence  ;  Roman  Law.] 
Jurisdiction. 
Jurisprudence. 
Jury. 

Justice  Clerk  of  Scotland. 
Justices,  Lords.     [Lords  Justices.] 
Justices  of  the  Peace. 
Justiciar  of  Scotland. 
Justiciary,  Chief. 
Justifiable  Homicide.     [Murder.] 
Justinian's  Legislation. 

Keeper,  Lord.     [Chancellor.] 

Kidnapping.     [Law,  Criminal.] 

Kin.     [Descent;  Consanguinity.] 

King. 

Kingdom.    [King.] 

King's  Bench,  Court  of.    [Courts.] 

King's  Letter.     [Brief.] 

Knight,  Knighthood, 


Knight  of  Shire. 

Knight's  Fee. 

Knight's  Service,  Tenure  by. 

Labour.    [Price ;  Wages.] 

Lading,  Bill  of.     [Bill  of  Lading.] 

Laity. 

Lancaster,  County  Palatine  of.  [Palatine 
Counties.] 

Lancaster,  Duchy  of.  [Civil  List,  p.  516  ] 

Land. 

Landing-Waiter. 

Land  Tax.     [Taxation.] 

Land  Tax,  Roman.     [Taxation.] 

Lapse.  [ Advowson ;  Benefice ;  Legacy  ; 
Will,  p.  913.] 

Law. 

Law,  Criminal. 

Law  Merchant.     [Lex  Mercatoria.] 

Law  Society,  Incorporated.     [Attorney.] 

Lazaretto.     [Quarantine.] 

League,  Anti-Corn- Law. 

Lease. 

Leet. 

Legacy.     [Legatum.] 

Legate. 

Legatee.     [Legacy.] 

Legislation. 

Legitimacy.     [Bastards] 

Legitimation.     [Bastard.] 

Letter  or  Power  of  Attorney. 

Letters  of  Credence.     [Ambassador.] 

Letter  of  Credit.     [Credit,  Letter  of.] 

Letter  of  Marque.     [Privateer.] 

Letters  Patent. 

Letters,  Threatening.    [Law,  Criminal.) 

Levant  Company.  [Joint-Stock  Com- 
pany.] 

Levari  Facias.    [Benefice,  p.  347.] 

Lex.     [Law.] 

Lex  Julia  et  Papia.     [Roman  Law.] 

Lex  Mercatoria,  or  Law  Merchant. 

Libel. 

Libertinus.     [Slave,  &c.] 

Libertus.    [Slave,  &c.,  p.  715.] 

Liberty  (political). 

Liberty  (grant  from  the  crown). 

Licence  for  Teaching.  [Constitutions  and 
Canons  Ecclesiastical ;  Schools,  En- 
dowed.] 

Licensing.     [Press,  Censorship  of.] 

Licentiate  in  Medicine. 

Lien. 

Lieutenant. 

Lieutenant-General.     [General.} 
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Lieutenant,  Lord  and  Deputy.  [Lord 
Lieutenant.] 

Life  Estate.     [Estate.] 

Life  Insurance,  or  Eeversion. 

Ligan.     [Flotsam.] 

Lighthouse.     [Trinity  House.] 

Limitations  of  Acts  and  Suits.  [Statutes 
of  Limitation.] 

Lineal  Descent.     [Descent.] 

Linen. 

List,  Civil.     [Civil  List] 

Livery  of  Seisin.     [Feoffment.] 

Local  Taxation.     [Taxes.] 

Lodgings.     [Tenant  and  Landlord,  80 1 .  ] 

London,  Corporation  of.     [Alderman.] 

Lord  Advocate.     [Advocate,  Lord.] 

Lord  High  Admiral.     [Admiral.] 

Lord  High  Commissioner.  [General  As- 
sembly of  the  Church  of  Scotland.] 

Lord  Keeper.    [Chancellor.] 

Lord  Lieutenant. 

Lords,  House  of. 

Lords  Justices. 

Lords  of  Parliament.  [Lords,  House  of.] 

Lordship.    [Leet.] 

Lotteries. 

Lunacy. 

Lunatic  Asylums ;  Commissioners  in 
Lunacy ;  Statistics ;  Construction  and 
Management  of  Asylums. 

Lyon  King-at-Arms.     [Herald.] 

Machinery. 

Madhouse.     [Lunatic  Asylums.] 

Magistrate. 

Magna  Charta. 

Maim,  or  Mayhem. 

Maintenance. 

Maintenance,  Separate.  [Alimony  ;  Di- 
vorce; Wife.] 

Major. 

Major-General.     [General] 

Malicious  Injuries  to  Property. 

Mancipium,  Mancipatio. 

Mandamus. 

Mandatarius.     [Agent.] 

Manor. 

Mansioa.     TManor.] 

Manslaughter.  [Law, Criminal;  Murder.] 

Manumission.     [Slave,  &c.] 

Mareschal.     [Field-Marshal.] 

Marine  Insurance.     [Ships.] 

Marines. 

Maritime  Law.  [Admiralty  Courts; 
Ships;  International  Law.] 


Market. 

Marque,  Letters  of.     [Privateer.] 

Marquis. 

Marriage. 

Marriage,  in  Scotland. 

Marriage,  Roman. 

Marshal. 

Marshalsea. 

Martial  Law. 

Master  and  Servant.     [Servant.] 

Master  of  the  Rolls.     [Chancery.] 

Masters  Extraordinary.     [Chancery.] 

Masters  in  Chancery.     [Chancery.] 

Matrons,  Jury  of.  [Law,  Criminal,  p.  228.] 

Mayor.     [Municipal  Corporations.] 

Medietas  Linguae.     [Alien ;  Jury.] 

Memory,  Legal.     [Prescription.] 

Mendicity.     [Pauperism.] 

Merchant  Seamen.     [Ships.] 

Mesne  Process.     [Insolvent.] 

Messenger.     [Bankrupt.] 

Messengers^  King's. 

Metropolis.     [Colony.] 

Metropolitan.     [Bishop,  p.  378.] 

Midshipmen. 

Milan  Decree.     [Blockade.] 

Military  Force. 

Military  Punishments.  [Mutiny  Act ;  Sol- 
dier.] 

Military  Schools.     [Soldier.] 

Military  Tenures.     [Feudal  System.] 

Militia. 

Mines. 

Minister.     [Benefice.] 

Minor,  Minority. 

Mint. 

Mischief,  Malicious.  [Malicious  Injuries.] 

Misdemeanour.  [Law,  Criminal,  p.  181.] 

Misprision  of  Treason.     [Law,  Criminal, 
p.  181,  note.] 

Modus.     [Tithes.] 

Monachism,    Monasteries.     [Monk.] 

Monarchy.     [See  p.  362.] 

Money. 

Monarchy. 

Monk,  Monachism,  Monastery. 

Monopoly. 

Mont  de  Piete. 

Mooting.     [Barrister.] 

Mortgage. 

Mortification.     [Mortmain,  p.  379.] 

Mortmain. 

Municipal  Corporations. 

Murder. 

Mutiny  Act. 
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National  Assembly.    [States-General.] 

Natioual  Debt. 

Nations,  Law  of.  [International  Law  ; 
Law,  p.  175.] 

Natural  Children,  [Bastard,  p.  328.] 

Naturalization. 

Nature,  Law  of.     [Law,  p.  175.] 

Navigation  Laws.     [Ships.] 

Navy,  British. 

Ne  Exeat  Regno. 

Neutral,  Neutral  Vessels.     [Blockade.] 

Neutrality.  [International  Law ;  Block- 
ade,] 

New  Rules.    [Rule.] 

Newspapers. 

Next  of  Kin.  [Consanguinity;  Admi- 
nistration.] 

Nisi  Prius. 

Nobility,  Noble. 

Nomination.     [Advowson;  Benefice.] 

Nonconformists. 

Non  Compos  Mentis.     [Lunacy.] 

Non  Residence.     [Benefice,  p.  348.] 

Norroy.    [Herald.] 

Notary. 

Note  and  Bill.     [Money,  p.  358.] 

Notes,  Bank.     [Bank ;  Money,  p.  358.] 

Novellae.     [Justinian's  Legislation.] 

Nuisance,  or  Nusance. 

Nullification.  [United  States,  Consti- 
tution of,] 

Nullity  of  Marriage.    [Marriage,  p.  326.] 

Nun.     [Monk,  p.  365.J 

Nuncio. 

Nuncupative  Will.    [Will.] 

Oath. 

Octroi.     [Farmers-General,] 

OflFerings.     [Tithes,] 

Ofl&ce  Found. 

Ofiicers  of  the  Army  and  Navy.  [Com- 
mission; Aide-de-camp;  Adjutant;  Ad- 
miral ;  Captain  ;  Colonel  ;  Cornet ; 
Ensign ;  General ;  &c.j 

Official,     [Archdeacon,  p.  180,] 

Oligarchy.     [Democracy;  Government.] 

Option,  Archbishop's,     [bishop,  p,  379.] 

Order  in  Council, 

Orders  of  Knighthood.     [Knighthood,] 

Ordinary. 

Original  Contract,  or  Compact.  [Social 
Contract.] 

Ostracism.     [Banishment,  p.  252.] 

Outlawry 

Overseer. 


Ownership.     [Property.] 
Oyer  and  Terminer. 


[De. 


Parceners  and   Coparceners. 

scent.] 

Palace  Court.    [Courts ;  Marshalsea.] 

Palatine  Counties. 

Pandects.     [Justinian's  Legislation,] 

Panel, 

Papist.     [Law,  Criminal,   p,   217,   &c. 
Parent;  Recusants.] 

Par  of  Exchange,     [Exchange,  Bill  of, 
p.  867.] 

Pardon. 

Parent  and  Child. 

Parish. 

Parish  Clerk. 

Park. 

Parks,  Public.     [Towns,  Health  of.] 

Parliament,  Imperial. 

Parliament  of  Ireland. 

Parochial    Registers,     [Registration    of 
Births,  Deaths,  and  Marriages.] 

Parol. 

Parson.    [Benefice,  p,  341.] 

Partnership. 

Party  Walls.     [Building,  Acts   for   Re- 
gulating,] 

Passengers'  Act,     [Emigration,  p,  831,] 

Passport. 

Pasture.  [Common  Rights  of;  Inclosure.] 

Patent. 

Patent,  Letters,  [Letters  Patent;  Writ] 

Paternity.     [Bastard,] 

Patria  Potestas,     [Parent  and  Child,] 

Patriarch.     [Bishop,  p.  377.] 

Patricians    and    Plebeians.      [Agrarian 
Laws;  Nobility.] 

Patterns.     [Copyright,  p.  64.^,] 

Patron,     [Advowson;  Benefice;  Client; 
Parish,] 

Pauperism.     [Poor  Laws  and  Pauper- 
ism.] 

Pawn.    [Pledge.] 

Pawnbrokers. 

Peculiars,     Court    of.      [Ecclesiastical 
Courts,  p.  803.] 

Pedlar, 

Peers  of  the  Realm. 

Peine  Forte  et  Dure. 

Penal  Settlements.    [Transportation.] 

Penance. 

Penitentiaries.    [Transportation.] 

Pension. 

Perjury. 
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Perpetual  Curate.     [Benefice,  p.  343.] 

'•Perpetuation  of  Testimony. 

Perpetuities.     [Will,  p.  909.] 

Personalty,  Personal  Property. [Chattels.] 

Petition  of  Right. 

Petit  Serjeanty.     [Serjeant.] 

Petition.     [Commons,  House  of,  p.  582.] 

Pew. 

Physician. 

Physicians,  Eoyal  College  of. 

Piepowder  Court.     [Market.] 

Pillory. 

Pilot.     [Ships ;  Trinity  House.] 

Pious  Uses.    [Uses,  Charitable.] 

Pipe-Office. 

Piracy,  Pirate. 

Pirate.     [Piracy.] 

Pix,  Trial  of  the.     [Mint] 

Plague.     [Quarantine.] 

Plaint.     [Writ.] 

Plays,  Players.     [Theatre.] 

Plebeians.     [Agrarian  Laws ;  Nobility.] 

Pledge. 

Pledge  (Eoman). 

Plenipotentiary.     [Ambassador.] 

Ploughbote.     [Common,  Rights  of.] 

Pluralities.     [Benefice,  p.  351.] 

Poaching*     [Game  Laws.] 

Police. 

Policy  and  Polity. 

Policy.     [Insurance.] 

Political  Economy. 

Polygamy. 

Poor.     [Poor  Laws  and  Pauperism.] 

Poor  Laws  and  Pauperism. 

Poors'  Rate.  [Poor  Laws  and  Pau- 
perism.] 

Pope,  Popery.     [Catholic  Church.] 

Population.     [Census.] 

Population. 

Portreeve,     [Municipal  Corporations.] 

Positive  Law.     [Law,  p.  381.] 

Posse  Comitatus. 

Possession. 

Post  Horses.  [Farmers-General.] 

Post  Office. 

Poundage.     [Subsidy.] 

Power  of  Attorney.  [Letter  of  Attorney.] 

Praemunire.  [Law,  Criminal,  p.  188; 
Benefice,  p.  339.] 

Praetor,  Praetorian  Edict.    [Equity.] 

Prebend. 

Prebendary.     [Prebend;  Benefice.] 

Precedence. 

Preceptory.    [Commandery.] 


Precious  Metals.     [Money.] 

Prelate. 

Premium,  in  Life  Insurance.     [Life  In- 
surance. ] 

Prerogative. 

Prerogative    Court.       [Ecclesiastical 
Courts.] 

Presbytery.     [General  Assembly  of  the 
Church  of  Scotland.] 

Prescription. 

Prescription  (Scotland). 

Presentation.     [Advowson;  Benefice.] 

Presentment.     [Jury;  Police.] 

Press,  Censorship  of;  Licensing. 

Presumption. 

Presumptive  Heir.     [Descent.] 

Preventive  Service.     [Smuggling.] 

Price. 

Primogeniture. 

Prince. 

Principal  and  Agent.    [Agent] 

Prior,  Priory. 

Prisons.     [Transportation.] 

Prisons,  Inspectors  of.    [Transportation.] 

Private  Act.     [Parliament] 

Privateer. 

Privilege. 

Privity  of  Estate.    [Release.] 

Privy  Council. 

Prize. 

Prize  Money. 

Prize  Court.     [Admiralty  Courts.] 

Probate  and  Legacy  Duties. 

Process  Verbal. 

Proclamation. 

Proctor. 

Procurator  Fiscal.     [Advocate,  Lord.] 

Profit. 

Prohibition. 

Prolocutor.     [Convocation.] 

Promissory  Note.     [Exchange,  Bill  of; 
Money.] 

Property. 

Property  Tax.     [Tax.] 

Prorogation.     [Parliament.] 

Prostitution. 

Protection.]    Agriculture;  Lease;  Tax, 
Taxation.] 

Protest    [Parliament;  Lords,  House  of; 
Peers  of  the  Rcalm.T 

Protest.     [Exchange,  Bill  of.] 

Protest.     [Parliament.] 

Protestant  [p.  802.] 

Provincial  Courts.  [Ecclesiastical  Courts, 

Provisions,    [Benefice,  p.  339.] 
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Provost. 

Provost-Marshal. 

Proxy.     [Lords,  House  of;  Parliament; 

Peers  of  the  Kealm.] 
Puhlic  Health.     [Towns,  Health  of.] 
Public  Prosecutor.     [Advocate,  Lord.] 
Publicani.     [Farmers-General.] 
Puffers.     [Auction.] 
Punishment. 
Purchase. 
Purser.     [Navy.] 
Purveyance. 

Qualification.     [Game  Laws.] 
Quality  of  Estates.     [Property.] 
Quantity  of  Estates.     [Property.] 
Quarantine. 

Quare  Impedit.     [Benefice,  p.  338.] 
Quarter-Sessions.     [Sessions.] 
Queen. 

Queen  Anne's  Bounty.  [Benefice,  p.  343.] 
Queen  Consort.     [Queen.] 
Queen  Dowager.     [Dowager.] 
Questmen.     [Churcliwardens.] 
Quia  Emptores.     [Feudal  System.] 
Qui  Tarn  Actions. 
Quit  Rent.     [Rent.] 

Quod.    Damnum,  Ad.     [Market;  Mort- 
main ;  Way.] 
Quorum.     [Sessions,] 

Radicals.    [Whig.] 
Ranger.  [299.] 

Ranking.     [Adjudication;  Bankrupt,  p. 
Ransom.     [Aids.] 
Rape.     [Law,  Criminal.] 
Rate. 

Reader,  Readings.     [Barrister.] 
Real  Estate.     [Estate ;  Property.] 
Realm.     [Bankrupt,  p.  285.] 
Rebellion.     [Sovereignty.] 
Receipt.  [minal.] 

Receiving   Stolen   Goods.      [Law,   Cri- 
Reciprocity  Acts.     [Ships.] 
Recognizance. 

Record,  Courts  of.     [Courts.] 
Recorder. 
Records,  Public. 
Recruiting. 

Rector,  Rectory.     [Benefice,  p.  341.] 
Recusants. 

Redemption,  Equity  of.    [Mortgage.] 
Reeve.     [Sheriff.] 

Reform  Acts  .    [Commons,  House  of,  p. 
585.] 


Reformation,   Houses   of.     [Transporta- 
Regalia.  [tion.] 

Regent,  Regency. 
Regiment. 

Register,  Registration,  Registry. 
Registration  (Scotland). 
Registration  of  Births,  Deaths,  and  Mar- 
Registry  of  Ships.     [Ships.]         [riages. 
Regrating.     [Forestalling.] 
Regulars.     [Monk.] 
Release. 

Relief,  Relevium. 
Religion.     [Education.] 
Remainder. 
Rent. 

Rent  (Law). 
Reports. 
Representatives.     [Commons,  House  of; 

Parliament.] 
Reprieve. 
Republic. 

Republication  of  a  Will.     [Will.] 
Request,  Courts  of. 
Residence.    [Benefice.] 
Resignation. 

Resignation  Bonds.     [Benefice,  p.  352.] 
Respondentia.     [Bottomry.] 
Restitution. 

Revenue.     [Tax,  Taxation.] 
Reversion. 

Review,  Court  of.     [Bankrupt,  p.  294.] 
Right. 

Right  of  Common.  [Common,  Right  of.] 
Right,  Petition  of.    [Petition  of  Right.] 
Rights,  Bill  of.    [Bill  of  Rights.] 
Rights,  Declaration  of.    [Bill  of  Rights.] 
Riot. 

Riot  Act.     [Riot.] 
River. 

Road.     [Way.] 
Robes,  Master  of  the. 
Rogue  and  Vagabond.     [Vagrant.] 
Rolls  Court     [Chancery.] 
Rolls,  Master  of  the.     [Chancery.] 
Rolls.     [Records.] 
Roman   Catholics.      [Catholic  Church  ; 

Established  Church ;  Recusants.] 
Roman  Law. 

Romney  Marsh.    [Sewers.] 
Roundheads. 
Royalty. 
Rubric. 
Rule. 

Rule  Nisi.    [Rule.] 
Rum.    [Wines  and  Spirits.]  ; 
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Rural  Dean.     [Dean/j 
Eussia  Company.     [Joint  Stock  Com* 
pany,  p.  139.] 

Sacrilege. 

Sailors.     [Ships.] 

Salvage.     [Ships.] 

Sanction.     [  Law,  p.  1 7  5.  ] 

Sanctuary. 

Sappers  and  Miners,  Royal. 

Savings'  Banks. 

Scandal.     [Libel ;  Slander.] 

Schools. 

Schools,  Endowed. 

Schools  of  Industry.  [Agriculture,  p.  85.] 

Schools.    [Factory  (in  manufactures).] 

Scire  Facias. 

Scotch  Church.     [General  Assembly  of 

the  Church  of  Scotland.] 
Scutage,  or  Escuage.     [Feudal   System, 
Search,  Right  of.  [p.  24.] 

Searchers.     [Bills  of  Mortality.] 
Seaworthiness.     [Ships.] 
Secondary  Punishments.     [Punishment ; 

Transportation.] 
Secretary. 
Secretary  of  State. 
Sedition. 

Seduction.     [Parent  and  Child.] 
Seignorage.     [Money,  p.  350.] 
Seignory.     [Tenure.] 
Seisin. 

Seisin.     [Feoffment.] 
Senatus  Consulta.     [Roman  Law.] 
Separate  System.     [Transportation.] 
Separation.     [Wife.] 
Separation  a  Mensa  et  Thoro.  [Divorce.] 
Sepoy,  or  Sipoy. 

Septennial  Act.     [Parliament,  p.  458.] 
Sequestration.     [Benefice,  p.  347.] 
Sequestration.      [Bankrupt,  Scotland,  p. 

296.] 
Serjeant,  or  Sergeant  (in  the  army). 
Serjeant,  or  Sergeant  (in  law). 
Serjeants-at-Arms. 

Serjeanty,  Grand.     [Grand  Serjeanty.] 
Servant. 

Service.     [Servant.] 
Services.     [Fealty;  Rent;  Tenure.] 
Session,  Court  of,  Scotland.  [Justiciar  of 

Scotland.] 
Session,  Kirk.   [General  Assembly  of  the 

Church  of  Scotland.] 
Sessions. 
Settlement.    [Poor  Laws.] 


Sewer. 

Sheriff. 

Ship  Broker.    [Broker.  | 

Ships. 

Shire. 

Sign-Manual. 

Silent  System.     [Transportation.] 

Simony.     [Benefice,  p.  361.] 

Simple  Contract. 

Sinecure  Benefice.     [Benefice,  p.  341.] 

Sinking  Fund.     [National  Debt] 

Slander. 

Slave,  Slavery,  Slave  Trade. 

Small  Debts.      [Insolvency;    Requests, 

Courts  of.] 
Smithfield  Market.     [Abattoir.] 
Smuggling. 
Soccage. 

Social  Contract,  or  Original  Contract. 
Societies,  Associations. 
Soldier. 

Solicitor.     [Attorney.] 
South-Sea  Aat.    [National  Debt.] 
Sovereignty. 
Speaker.     [Parliament.] 
Specialty,  Specialty  Debt. 
Specification.     [Patent.] 
Spirits.     [Wine  and  Spirits.] 
Spy. 

Squadron. 

Stabbing.    [Maim.] 

Staff,  Military.  [olet. 

Stage  Carriage;  Hackney  Coach ;  Cabri- 
Stamps,  Stamp  Acts. 

Standing  Orders.     [Bill  in  Parliament^ 
Stannary. 
Staple. 

Star-Chamber. 
State.     [Sovereignty.] 
States-General. 
Statistics. 
Statute. 

Statute  (Scotland). 
Statute  (Ireland). 

Statute  of  Frauds.  [tute  of.] 

Statute  Merchant.      [Burnel,  Acton,  Sta- 
Statute  Staple.     [Staple.] 
Statute  of  Wills.    [Will  and  Testament.] 
Statutes  of  Limitation. 
Sterling. 

Steward,  Lord  High,  of  England. 
Stock  Broker.     [Broker.] 
Stock-Jobbing.     [Gaming,  p.  59.] 
Stocks.     [National  Debt] 
Stoppage  in  Transitu. 
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Subinfeudation.     [Feudal  System.] 

Subornation  of  Perjury.     [Perjury.] 

Subpoena.  [Equity,  p.  842  ;  Writ.] 

Subsidy. 

Succession. 

Suffragan.     [Bishop.] 

Suicide. 

Suit. 

Suit  and  Service.     [Suit.] 

Summary  Convictions.  [Law,  Criminal.] 

Summons,  Writ  of.     [Writ.] 

Sunday.     [Alehouse,  p.  97;  Bailiff.] 

Superannuations.     [Pension.] 

Supercargo.     [Ships.] 

Superse'deas. 

Supply.     [Parliament] 

Supremacy. 

Surety. 

Surety  of  the  Peace. 

Surgeons,  College  of, 

Surrender. 

Surrogate. 

Survivor,  Survivorship.   [Estate,  p.  858.] 

Suzerain.  [P'eudal  System,  p.  22.] 

Swearing.  [of  Scotland.] 

Synod.  [General  Assembly  of  the  Church 

Tack. 

Tail,  Estate.  [Estate.] 

Tailzie. 

Tariff. 

Tax,  Taxation. 

Taxes. 

Tea. 

Tellers  of  the  Exchequer. 

Tenancy.     [Tenant.] 

Tenancy,  Joint.    [Estate.] 

Tenancy  in  Common.     [Estate.] 

Tenancy  in  Coparcenary.     [Estate.] 

Tenant. 

Tenant  and  Landlord. 

Tenant  at  Sufferance.     [Estate.] 

Tenant  at  Will.     [Estate.] 

Tenant  for  Life.     [Estate.] 

Tenant  for  Years.     [Estate ;  Lease.] 

Tenant  in  Fee  Simple.     [Estate.] 

Tenant  in  Tail.     [Estate.] 

Tenant- Right 

Tender. 

Tenement 

Tenths. 

Tenure. 

Terce.    [Wife  (Scotland),  p.  908. 

Term. 

Term  of  Years. 


Terrier. 

Test  Act.     [Established  Church;   Non- 
conformity.] 

Testament     [Will.l 

Teste  of  a  Writ     [Writ] 

Testimony.     [Evidence.] 

Theatre. 

Theft.     [Law,  Criminal.] 

Theodosian  Code.  [Constitutions,  Roman, 
p.  621.] 

Thirty-nine    Articles.      [Established 
Church.] 

Threatening  Letters.    [Law,   Criminal, 
p.  194.] 

Timber  Trade.  [Tariff;  Tax,  Taxation.] 

Tin  Trade.     [Mines.] 

Tithes. 

Tithing.    [Shire.] 

Titles  of  Honour. 

Tobacco. 

Toleration  Acts.  [Law,  Criminal,  p.  218 ; 

Toll.  [Nonconformity.] 

Tolsey.     [Toll.] 

Tonnage.    [Subsidy.] 

Tontine. 

Torture. 

Tory. 

Toum.    [Leet.] 

Town. 

Town  Clerk.     [Municipal  Corporations, 

Towns,  Health  of.  [p.  391.] 

Township. 

Trader.    [Bankrupt.] 

Translation.     [Bishop.] 

Transportation. 

Treason.     [Law,  Criminal.] 

Treasure  Trove. 

Treasurer.    [Municipal  Corporations,  p. 

Treasury.  [391.] 

Treaty. 

Trial.     [Law,  Criminal.] 

Tributum.     [Tax,  Taxation,  p  792.] 

Triennial  Act.     [Parliament,  p.  458.] 

Trinity  House. 

Trindda  Necessitas. 

Triple  Alliance. 

Truck  System,  Truck  Act 

Trust  and  Trustee. 

Turbary.     [Common,  Right  of.] 

Turkey  Company.     [Joint  Stock  Coni- 

Turnpike  Trusts.  [pany.  j 

Tutor. 

Twelve  Tables.     [Roman  Law.] 

Tyranny.    [Tyrant] 

Tyrant, 
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Udal  Tenure. 

Umpire.     [Arbitration.] 

Underwriter.    [Ships,  p.  706.] 

Unfunded  Debt. 

Uniformity,  Act  of.  [Benefice,  p.  340 ; 
Established  Church,  p.  850 ;  Noncon- 
formists.] 

Unigenitus  Bull.     [Bulls,  Papal.] 

Union,  Ireland,  Scotland.  [Commons, 
House  of,  pp.  584,  590 ;  Parliament,  p. 
455.] 

Unions.     [Poor  Laws  and  Pauperism.] 

United  States  of  North  America,  Govern- 

Universities.  [ment  of. 

University. 

Unlawful  Assembly.     [Riot;  Sedition.] 

Usages.     [Customs;  Prescription.] 

Usance.     [Exchange,  Bill  of] 

Use. 

Uses,  Charitable  and  Superstitious. 

Usucapio. 

Usufructus,  or  Ususfructus. 

Usurpation.     [Usucapio.] 

Usury. 

Usus.    [Usufructus.] 

Vagrant. 

Value.     [Political  Economy;  Price.] 

Vassal.     [Feudal  System,] 

Vendor  and  Purchaser. 

Venire  Facias. 

Ventre  Inspiciendo,  Writ  de. 

Venue.  [Forests.] 

Verderer.      [Forest  Laws;    Woods  and 

Verdict.     [Jury.] 

Vested.     [Will  and  Testament,  p.  912.] 

Vested  Estate.     [Remainder.] 

Vesting,  Vested  Interest.     [Legacy.] 

Vestry.  [342.] 

Vicar,   Vicarage.      [Benefice,   pp.    341, 

Vicar  Apostolic,     [Catholic  Church.] 

Vice  Chancellors.     [Chancery.] 

Victuallers,  Licensed.     [Alehouse.] 

View  of  Frankpledge.     [Leet.] 

Vill.     [To9»^n,] 

Villein,  or  Villain. 

Villeinage. 

Viscount. 

Visitor,     [College;    Schools,   Endowed; 

Uses,  Charitable  and  Superstitious,] 
Visitation.    [Archdeacon ;  Bishop.] 
Voting. 


Voyage.    [Bottomry;  Ships.] 

Wager.     [Gaming.] 

Wager-Policy. 

Wager  of  Battle.     [Appeal.'^ 

Wages. 

Waif. 

Wales,  Prince  of. 

Wapentake.      [Shire.] 

War.     [Blockade;  International  Law.] 

Ward.    [Guardian ;  Tenure.] 

Wards.  [Municipal  Corporations,  p.  386.] 

Wards,  Court  of. 

Wardship.    [Knight's  Service  ;  Tenure.] 

Warehousing  System. 

Warrant. 

Warrant    of   Attorney    and     Cognovit. 

Warren.  [Cognovit.] 

Waste. 

Water  and  Watercourses. 

Way 

Wealth.     [Political  Economy,] 

Wealth  of  Nations.  [Political  Economy.] 

Weights  and  Measures. 

Weir. 

Westminster   Assembly.      [Assembly  of 

Divines ;  Established  Church.] 
Whig. 

Wife  ;  Husband  and  Wife. 
Wife,  Roman.     [Marriage.] 
Wife  (Scotland). 
Will  and  Testament. 
Will,  Roman. 
Will  (Scotland). 
Wines  and  Spirits. 
Witness.    [Evidence.] 
Woman. 

Woods  and  Forests. 
Wool.     [Tariff.] 
Workhouse.     [Poor  Laws.T 
Wounding.     [Maim.] 
Wreck.     [Franchise;  Ships,  p.  704.1 
Writ. 

Writ  of  Error. 
Writ  of  Inquiry. 
Writ  of  Summons.     [Writ.! 
Writ  of  Trial. 
Writer. 
Writer  to  the  Signet. 


Year-Books 
Yeoman. 
Yeomanry  Cavalry. 
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